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PREFACE- 


Questions  in  relation  to  banking  law,  involving  interests  of 
great  magnitude,  have  of  late  arisen  in  unusual  numbers. 
But  those  engaged  in  investigating  them  have  been  cast  upon 
the  trackless  wilderness  of  the  reports,  without  guide  or  aid 
of  any  description  from  treatises  or  text-books  on  the  subject. 
English  works  are  nearly  useless  on  this  side  of  the  water, 
since  English  legislation  and  usages  differ  widely  and  materi- 
ally from  our  own.  No  thorough  and  sufficient  book  has  ever 
been  attempted  by  an  American  writer.  It  seemed  to  me  that 
there  was  not  only  room  but  even  a  necessity  for  such  an 
undertaking;  and  when  I  entered  upon  the  task  and  found 
how  it  grew  and  expanded  upon  investigation ;  when  I  found 
how  many  doctrines  of  the  law  had  been  expoimded,  having 
reference  solely  to  the  banking  business,  which  had  never 
been  brought  together  and  elucidated  in  connection  with  each 
other,  or  upon  any  uniform  principle ;  when  I  found  what 
multitudes  of  cases  had  arisen  and  been  adjudicated  which 
had  never  been  collected,  compared,  or  criticised,  which  might 
be  overlooked,  overruled,  practically  lost  to  the  profession,  I 
learned  that  the  need  for  such  a  work  as  I  contemplated  was 
even  far  greater  than  I  had  believed  it  to  be. 

How  well  I  have  met  the  demands  of  my  task  I  cannot  pre- 
tend to  judge.    That  imperfections  should  exist  in  my  work 
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may  be  regarded  as  inevitable.  It  is  almost  an  impossible 
achievement  to  discuss  in  an  absolutely  exhaustive  manner  a 
broad  legal  topic  where  the  footsteps  of  no  predecessor  serve 
to  guide  or  to  warn.  It  cannot  be  expected  of  the  pioaeer 
that  he  should  finish  his  work  beyond  the  possibility  of  im- 
provement. I  know  that  I  have  fallen  far  short  of  such  a 
consummation ;  and  I  must  rest  satisfied  if  what  I  have  done 
shall  prove  substantially  useful,  and  shall  betray  no  greater 
want  of  finish  than  may  be  justly  deemed  unavoidable  and 
pardonable  in  so  difficult  a  labor. 

JOHN  T.  MORSE,  Jr. 

16  Pbmbbbton  Squabs, 
Jan.  9,  1870. 
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DEFINITIONS. 


Thb  definitions  of  the  words  Bank,  Banker,  and  Banking,  in  Worcester's 
Dictionary,  are  too  deficient  in  precision  to  be  of  any  use  for  legal  purposes. 
Those  given  by  Webster  are,  likewise,  certainly  open  to  criticism ;  but  as  they 
sie  the  best  there  are,  we  give  the  pertinent  portions  of  them,  as  follows :  — 

"  Bank.  ^-4.  By  amiogy,  A  collection  or  stock  of  money,  deposited  by  a  num- 
ber of  persons,  for  a  particular  use ;  that  is,  an  aggregate  of  particulars,  or  a 
flmd ;  as,  to  establish  a  bank,  that  is,  a  joint  fund." 

"6.  A  company  of  persons  concerned  in  a  bank,  whether  a  private  association 
or  an  incorporated  company ;  the  stockholders  of  a  bank  or  their  representatiyes, 
the  directors  acting  in  their  corporate  capacity." 

"  Banker,  One  who  keeps  a  bank ;  one  who  traffics  in  money,  receiyes  and 
remits  money,  negotiates  bills  of  exchange,  &c." 

"  Banking.  The  business  or  employment  of  a  banker ;  the  business  of  estab- 
lishing a  common  fund  for  lending  money,  discounting  notes,  issuing  bills,  le- 
odying  deposits,  collecting  the  money  or  notes  deposited,  negotiating  biUs  of 
exdiange,  &c." 

Of  these  definitions  the  second  is  both  the  least  satisfiu;tory  and  the  most  im- 
portant For  the  question  will  often  arise,  in  reference  especially  to  taxation, 
whether  or  not  a  person  or  firm  doing  business  on  his  or  their  own  account,  and 
not  as  a  corporation  or  association,  is  a  banker  or  a  banking  firm.  Clearly  the 
ftct  of  "  trafficking  in  money  "  does  not  suffice  to  conyey  this  legal  character. 

Our  own  yiew  of  the  sutrject  is  supported  by  no  direct  adjudications  placing 
any  technical  construction  upon  the  term,  but  is  obtained  fi!t>m  a  general  consid- 
eration of  the  topic  of  the  law  and  business  of  banking.  To  render  an  indiyidual 
a  banker,  then,  the  following  fiicts  should  combine :  — 

L  He  must  receiye  on  general  deposit  the  fimds  or  money  of  other  persons, 
which  he  must  mingle  together  or  with  his  own  money  or  capital,  and  use  as  a 
general  fund  subject  to  his  own  sole  control. 

IL  This  general  and  concrete  fund  he  must  use  for  the  prosecution  of  some 
of  the  ftmctions  of  the  banking  business.  If  he  simply  uses  it  for  what  are 
properly  called  inyestments,  which  firom  time  to  time  he  changes,  as  he  deems 
adyisable,  he  rather  resembles  a  trustee  than  a  banker.  But  if  he  uses  it  for  the 
prosecution  of  any  description  of  banking  business,  as  for  the  purpose  of  making 
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temporary  loans  and  ducoants,  of  dealing  in  exchange,  foreign  billf  and  credits, 
and  the  remission  of  moneji  or  in  the  transaction  of  any  like  matters  which  are 
recognized  as  departments  of  the  banking  business,  then  he  is  properly  a  banker. 
He  need  not  combine  all  these  functions ;  the  exercise  of  any  one  of  ^em  would 
suffice. 

m.  Generally  speaking,  a  banker  would  also  be  under  the  obligaticm  of  allow- 
ing his  customers  to  draw  against  their  deposits,  in  substantially  the  same  man- 
ner as  an  ordinary  depositor  in  an  incorporated  bank  draws  checks  upon  the 
bank.  It  is  possible,  howeyer,  that  arrangements  might  be  made  by  which  the 
depositors  should  agree  not  to  draw  for  a  certain  time,  or  to  leave  always  «  certain 
sum  to  their  credit,  or  not  to  draw  without  notice  of  one  or  more  days.  Agree- 
ments of  this  description  need  not  prevent  the  character  of  banker  finom  accruing. 
But  it  is  essential  that  the  deposits  should  be  in  the  nature  of  general  deposits. 
The  &ct  that  a  man  borrows  from  another  a  certain  sum  and  uses  it  for  loaning, 
or  discounting,  or  dealing  in  exchange,  no  more  makes  him  a  banker  than  does 
a  similar  use  of  his  own  money ;  and  it  cannot  be  questioned  that  a  man  who 
simply  discounts  or  buys  and  sells  exchange  with  his  own  private  ftinds  is  not  a 
banker  in  the  proper  and  strict  sense  of  the  term.  As  is  easily  to  be  gathered 
from  the  definitions  of  Mr.  Webster,  there  must  be  a  joint  character,  a  joint 
stock,  a  combination  of  the  fVmds  of  several,  as  a  primary  condition  of  the  exist- 
ence of  a  bank  or  banker,  or  of  the  transaction  of  a  banking  business.  An  indi- 
vidual, not  acting  under  a  corporate  form  or  style,  but  simply  as  one  man  dealing 
with  another,  lending  to  that  other  money  belonging  to  the  lender  hioisel^  is 
not  a  banker  but  a  money-lender,  even  though  the  loan  takes  the  form  of  a  dis- 
count 

In  1866  the  Congress  of  the  United  States  thus  defined  a  bank  or  banker :  — 
**  Every  incorporated  or  other  bank,  and  every  person,  firm,  or  company  having 
a  place  of  business  where  credits  are  opened  by  the  deposit  or  collection  of 
money  or  currency,  subject  to  be  paid  or  remitted  upon  draft,  check,  or  order,  or 
where  money  is  advanced  or  loaned  on  stocks,  bonds,  bullion,  bills  of  exchange, 
or  promissory  notes,  or  where  stocks,  bonds,  bullion,  bills  of  exchange,  or  prom- 
issory notes  are  received  for  discount  or  for  sale,  shall  be  regarded  as  a  bank  or 
banker."  Acts  of  186&-6,  ch.  184,  amendatory  of  sect.  79  of  the  Internal  Bev- 
enue  Acts  of  June  80, 1864,  and  March  8, 1866. 

This  enactment  does  away  with  the  necessity  of  a  joint  stock  and  of  the  com- 
bination of  fhnds  through  the  medium  of  general  deposits.  It  would  in  most 
cases  render  private  money-lenders,  bankers.  Its  intent,  however,  is  not  to  have 
this  foroe  generally,  but  only  for  the  specific  and  narrow  purpose  of  taxation. 
Every  money-making  occupation  is  to  be  taxed ;  a  few  broad  lines  are  drawn,  and 
the  whole  communis  is  marshalled  into  the  various  areas  by  means  of  this  and 
similar  imperative  definitions.  The  act  does  not  say  a  private  money-lender  is 
a  banker,  but  simply  that  he  shall  be  taxed  as  such ;  since  his  business  is  more 
nearij^  akin  to  banking  than  to  any  thing  else.  But  for  purposes  of  strict  legal 
construction,  in  all  questions  arising  beyond  the  control  of  the  provisions  of  this 
act,  these  arbitrary  boundary  lines  are  valueless.  A  private  money-lender  could 
not  have  been  taxed  as  a  banker  in  the  absence  of  this  express  legislation ;  and 
it  was  to  remedy  this  that  the  legislation  was  deemed  necessary. 
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CHAPTER  I. 

THE    FRANCHISE,    AND    GENERAL    AND    IMPLIED    POWERS    THERE- 
UNDER. 

Might  of  Banking.  —  Restraining  Acts, 

At  common  law,  the  right  of  banking  pertains  equally  to 
ererj  member  of  the  community.  Its  free  exercise  can  be  re- 
stricted only  by  legislative  enactment ;  but  that  it  can  legally  be 
thus  restricted  has  never  been  questioned.  After  laws  upon 
the  subject  have  been  passed,  the  business  must  be  undertaken 
and  conducted  in  strict  accordance  with  all  the  provisions  con- 
tained in  them.  It  is  not  in  its  nature  a  corporate  franchise, 
though  it  may  be  made  such  by  legislation,  and  individuals 
may  be  prohibited  from  transacting  it,  either  altogether  in 
all  its  depai*tments  or  partially  in  any  specified  ones.  A  law 
which  forbids  the  carrying  on  of  "  any  kind  of  banking  busi- 
ness "  is  a  total  prohibition  against  each  particular  department 
of  the  business,  though  conducted  singly,  and  may  be  infringed 
equally  by  exercising  any  separate  one  of  the  various  banking 
functions  as  by  exercising  all.^ 

But  the  restraining  statutes,  being  really  in  derogation  of 
common-law  rights,  will  always  be  interpreted,  with  reasonable 

1  Curtis  v.  Leavitt,  16  N.  T.  9  (p.  62) ;  Attorney-General  v.  Udca  Ins.  Co., 
2  Johns.  Ch.  871 ;  The  People  v.  Same,  16  Johns.  868 ;  Same  v.  Bartow,  6  Cow. 
290;  Nance  v.  Hemphill,  1  Ala.  661 ;  State  v,  WiUiams,  8  Tex.  266. 
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liberalitj,  in  favor  of  the  supposed  infringer ;  and  when  they  are 
penal  in  their  character  they  will  be  construed  with  consider- 
able strictness  in  his  favor.  Isolated  acts  do  not  constitute  an 
infringement.  Thus,  discounting  notes  is  one  of  the  most  im- 
portant of  banking  functions,  and  the  one  which,  next  to  the 
utterance  of  bills  for  circulation,  is  of  most  interest  to  the 
public,  and  has  therefore  been  most  frequently  and  most  care- 
fully regulated  by  statute.  But  any  person  may  occasionally 
discount  a  note  for  another  without  coming  within  the  leg- 
islative proliibition.  If  he  is  simply  dealing  with  his  own 
funds,  he  is  not  properly  encroaching  upon  the  business  of 
banks  in  the  same  department.  For,  in  order  to  bring  dis- 
counting within  the  proper  definition  of  a  banking  function,  it 
must  be  done  with  money,  in  part  at  least  that  of  other  per- 
sons, intrusted  to  or  deposited  with  the  discounter,  so  that  he 
has  the  practical  use  and  control  of  it  for  these  purposes  as 
fully  as  if  it  were  his  own.  Even  if  he  does  use  the  money  of 
others,  he  must  do  it,  not  on  comparatively  rare  occasions,  and 
as  the  special  agent  of  each  one  of  them  empowered  to  this 
specific  end;  but  with  some  degree  of  frequency,  and  as  a  gen- 
eral agent  having  control  of  the  combined  or  intermingled 
funds  of  several.^  In  New  York,  restraining  statutes,  penal  in 
nature,  and  in  their  exact  phraseology  treating  only  of  ^^  asso- 
ciations or  companies,"  have  been  declared  to  have  no  applica- 
tion to  individuals.  Any  single  person  may  enjoy  all  his 
common-law  rights  unimpeded  by  them.^  But,  upon  the  other 
hand,  no  person  can  enjoy  any  of  the  powers  or  privileges 
granted  or  appurtenant  to  associations  or  companies,  even 
though  for  the  purpose  of  conducting  his  business  he  as- 
sumes the  style  of  a  corporation.  He  may  furnish  all  the 
capital,  may  control  all  the  business,  may  be  practically  the 
bank  itself,  jet  he  must  go  through  all  tlie  forms  of  organiza- 

^  Utica  Ids.  Co.  v.  Scott,  S  Cow.  709  ;   People  v.  Brewster,  4  Wend.  498. 
»  Bristol  V,  Barker,  14  Johns.  205 ;  Codd  v.  Rathbone,  19  N.  Y.  87.    To  the 
same  effect  is  also  the  law  in  Illinois.    Hunt  v.  Divine,  87  111.  137- 
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tion  prescribed  in  the  organic  banking  laws  of  the  country  or 
State  before  he  can  be  entitled  to  any  of  the  rights  which 
inhere  in  corporations  only  by  virtue  of  those  laws.^ 

The  }  ur)  ose  of  restraining  acts  is,  of  course,  to  secure  the 
public  welfare  and  safety  from  the  inroads  of  incompetent  men 
nd  swindlers.  But,  serious  as  is  the  evil  to  be  guarded 
against,  no  other  means  of  defence  appear  to  exist  against  it 
than  precisely  those  penalties  which  are  provided  in  the  law 
itself  for  any  breach  of  the  law.  No  other  punishment  can  be 
inflicted  than  that  laid  down  in  the  statute,  and  means  of  pre- 
vention can  be  sought  only  from  the  same  source.  Equity  will 
not  intervene  to  check  infringements,  and  even  systematic  con- 
duct of  the  banking  business,  in  direct  contravention  of  enacted 
law,  will  not  be  enjoined  on  the  ground  that  it  is  a  mischief  or 
a  nuisance  to  the  community.^ 

Acts  of  Incorporation. 

Banking  corporations  or  associations,  like  others,  may  come 
into  existence,  either  under  a  charter  or  special  act  of  incorpo- 
ration, or  under  a  general  organic  law.  In  the  former  case,  the 
courts  seem  generally  to  have  regarded  the  acts  of  incorpo- 
ration, and  likewise  of  course  all  acts  supplementary  thereto, 
as  public  laws,  not  requiring  to  be  established  by  special  proof, 
but  to  be  judicially  noticed  within  the  State  where  the  bank  is 
situated.^  The  authorities  cited  do  not,  however,  assume  to 
establish  a  general  and  abstract  rule  of  universal  application. 
They  simply  indicate  the  tendency  of  courts  in  which  questions 
concerning  specific  acts  have  arisen.  Instances  of  a  contrary 
nature  must  be  expected  occasionally  to  occur.^ 

1  Hal  ett  V,  Harrower,  88  Barb.  587. 

'  Attorney-General  v,  Utica  Ins.  .Co.,  2  Johns.  Ch.  871 ;  Same  v.  Bank  of 
Kugara,  1  Hopk.  364. 

>  Stribbling  v.  Bank,  5  Band.  182;  Bank  of  Utica  v.  Magher,  18  Johns.  841; 
Vance  v.  Bank,  1  Blackf.  80;  Towson  v.  Hayre  de  Grace  Bank,  6  Har.  &  J.  47 ; 
Williams  v.  Union  Bank,  2  Humph.  889;  Hays  v.  Northwestern  Bank,  9  Gratt. 
127. 

*  Agnew  V.  Bank  of  Gettysburg,  2  Har.  &  Gill,  478. 
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Loeation. 

As  a  general  rule,  a  bank  can  carry  on  business  only  in  the 
place  where  it  is  empowered  to  do  so  by  its  charter.  Branch 
banks  cannot  be  established  elsewhere,  except  under  actual 
legislative  authority.  It  seems,  that  agencies  for  specific  pur- 
poses, as  for  the  redemption  of  bills  or  the  dealing  in  bills  of 
exchange,  may  be  established  in  other  places.  In  these  cases, 
it  is  for  the  convenience  of  the  public  that  such  should  be  the 
case.^  But  it  cannot  be  supposed  that  an  agency  for  the  ex- 
ercise of  the  more  important  and  valuable  functions,  such  as 
issuing  circulating  paper  or  discounting  notes,  or  an  agency 
designed  to  carry  on  the  general  business  of  banking,  would 
be  regarded  as  legal.  For,  in  such  case,  the  nominal  establish- 
ment of  agencies  might  easily  result  in  the  practical  establish- 
ment of  a  network  of  branch  banks  throughout  the  State. 

Q-eneral  and  Inherent  Powers  of  Banking  A%%ociatiam. 

It  is  necessary  to  confer  in  distinct  terms  in  the  charter  or 
act  of  incorporation  only  those  powers  which  the  company 
could  not  otherwise  exercise,  or  those  concerning  which  there 
might  be  some  doubt.  Various  powers  have  been  at  different 
times  declared  by  the  courts  to  be  inherent,  and  to  be  prop- 
erly enjoyed  by  banking  associations  simply  by  virtue  of  their 
creation  and  existence  as  such,  and  for  the  designated  end  of 
conducting  the  banking  business.  But  powers  of  this  nature, 
being  based  only  upon  a  legal  implication,  must  be  used  only 
in  a  manner  and  for  purposes  strictly  consistent  with  such 
restrictions,  .and  in  furtherance  of  such  duties,  as  are  specifi- 
cally prescribed  by  law.  Thus  a  bank,  though  not  directly 
thereto  empowered  by  its  charter  or  by  the  organic  act,  may 
borrow  money.  It  is  a  necessary  and  inherent  privilege.  But 
it  is  limited  by  the  same  necessity  or  intrinsic  propriety  which 

1  City  Bank  of  Columbus  v.  Beach,  1  Blatchf.  C.  C.  425 :  Bank  of  Augosto  v. 
Earle,  18  Pet.  619;  People  v.  Oakland  County  Bank,  1  Dougl.  282;  Tombigbee 
B.  B.  Co.  o.  Kneeland,  4  How.  U.  S.  16. 
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gives  it  birth.  The  borrowing  must  be  incidental  to  the  legiti- 
mate banking  business  of  the  association.  Otherwise,  the  act 
would  be  tdtra  vires;  as,  if  the  loan  was  obtained  for  use  in 
speculation.^ 

A  banking  corporation  can  engage  in  no  business  transac- 
tion which  is  not,  properly  speaking,  of  a  banking  nature,  and 
within  the  scope  of  the  purposes  for  which  it  was  permitted  to 
be  organized.     The  powers  with  which  it  is  invested  must  be 
exercised  in  strict  subordination  to  this  purpose,  for  the  prose- 
cution of  which  alone  they  were  conferred.    A  transgression, 
though  under  color  of  an  act  covered  by  the  designated  power, 
will  be  illegal.    It  cannot  speculate  or  traffic  either  in  financial 
securities  or  in  merchandise.     It  need  not  be  positively  pro- 
hibited from  doing  so  in  the  charter  or  organic  law.     For  it 
owes  its  powers  as  it  owes  its  existence  to  the  terms  of  that 
charter  or  law.    It  is  not  restricted  like  an  individual  from  the 
exercise  of  a  wide  range  of  other  powers  which,  in  the  absence 
of  restriction,  it  would  enjoy ;  but  its  power  to  do  any  act  at 
all  is  due  wholly  to  the  legislation  of  which  it  is  a  creature,  and 
must  be  either  the  direct  or  necessarily  incidental  gift  of  that 
legislation.     When,  therefore,  it  is  specifically  permitted  to 
conduct  a  banking  business,  it  has  no  power  to  do  any  other 
species  of  business ;  not  because  it  has  been  stripped  in  any 
manner  of  that  power,  but  because  that  power  has  never  at- 
tached to  it.    A  bank  may  however  do,  on  isolated  and  espe- 
cial occasions,  or  for  certain  purposes,  what  it  cannot  do 
generally  and  for  all  purposes.    It  cannot  buy  and  sell  mer- 
chandise, but  it  can  take  merchandise  from  a  debtor,  if  this 
is  the  only  way  to  save  the  amount  of  the  debt ;  and  of  course 
having  taken  property  of  any  nature  for  this  proper  purpose  it 
may  sell  it  in  any  manner  that  will  bring  the  best  price.    It 
may  purchase  public  stocks  in  order  to  deposit  them,  under  a 

^  Cnrtb  V.  Leavitt,  15  N.  T.  9 ;  Barnes  v,  Ontario  Bank,  19  id.  152 ;  Leavitt 
*.  Yatet,  4  Edw.  Cb.  184 ;  Safford  v.  Wyckoff,  4  Hm,  442;  Talman  v.  Rochester 
City  Bank,  18  BarU  128. 
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law  requiring  such  stocks  to  be  deposited  as  a  security  for  cir- 
culation, or  in  order  to  invest  its  surplus  funds  in  them ;  it 
may  loan  upon  them  as  security,  and  sell  them  if  need  be  to 
save  the  debt.  But  it  cannot  ^'  traffic  "  in  them ;  it  cannot  buy 
them  with  the  view  to  sell  them  shortly  at  an  anticipated  ad- 
vanced price.  Such  would  not  fall  within  any  department  of 
the  general  province  of  banking,  which  alone  the  association 
can  carry  on,  and  which  it  must  carry  on  only  in  the  manner* 
with  the  powers  and  for  the  objects,  directly  set  forth  or  neces- 
sarily implied  in  the  law  of  the  corporate  existence.^  In  a  case 
in  Vermont,  indeed,  it  was  once  said  that  a  clause  in  a  bank 
charter  prohibiting  the  bank  from  dealing  in  any  goods,  wares, 
merchandise,  or  commodities  was  in  derogation  of  the  common 
and  ordinary  powers  of  the  corporation.  The  full  breadth  of 
this  language  would  certainly  set  the  doctrine  of  the  case  at 
variance  with  the  views  expressed  above.  But  the  reasoning 
in  support  of  that  doctrine  is  too  clear,  and  the  authorities  are 
too  strong,  to  be  brought  within  the  range  of  doubt  by  this  soli- 
tary adjudication.  More  especially  since  the  sweeping  state- 
ment of  the  legal  tlieory  in  that  opinion  was  enunciated  for 
the  insignificant  purpose  of  protecting  the  bank  in  a  purchase 
of  shares  in  its  own  capital  stock,  a  proceeding  which  could 
have  been  defended  at  much  less  expense  of  questionable  gen- 
eralization.^ 

a 

Power  to  hold  Real  Estate. 

Ordinarily^  it  is  no  part  of  the  banking  business  to  hold  or 
deal  in  real  estate.  No  general  right  to  do  so  can  be  consid- 
ered to  be  inherent  in  a  bank.  Certain  obvious  cases,  how- 
ever, in  which  it  is  eminently  proper,  almost  even  necessary, 
that  a  bank  should  be  able  to  acquire,  to  hold,  and  to  sell  land 

1  Comstock  V.  WiUonghby,  Hill  &  Den.  271;  Talmage  v.  Pell,  8  Seld.  S28; 
Learitt  v.  Yntes,  4  Edw.  Ch.  134 ;  Sacket's  Harbor  Bank  v.  Free,  of  Lewis  Conn^ 
Bank,  11  Barb.  218;  Portland  Bank  v.  Storer,  7  Mats.  488.  See  also  Cnrtif  v. 
Leavitt,  15  N.  T.  9,  which,  properly  interpreted,  supports  the  above  doctrine. 

*  Farmers'  &  Mechanics'  Bank  v.  ChampMn  Transportation  Co.,  18  Vt.  181. 
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and  interests  in  land,  will  suggest  themselves  at  once  to  every 
mind.  Thus  it  may  often,  especiallj  in  small  towns,  be  im- 
possible to  obtain  a  building  with  the  suitable  appliances  for 
security,  unless  the  corporation  can  buy  land  and  erect  a 
structure  for  itself.  The  mortage  or  conveyance  of  real 
estate  to  it  may  often  be  the  only  means  by  which  debts  owing 
to  it  can  be  secured  or  discharged.  If  a  bank  came  into  pos- 
session of  land  in  perfect  good  faith  for  either  of  these 
purposes,  and  held  it  or  sold  it  only  in  due  and  bona  fide 
prosecution  of  these  objects,  it  seems  unreasonable  to  imagine 
that  the  most  rigorous  court  of  justice  would  declare  it  illegal. 
But  the  necessity  of  discussing  the  question  of  the  abstract 
legaHty  of  such  proceedings  has  been  nearly  always  saved  by 
the  insertion  in  charters  and  organic  laws  of  clauses  specifi- 
cally enabling  banks  to  acquire,  hold,  and  sell  real  estate  for 
these  purposes.^  The  legislative  expression  of  this  power  of 
coarse  excludes  its  exercise  otherwise  than  in  precise  accord- 
ance with  the  statutory  provisions.  The  holding,  acquiring,  or 
selling  to  any  greater  extent,  in  any  other  manner  or  for  any 
other  end,  than  is  therein  set  forth,  would  be  unquestionably 
illegal.^  The  power  to  purchase  land  or  to  take  it  in  mort- 
gage or  by  absolute  conveyance,  without  the  additional  ex- 
pression of  the  power  to  sell  it  or  to  assign  the  mortgage,  will 
by  necessary  implication  confer  those  powers  also,  and  even,  it 
has  been  held,  the  power  to  mortgage  it.^  Further,  it  must 
be  regarded  as  appurtenant  to,  or  even  a  part  of,  the  power  to 
take  land  in  mortgage  or  pledge,  that  the  bank  should  also  be 
permitted  to  deal  in  reference  to  the  land  or  interest  therein, 
thus  acquired,  in  any  manner,  either  by  buying  in  any  out- 
standing title  or  interest,  or  in  any  other  way  whatever,  that 
may  prove  desirable  for  rendering  the  security  more  perfect  or 
more  available.^    The  courts  seem  generally  to  have  been  in- 

^  Thomaston  Bank  «.  Stimpson,  21  Me.  195. 
*  Metropolitan  Bank  v,  Godfrey,  28  111.  679. 

'  Jackson  v.  Brown,  6  Wend.  590 ;  Ctirtis  v.  Swartwout,  1  N.  T.  Leg.  Obs. 
M.  ^  Ingraham  v.  Speed,  8  Mist.  410. 
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cliued  to  construe  the  privileges  of  this  nature  conferred  upon 
banks  in  a  very  liberal  way.    The  foregoing  cases  and  in- 
stances certainly  do  not  appear  to  trespass  beyond  striet 
justice;  but  others  can  be  added  where  the  bounds  of  rea- 
sonable construction  hare  been  much  more*  freely  extended. 
Thus,  a  bank  authorized  to  hold  as  much  real  property  as 
might  be  necessary  for  its  immediate  accommodation,  was  held 
to  have  the  right  to  buy  up  tlie  land  in  the  neighborhood  of  ita 
banking-house,  to  erect  fire-proof  buildings  thereon,  and  then 
to  sell  these  out  again ;  the  end  being  of  course  the  greater  secu- 
rity of  its  own  building.^    The  case  of  Baird  v.  Bank  of  Wash- 
ington ^  contains  a  long  and  interesting  dissertation  upon  the 
rights  which  were  conferred  upon  the  bank  by  a  clause  in  the 
act  of  incorporation,  allowing  it  to  hold  ^^  such  lands  as  were 
bona  fide  mortgaged  or  conveyed  to  it,  in  satisfaction  of  debts 
previously  contracted  in  the  course  of  its  dealings."    The 
reasoning  and  language  of  the  court  will  apply  to  a  great  num- 
ber of  similar  clauses  in  other  incorporating  acts,  in  which 
language  essentially  identical  with  this  is  of  frequent  occur- 
rence.   It  was  declared  that  the  right  to  commute  debts  for 
lands  was  general,  and  was  not  limited  to  cases  where  any 
doubt  existed  as  to  the  perfect  safety  of  the  debt.    The  effect 
of  the  words  employed  was  simply  to  prohibit  colorable  com- 
mutation whereby  a  real  purchase  might  be  effected  under  a 
technical  disguise.    Provided  the  debt  was  pre-existing,  and 
was  a  bona  fide  one,  that  is  to  say,  not  contracted  originally 
with  the  purpose  of  being  discharged  by  the  conveyance  of  real 
estate,  the  conveyance  would  be  strictly  valid ;  although,  with- 
out it,  the  safety  of  the  debt  must  be  unquestionable.     The 
court  also  added,  as  a  Bembhy  that  if  the  conveyance  were  made 
to  trustees  for  the  bank,  with  the  intent  to  raise  money  by  selling 
it,  and  not  with  a  view  to  holding  it  permanently,  neither  the 
letter  nor  the  spirit  of  the  statute  would  be  violated.    Further, 
the  opinion  was  expressed,  on  the  strength  of  the  decision  in 

1  Banks  v,  Poitiauz,  8  Band.  186.  >  11  Serg.  &  B.  411. 
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Leazure  t;.  Hillegas,^  that  even  if  the  bank  should  take  from  a 
debtor  real  estate,  which  it  had  no  right  to  hold,  tlie  title  of  the 
bank  therein  would  be  defeasible  only  at  the  instance  of  the 
State :  that,  if  the  title  should  be  set  aside  in  a  process  thus 
instituted,  the  land  would  not  revert  to  the  grantor  of  the 
bank,  but  would,  apparently,  fall  in  to  the  State  itself;   but 
that  the  debtor  would  have  been  fully  acquitted  and  discharged 
from  his  indebtedness,  and  the  loss  would  have  to  be  borne 
wholly  by  the  bank.    This  view,  though  properly  only  an  obiter 
cUctum,  was  expressed  with  a  good  deal  of  confidence,  and  ap- 
parently upon  a  mature  consideration  of  the  whole  subject. 
It  is  certainly  difficult  to  see  why  it  is  not  sound.    The  law 
would  hardly  help  the  debtor  to  avoid  the  transaction,  and  ob- 
tain a  reponveyance  of  his  land,  even  though  the  debt  should 
be  revived  ;  and  if  not  he,  who  else  could  so  properly  seek  to 
undo  the  illegality  as  a  public  officer  on  behalf  of  the  State 
whose  statute  had  been  infringed?    It  would  be  obviously  un- 
just to  punish  the  debtor  who,  if  guilty  at  all  in  the  transaction, 
must  doubtless  have  been  the  less  so  of  the  two  parties.    So 
that  the  infliction  of  the  loss  upon  the  bank  is  a  penalty,  great 
possibly,  but  unavoidable  and  not  unjust,  for  a  wilful  infringe- 
ment of  that  law  to  which  it  owes  ito  very  existence. 

Qmtracts  of  Banking  Corporations. 

It  is  primarily  essential  to  the  validity  of  any  contract,  to 
which  a  bank  is  a  party  that  the  undertaking  of  the  bank 
therein  should  be  within  the  scope  of  its  legitimate  powers. 
As  it  is  utterly  incompetent  to  act,  so  it  is  equally  incompetent 
to  agree  or  bind  itself  to  act,  in  any  business,  for  any  purpose 
or  in  any  manner  not  authorized  by  the  law  of  its  corporate 
existence.  Its  assumption  or  promise  to  perform  any  act  tres- 
passing beyond  these  limits  is  void  ab  initio^  and  the  fundamen- 
tal defect  can  be  cured  by  no  subsequent  proceeding  short  of 
an  act  of  the  legislature.    There  appears  to  be  but  one  excep- 

1  7  Serg.  &  R.  818. 
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tion  to  this  broad  general  rule,  an  exception  which  has  been 
allowed  only  in  deference  to  obYious  justice.  Where  the  bank 
issues  its  promise  to  pay  in  a  form  in  which  it  has  a  right  to 
issue  promises  to  pay,  but  under  circumstances  which  render 
the  issue  of  this  especial  promise  illegal  and  void  as  tdira  viru^ 
the  contract  may  be  enforced  agahist  the  bank  by  a  bona  fii^ 
holder  for  value  and  without  notice.  But  even  in  this  case  a 
holder  with  notice,  although  for  value,  could  not  recover. 
Thus,  for  example,  it  is  a  general  rule  that  a  bank  has  no 
power  to  engage  as  surety  for  another  in  a  business  in  which 
it  has  no  interest  and  from  which  it  can  derive  no  profit. 
Therefore  it  has  no  right  to  become  an  accommodation 
indorser.  If  it  does  so,  the  indorsement  will  be  utterly 
void  in  the  hands  of  any  person  having  notice  of .  the  fact 
that  it  was  made  for  accommodation.  But,  inasmuch  as  a 
bank  may  become  an  indorser  for  divers  legal  purposes,  and 
the  contract  can  therefore  show  upon  its  face  no  signs  of  in- 
validity, it  will  be  treated  as  valid  in  the  hands  of  a  holder  for 
value  without  notice  of  the  facts.^ 

T^e  old  rule  requiring  the  attestation  of  the  corporate  seal 
as  essential  to  the  validity  of  corporate  contracts  has  long  since 
been  superseded  by  the  imperative  necessities  of  business.' 
A  bank  may  now  be  bound  by  any  undertaking  entered  into  on 
its  behalf  by  any  of  its  officers  or  agents,  provided  that  they 
have  been  thereto  duly  authorized.  The  subject  of  contracts 
made  on  behalf  of  the  bank  by  its  various  officials  is,  however, 
elaborately  discussed  in  the  chapter  upon  the  Powers,  Duties, 
and  Liabilities  of  Officers,  so  that  it  may  be  dismissed  here  with 
only  very  brief  remarks.  Tlie  bank  will  be  bound,  provided 
the  officer  assuming  to  bind  it  in  any  matter  was  either  in  fact 
duly  authorized,  or  was  held  out  to  the  world  as  authorized,  to 

1  SaflTord  v,  Wyckoff,  4  Hill,  442;  Vallett  v,  Parker,  6  Wend.  616;  Bank  of 
Genesee  v.  Patchin  Bank,  8  Kern.  809.  See  also  argument  and  citation!  per 
Beardsley,  in  Leavitt  v.  Palmer,  8  Comst.  19  (pp.  24,  25). 

>  Bank  of  Columbia  v.  Patterson's  Administrator,  7  Cranch,  299 ;  Fleckner  v. 
Bank  of  United  States,  8  Wheat.  888. 
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dottl  and  undertake  on  its  behalf  in  that  business.  Otherwise 
it  will  not  be  bound.^  But  undertakings  of  any  officer  beyond 
this  scope  may  be  rendered  binding  by  subsequent  ratification, 
like  the  undertakings  of  any  other  agent,  subject  to  one  restric- 
tion. If  the  authority  which  he  assumed  was  one  with  which 
Hxe  government  of  tlie  bank  had  the  power  to  invest  him,  the 
contract  made  by  him  will  be  voidable  only,  and  the  ratification 
will  be  sufficient.  But  if  the  authority  assumed  was  one  which 
no  action  of  the  directorial  board  could  delegate  to  the  official 
who  sought  to  exercise  it,  then  his  act  is  absolutely  void,  and  is 
beyond  the  reach  of  ratification ;  for  that  cannot  be  rendered 
valid  after  performance  which  could  not  have  been  rendered 
valid  before  performance.^  Ratification  may  be  by  any  of  the 
usual  metliods :  either  by  a  direct  vote  of  ratification  on  tlie  part 
of  the  directors ;  by  a  silent  acquiescence,  with  knowledge,  on 
the  part  of  any  officials  competent  to  ratify ;  or  by  the  receipt 
and  enjoyment  by  the  bank  of  the  profits  or  results  of  the  act.' 
Though  the  agreement  be  so  made  that  there  can  be  no  doubt 
that  fhe  officials  are  personally  bound  by  it  in. their  individual 
capacity,  still  the  bank  also,  additionally  to  their  liability,  will 
be  bound,  provided  that  the  intention  at  the  inception  of  the 
eontract  was  to  bind  the  bank,  that  the  officials  had  the  power 
to  make  such  a  contract  on  behalf  of  the  bank,  and  that  the  use 
and  benefit  of  the  contract,  if  any,  did  actually  accrue  to  the 
bank.^  The  doctrines  of  this  paragraph  are  equally  applicable 
to  sealed  and  parol,  to  express  and  to  implied,  contracts.  The 
general  rule  may  be  stated  as  follows :  In  all  matters  within 
the  scope  of  the  corporate  institution,  all  contracts,  sealed  or 
parol,  written  or  verbal,  made  by  its  authorized  agents  within 
the  scope  of  their  real  or  implied  agency,  are  the  express  under- 
takings of  the  corporation ;   and  all  duties  imposed  on  its 

1  United  States  v.  City  Bank  of  Columbus,  21  How.  U.  S.  866. 

3  See  poMt,  "  Powers,  Duties,  and  Liabilities  of  Officers." 

<  Curtis  V.  LeaTitt,  15  N.  T.  9 ;  Medomak  Bank  v.  Curtis,  11  Shep.  86. 

«  Bank  of  Columbia  o.  Patterson's  Adm'r,  7  Cranch,  299. 
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agents  bj  law,  and  all  benefits  conferred  at  their  request,  like- 
wise within  the  scope  of  their  real  or  implied  authority,  raise 
implied  promises  on  the  part  of  the  corporation,  which  may  be 
enforced  against  it* 

The  illegality  which  is  set  up  to  defeat  a  contract  on  the 
ground  either  that  the  corporation  exceeded  its  powers  in 
making  it,  or  that  essential  formalities  imposed  in  direct  and 
imperative  terms  by  legislative  enactments  were  disregarded, 
must  go  to  the  validity  of  the  very  contract  itself,  not  alone  to 
the  written  evidence  thereof;  since  otherwise  no  practical  ad- 
vantage will  result  to  the  party  setting  it  up.  The  matter  has 
been  very  thoroughly  discussed  in  several  important  cases  in 
New  York,  and  this  doctrine  has  by  no  means  escaped  severe 
criticism.  But  in  spite  of  criticism  it  has  been  too  firmly 
established  to  be  considered  open  to  doubt.  The  series  of 
causes  known  as  the  ''  Utica  Insurance  Company  Cases  '^  form 
the  basis  of  the  adjudication,  of  which  the  result  is,  tliat  where 
certificates  of  deposit,  bonds,  or  other  instruments,  expressing 
contracts,  are  issued,  which  the  corporation  had  not  power  to 
issue,  the  holder  cannot  enforce  them  and  sue  upon  them  as 
contracts.  If  he  undertakes  to  do  so  he  will  be  defeated  by 
their  illegality.  But  he  may  abandon  them  and  go  upon  the 
original  cause  of  action,  which  was  the  deposit  with,  or  the  loan 
to,  the  bank,  and  then  he  will  be  allowed  to  recover,  provided 
that  the  bank  had  the  right  to  receive  the  deposit  or  to  contract 
the  loan.  The  document  issued  cannot  itself  be  sustained; 
but  if  it  is  abandoned  altogether,  the  fact  of  its  wrongful  issue 
will  not  operate  to  prevent  the  success  of  a  suit  for  money  had 
and  received.^    A  fortiori  recovery  could  be  had  in  such  a  suit, 

1  Utica  Insurance  Co.  v.  Scott,  19  Johns.  1 ;  Utica  Insurance  Co.  v.  Kip,  8 
Cow.  20 ;  Utica  Insurance  Co.  i;.  Cadwell,  8  Wend.  296 ;  Utica  Insurance  Co.  v. 
Kip,  id.  869 ;  Utica  Insurance  Co.  v.  Bloodgood,  4  id.  652.  Cited  and  approred 
in  Curtis  v,  Leavitt,  15  N.  Y.  9 ;  Boisgerard  v.  New  York  Banking  Co.,  2  Sand£ 
Ch.  28 ;  Philadelphia  Loan  Co.  v.  Towner,  18  Conn.  249 ;  Robinson  v.  Bland,  2 
Burr,  1077 ;  Cundy  w.  Marriott,  1  Bam.  &  Ad.  696 ;  Wilson  v,  Wysar,  4  Taunt 
288.    By  implication,  the  same  doctrine  is  sustained  by  Ch.  Walworth  in  Sa^ 
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by  virtue  of  tluB  doctrine,  where  the  instrument  issued  was  not 
intrinsicallj  illegal,  but  was  only  rendered  so  by  reason  of  its 
not  being  executed  with  precisely  the  formalities  demanded  in 
the  incorporating  act.^    But  where  the  instrument  is  negotiable 
paper  of  any  description,  and  perhaps  even  in  other  cases,  the 
&ct  that  it  has  not  been  signed  by  the  officers  of  the  bank  who 
are  designated  in  the  law  as  the  persons  who  shall  sign,  does 
not  even  invalidate  the  contract  itself  in  the  hands  of  a  bona 
fide  holder,  unless  the  same  statute  expressly  and  in  terms 
enacts  that  an  instrument  not  so  signed  ihaU  be  void.    The 
mere  declaration  that  contracts  '^  shall  be  signed "  by  certain 
officials  only  points  out  the  mode  in  which,  if  any  contract  be 
executed,  it  shall  be  imperatively  regarded  as  sufficiently  exe- 
cuted.    But  it  does  not  necessarily  deprive  the  corporation  of 
the  right  to  delegate  to  its  officers  power  to  make  contracts 
which  shall  be  valid  without  these  specified  signatures.    If  the 
statute  contains  no  positive  prohibition,  depriving  the  associar 
tion  of  the  right  to  appoint  other  agents  to  contract  and  sign 
<m  its  behalf,  such  deprivation  will  not  follow  as  an  implication 
from  the  mere  statement  that  contracts  ^'  shall  be  signed  by '' 
designated  officers.    ^' Where  the  associates  have  not  lodged 
the  power  elsewhere;  where  the  matter  is  to  be  determined 
upon  the  statute  alone,  without  any  action  of  the  artificial  body, 
contracts  within  the  scope  of  its  general  powers  must  be  signed 
by  [the  officials  appointed  in  the  statute] .    But  the  statute  was 
not  designed  as  an  appointment  of  particular  agents,  to  the 
exclusion  of  all  right  in  the  corporate  or  associate  body  itself 
to  appoint  other  agents  to  do  lawful  acts  and  enter  into  lawful 
contracts."    Such  was  the  language  of  Judge  Gomstock  in  the 
case  of  Barnes  v.  The  Ontario  Bank,^  following  the  decision  in 
the  earlier  case  of  Saffi)rd  v,  Wyckoff,  supra.    Since  these 

ibrd  V.  Wyckoff,  4  Hill,  442,  where  upon  a  written  contract  improperly  executed, 
he  thought  plaintiff  should  not  he  allowed  to  recover  "  without  showing  that  he 
has  paid  money  thereon,  which  has  been  applied  to  the  use  of  the  association, 
so  as  to  create  a  contract  by  operation  at  law." 

^  See  Ch.  Walworth,  m  Safibrd  v.  Wyckoff.  *  19  N.  Y.  15. 
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decisions  the  question  seems  to  have  been  regarded  as  laid  at 
rest  in  New  York.  But  the  views  of  Chancellor  Walworth, 
expressed  to  a  somewhat  different  effect  in  the  last-named  case, 
though  overruled  by  a  majority  of  the  senators,  will  doubtless 
suffice  with  some  minds  to  throw  a  doubt  upon  tlie  propriety 
of  this  ultimate  conclusi  n.  Tlie  practical  inconveniences 
which  would  result  from  the  contrary  ruling  are  forcibly  put 
by  Judge  Gomstock.  But  it  is  a  fair  criticism  that  these  show 
the  imperfection  of  the  enactment  and  should  be  cured  by  legis- 
lation; while  Chancellor  Walworth's  simple  remark,  ''When 
the  legislature  declare  that  all  contracts  made  by  these  associa- 
tions shall  be  signed  in  a  particular  way,  I  am  not  prepared  to 
admit  that  the  court  is  authorized  to  say  that  a  valid  written 
contract  may  be  made  in  a  different  form,"  may  express  a 
more  sound  position  than  that  to  which  Judge  Comstock  is 
brought  by  his  ingenious  flanking  movement. 

Any  words  of  restriction  in  the  statute,  declaring  that  con- 
tracts, otherwise  executed,  shall  not  be  binding,  of  course  avoid 
the  entire  controversy.  But  where  such  words  do  occur,  or 
where  the  courts  are  unwilling  to  adopt  the  subtlety  of  Judge 
Comstock  for  the  purpose  of  evading  their  meaning,  the  further 
question  arises :  to  what  contracts  does  the  regulation  apply  ? 
Tlie  technical  language  of  the  law  might  make  the  word  con- 
tract cover  every  indorsement,  every  bill  of  exchange,  and  pos- 
sibly even  every  check  or  draft  which  tlie  cashier  might  be 
obliged  to  make  or  sign  in  the  ordinary  course  of  business. 
Every  petty  agreement  occurring  in  the  daily  routine  might 
come  witliin  its  scope.  The  machinery  of  banking  business, 
•in  its  simplest  parts,  would  become  intolerably  cumbrous.  It 
is  obvious  that  this  could  not  have  been  the  intent  of  the 
framers  of  such  statutes ;  it  is  impossible  to  impute  to  them 
such  folly.  The  courts  have  accordingly  given  a  reasonable 
construction,  and  one  somewhat  more  narrow  than  the  ordinary 
broad  technical  one,  to  the  word  ''  contract,"  thus  used.  It  has 
been  held  not  to  restrict  the  power  of  the  cashier  to  draw,  sign, 
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and  indorse  bills  of  exchange,  draftsy  checks,  and  the  like 
instruments,  since  the  power  to  do  so  is  by  the  usage  of  busi- 
ness universally  understood  to  be  inherent  in  his  ofiBce  and  has 
often  been  so  declared  by  the  courts.^  Chancellor  Walwortli, 
in  his  opinion  before  referred  to,  also  says,  this  phrase,  *'  con- 
tract," does  not,  ^'  of  course,  include  a  class  of  contracts  that 
are  never  in  fact  made  by  the  association,  but  which  arise  by 
operation  of  law  merely ;  as,  in  the  ordinary  case  of  an  implied 
asiumpnt  to  repay  moneys  deposited  by  dealers  with  the  bank, 
lu  such  case,  the  certificate  of  the  cashier  or  teller,  or  the  entry 
in  the  pass-book  of  the  customer,  is  not  a  contract ;  it  is  only 
evidence  of  a  fact,  which  might  be  proved  by  parol,  to  raise  an 
implied  promise  by  operation  of  law." 

One  who  has  borrowed  money  from  the  bank  cannot,  after  he 
has  thus  received  the  benefit  of  the  contract^  repudiate  the 
obligation  which  it  imposes  upon  himself,  on  the  ground  that 
the  bank  in  making  the  loan  exceeded  its  corporate  powers,  or 
acted  otherwise  improperly  or  illegally ;  ^  neither  on  the  ground 
of  aoy  original  informality  or  irregularity  in  the  formation  of 
the  company  under  the  law  of  its  corporate  existence.^  Efforts 
of  this  nature  to  avoid  the  performance  of  their  undertakings 
are  usually  based  by  debtors  upon  the  infringement  of  clauses 
in  the  charter  or  organic  law,  which  are  so  phrased  or  relate  to 
such  matters  that  tlie  courts  regard  them  as  directory  merely. 
These  usually  relate  to  the  number  of  directors  who  shall  have 
authority  to  make  the  loan ;  to  the  absolute  amount,  or  the 
proportion  of  the  capital  stock,  which  shall  not  be  exceeded  in 
auy  individual  loan ;  to  the  amount  or  kind  of  the  security  to 

^  Angell  &  Ames  on  Corporations,  §  800 ;  Merchants'  Bank  v.  Central  Bank, 
1  Kelly,  418 ;  Carey  v.  McDougald,  7  Geo.  84;  Mechanics'  Bank  of  Alexandria 
V.  Bank  of  Columbia,  6  Wheat.  826 ;  Northern  Bank  of  Kentucky  v,  Johnson,  5 
Coldwell,  88;  Jones  v.  Hawkins,  17  Ind  660;  Allison  r.  Hubbell,  id.  659. 

'  Parish  V.  Wheeler,  22  N.  T.  494 ;  Smith  v.  Bank  of  the  State,  18  Ind.  827; 
Bradley  v.  Same,  20  id.  628 ;  Bank  of  Middlebury  v.  Bingham,  88  Vt.  621 ;  Flant- 
en'  Bank  v.  Sharp,  4  Sm.  &  &far.  75. 

>  Allison  0.  HnbbeU,  17  Ind.  559;  Southern  Bank  v.  Williams,  25  Geo.  584. 
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be  taken,  or  to  the  manner  in  which  it  shall  be  taken ;  and 
other  like  concerns.  The  breach  of  these  and  similar  provisions 
may  subject  the  corporation  to  penalties  at  tlie  process  of  the 
State  authorities,  but  it  does  not  avoid  the  contract  which  it 
afiTects.^ 

JKscaurUing  and  Usury. 

Banks  are  no  more  exempt  than  individuals  from  the  oper- 
ation of  the  usury  laws.  The  solitary  exception  lies  in  the 
familiar  fact,  that  in  discounting  they  are  permitted,  by  virtue 
of  a  long  established  and  universal  custom,  to  receive  the 
amount  of  interest  in  advance,  by  holding  it  back  at  the  time 
when  they  make  the  loan.  Discounting  is  a  part  of  the  gen- 
eral business  of  banking,  and  could  be  done  even  without  spe- 
cific authority  conferred  in  the  incorporating  act  The  holding 
back  of  interest  in  advance  is  implied  in  the  phrase  itself;  it 
is  part  of  the  definition  of  the  word.  But  the  bank,  though 
it  can  thus  secure  a  slight  increase  in  the  actual  amount  of 
money  which  it  receives  in  payment  for  the  use  of  its  funds, 
can  do  it  in  no  other  shape  and  to  no  greater  extent  than  pre- 
cisely this.  It  may  take  not  one  particle  more  than  the  legal 
rate  of  interest,  but  it  may  keep  this  out  of  its  payment  at  the 
time  when  it  hands  over  the  balance  of  the  loan  to  the  bor- 
rower. This  is  the  meaning  and  the  only  meaning  of  the 
words  "  upon  banking  principles  "  or  "  according  to  banking 
principles  and  usages  "  sometimes  appended  to  the  word  "  dis- 
count" in  charters  and  organic  laws.  The  addition  signifies 
nothing  more  than  the  word  ^^  discount "  would  alone  imply, 
and  is  in  fact  mere  surplusage.^  It  will  not  support  the  reser- 
vation of  more  than  the  legal  rate  of  interest,  upon  the  ground 
that  this  excessive  rate  is  customarily  reserved  by  all  the  banks 

^  See  the  cases  cited  in  two  next  preceding  notes ;  also  Moreland  r.  State 
Bank,  1  Breese,  208 ;  Bond  v.  Bank  of  Georgia,  2  Kelly,  92 ;  Bates  v.  State  Bank, 
2  Ala.  461. 

s  Fleckner  t;.  Bank  of  the  United  States,  8  Wheat.  888 ;  McLean  o.  La&yette 
Bank,  8  McLean,  687 ;  Creed  v.  Commercial  Bank,  11  Ohio,  489. 
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in  the  neighborhood.^  Such  a  custom,  if  it  were  allowed  to  be 
proyed,  would  be  impotent  to  vary  the  distinct  statutory  enact- 
ment ;  but  evidence  to  establish  it  is  inadmissible. 

Either  the  capital,  or  the  capital  and  deposits,  of  the  corpo- 
ration, according  to  the  regulations  prescribed  in  the  charter, 
may  serve  as  the  basis  upon  which  loans  and  discounts  may 
be  made.  Special  deposits  can  never  serve  as  such  basis,  or 
be  included  as  a  part  of  it.  Even  where  the  statutory  phrase 
is  ^'  the  moneys  actually  deposited  for  safe-keeping,"  it  will  be 
construed  to  mean  only  general  deposits,  and  not  to  include 
any  description  of  such  as  are  in  fact  special.^ 

If  the  bank  takes  usurious  interest,  the  effect  upon  the 
validity  of  the  contract,  and  also  in  subjecting  the  bank  itself 
to  any  penalty,  will  be  governed  by  the  ordinary  law  concern- 
ing usury,  statutory  and  adjudicated,  of  the  place.  The  re- 
sults will  differ  in  different  States.  In  some,  the  contract  will 
be  wholly  void ;  in  others,  it  will  be  void  only  as  to  the  illegal 
excess  of  interest;  and  in  others  again,  it  will  be  void  alto- 
gether as  to  interest,  but  the  principal  sum  will  be  recover- 
able. In  any  case,  the  law  enacted  by  the  legislature,  or 
adopted  by  the  courts  having  jurisdiction  in  the  premises,  con- 
oeming  usurious  contracts  between  individuals,  will  govern 
where  either  or  both  of  the  parties  is  a  banking  corporation. 
But  greater  difficulties  have  been  experienced  where  the  char- 
ter of  the  bank  specifies  the  rate  of  interest  which  may  be 
received.  It  has  been  urged,  that  if  the  bank  is  prohibited 
from  entering  into  any  contract  whereby  it  is  to  receive  more 
than  a  certain  specified  rate  of  interest,  then  any  contract 
which  it  undertakes  to  enter  into,  in  contravention  of  this  rule, 
most  be  void,  as  being  one  which  the  corporation  is  absolutely 
forbidden,  and  therefore  is  absolutely  powerless,  to  make.  But, 
though  this  view  seems  in  a  measure  plausible,  yet  it  has  not 

^  Niagara  Cotmty  Bank  v.  Baker,  16  Ohio  St.  68 ;  New  York  Firemen's  Ins. 
Go.  V.  Ely,  2  Cow.  at  p.  707 ;  Dunham  v.  Gould,  16  Johns.  867. 
'  Foster  v.  Essex  Bank,  17  MaBS.  479. 
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been  sustained  by  the  best  authorities.  Fleckner  v.  The  Bank 
of  the  United  States  (^supra)  is  a  leading  case  on  the  subject, 
and  the  reasoning  of  Mr.  Justice  Story  therein  is  satisfactory. 
The  act  of  incorporation  said,  '^  Nor  shall  it  [the  bank]  take 
more  than  at  the  rate  of  six  per  centum  per  annum  for  or  upon 
its  loans  or  discounts."  Having  first  shown  that  the  holding 
back  of  the  amount  of  interest  at  the  time  of  lending  the 
money  was  not  to  be  considered  an  infiringement  of  this  pro- 
vision, Judge  Story  proceeded  to  say,  "  If  indeed  the  law  were 
otherwise,  it  would  not  follow  that  the  transfer  to  the  bank  of 
the  present  note  would  be  void,  so  that  the  maker  of  the  note 
could  set  it  up  in  his  defence.  The  statutes  of  usury  of  the 
States,  as  well  as  of  England,  contain  an  express  provision, 
that  usurious  contracts  shall  be  void ;  and  without  such  an  en- 
actment the  contract  would  be  valid,  at  least  in  respect  to  per- 
sons who  were  strangers  to  the  usury.  The  taking  of  interest 
by  the  bank  beyond  the  sum  authorized  by  the  charter,  would, 
doubtless,  be  a  violation  of  its  charter,  for  which  a  remedy 
might  be  applied  by  the  government ;  but,  as  the  act  of  Con- 
gress does  not  declare  that  it  shall  avoid  the  contract,  it  is  not 
perceived  how  the  original  defendant  could  avail  himself  of 
this  ground  to  defeat  a  recovery."  Such  a  clause  in  the  incor- 
porating act  would  seem  therefore  to  be  directory  merely.  In- 
fringement of  it  may  subject  the  bank  to  proceedings,  perhaps 
for  the  forfeiture  of  its  charter,  by  the  proper  governmental 
authorities.  But  the  contract  itself,  which  is  tainted  with  the 
disobedience,  will  not  be  void  in  toto,  since  the  law,  in  order  to 
have  this  effect,  should  have  expressly  so  declared.  It  may  be 
stated,  as  a  rule  of  interpretation  of  such  interest  clauses  in 
incorporating  laws,  that  they  will  be  construed  in  accordance 
with  the  analogy  of  decisions  rendered  under  statutes  of  usury, 
similarly  phrased.  If  the  language  expressly  declares  what 
shall  be  the  effect  of  taking  an  illegal  rate  of  interest,  the  mat- 
ter is,  of  course,  thereby  put  beyond  the  possibility  of  discus- 
sion.   But  if  the  language  is  simply  confined  to  the  expression 
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of  the  prohibition,  stating  what  ^'  shall  not "  be  done,  without 
more,  then  the  law  asserted  bj  Judge  Story  must  be  regarded 
as  established.  Indeed,  very  little  desire  to  depart  from  it  has 
ever  been  manifested.^ 

The  case  cited  below,  from  9  Peters's  Reports,  draws  a  fine 
distinction  in  phraseology,  which  ought,  perhaps,  to  be  noticed 
in  this  connection.  The  cause  is  first  reported  in  2  Peters,  527, 
and  there,  in  respect  to  interest,  the  word  "  reserving"  is  de" 
Glared  to  be  included  in  the  word  "  taking."  So  that  whatever 
consequences  are  declared  to  attach  to  the  ^^ taking"  ille- 
gal interest  must  attach  likewise  to  the  '^  reserving  "  it.  But, 
in  the  second  decision,  the  court  reverse  this  conclusion,  and 
declare  that  reservation  is  quite  a  difierent  thing  from  a  taking, 
and  may  entail  entirely  different  results  in  its  effect  upon  the 
contract.  K  the  statute  enacts  that  ^^  reserving "  shall  avoid 
(he  transaction,  it  does  not  therefore  follow  that  ^^  taking  "  will 
also  avoid  it ;  and  vice  versa.  The  point  is  certainly  a  very 
subtle  one,  but  it  is  carefully  defined  and  strongly  asserted  by 
the  court.  It  introduces  another  element  of  complication  into 
a  matter  which  certainly  needed  no  such  addition  to  its  former 
difficulties. 

If  a  bank  undertakes  to  remit  to,  or  to  collect  in,  a  distant 
place,  it  has  a  right  to  charge  a  reasonable  sum  to  cover  the 
rate  of  exchange,  and  the  labor  and  risk  to  which  it  may  be 
put.  Such  a  charge,  though  in  the  form  of  a  percentage,  is 
not  interest,  and  is  not  usurious.  But  it  must  be  made  bona 
fide.  K  the  charge  for  labor  or  risk  is  excessive,  or  if  charges 
are  made  for  exchange  when  the  bank  is  not  really  obliged  to 
pay  any  thing  on  this  account,  or  if  credit  is  not  given  for  ex- 

1  See  also.  Bank  of  United  States  v.  Waggener,  9  Pet  899 ;  Bandel  r.  Isaac, 
18  Md.  202 ;  Farmers'  Bank  u.  Burchard,  88  Vt.  846 ;  Rock  River  Bank  v.  Sher- 
wood, 10  Wis.  230;  Bank  of  Middlebar^r  v.  Bingham,  83  Vt  621;  Planters' 
Bank  v.  Sharp,  4  Sm.  and  Mar.  75 ;  contrh  Bank  of  Wooster  v.  Stevens,  1  Ohio 
St  238.  See  also  Orr  v.  Lacej,  2  Dougl.  252 ;  but  in  examining  all  the  cases 
■pecial  attention  must  be  paid  to  the  precise  wording  of  the  enactments  under 
which  they  arise. 
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change  where,  nevertheless,  the  bank  actually  receives  some- 
thing on  account  of  it;  then  the  form  of  the  charge  will  be 
regarded  as  only  colorable,  and  it  will  be  considered  that 
usurious  interest  has  been  taken  or  reserved.^ 

Power  to  discount  notes  is  not  power  to  purchase  them. 
The  right  of  purchasing  is  an  entirely  distinct  and  independent 
one,  which  may  or  may  not  be  enjoyed  by  any  bank,  according 
to  the  circumstances  of  its  particular  case  and  the  language  of 
its  incorporating  act.  If  possessed,  it  is  simply  a  right  to  buy 
the  notes  in  the  market  for  their  fair  market  value,  whatever 
that  may  be.  It  must  be  a  bona  fide  transaction  of  bargain  and 
sale.  If  it  be  colorable  only,  and  resorted  to  for  the  purpose 
of  covering  up  an  usurious  dealing,  it  will  be  treated  as  an 
usurious  contract.^ 

A  note  taken  by  a  bank,  in  payment  of  a  pre-existing  debt, 
is  not  discounted,  within  the  meaning  of  that  phrase  in  a  stat- 
ute which  prohibits  the  discounting  of  notes  unless  they  bear 
the  names  of  two  responsible  parties  or  are  accompanied  by 
collateral  sepurity.^  Payment  to  the  borrower  of  the  amount 
of  the  loan  in  bills  of  a  bank,  which  are  circulating  at  less 
than  their  par  value,  is  usurious.^ 

Forfeiture  of  Franchise. 

An  act  or  omission,  in  order  to  furnish  ground  for  proceed- 
ings to  take  away  the  corporate  franchise,  must  be  the  act  of 
the  corporation  itself.  Gases  might  arise  in  which  the  act  or 
omission  of  the  share-holders,  as  a  body,  could  have  this  effect. 
Ordinarily,  however,  the  law  regards  the  board  of  directors  as 
constituting  the  body  corporate  for  all  matters  of  this  descrip- 

1  Bank  of  the  United  States  v.  Dayit,  2  HiU,  461. 

s  See  Fleckner  v.  Bank  of  the  United  States,  8  Wheat  888 ;  Talmadge  «. 
FeU,  8  Seld.  828;  Dunkle  v.  Rennick,  6  Ohio  St  584;  McLean  v.  La&jette 
Bank,  8  McLean,  687 ;  Fliiladelphia  Loan  Co.  v.  Towner,  18  Ck)nn.  269. 

s  Lime  Bock  Bank  v.  Hewett,  62  Maine,  681. 

4  Bank  of  the  State  v.  Ford,  6  Iredell,  692. 
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tion.    The  fanlt  must  accordingly  be  theirs,  either  directly  or 
by  legal  implication.     Otherwise  it  will  not  be  the  act  of  the 
bank,  and  will  not  be  a  cause  of  forfeiture.    Thus,  if  a  cashier 
or  teller,  although  acting  within  the  scope  of  his  allotted  func- 
tions, commits  a  breach  of  the  organic  law,  this  fact  alone  is 
not  sufficient  to  cause  a  forfeiture.     On  the  contrary,  it  will  be 
presumed  that  he  alone  and  individually,  of  his  own  motion,  is 
guilty  of  the  misdoing.    But,  if  the  contrary  be  affirmatively 
shown,  and  if  it  be  actually  proved  that  the  directors  ordered, 
or  knowingly  permitted  or  ratified,  the  illegal  act,  then  it  re- 
mains no  longer  the  act  of  the  individual  officer,  but  becomes 
the  act  of  the  bank,  and  as  such  furnishes  ground  for  the  pro- 
cess for  disfranchisement.    It  is  only  when  the  act  of  the  sub- 
ordinate is  rendered  by  the  attendant  circumstances,  in  the 
view  of  the  law,  the  act  of  the  principal,  that  is  to  say,  of  the 
board  of  directors,  or  of  the  bank  itself,  that  the  principal  will 
be  deprived  of  its  corporate  existence  by  reason  of  it.^    Upon 
whom  the  burden  of  proof  rests,  whether  with  the  prosecution 
to  show  that  the  act  of  the  officers  was  in  fact  the  act  of  the 
bank,  or  with  the  bank  to  show  the  contrary,  is  a  point  which 
we  have  nowhere  found  discussed  or  decided.    It  is  not  improb- 
able, that  in  any  particular  case,  it  might  depend  somewhat 
upon  the  nature  and  aspect  of  the  act  itself;  and  according  as 
these  presumably  pointed  to  the  directory  or  only  to  the  officer 
as  the  origin  of  the  transaction,  the  onus  might  be  shifted  to 
flie  one  side  or  the  other.    If,  however,  a  rule  of  general  ap- 
plication is  demanded,  the  directors  or  bank  may  claim  the 
benefit  of  the  presumption  of  innocence.    They  have  chosen 
an  officer  to  perform  certain  necessary  and  legal  duties ;  it  is 
not  to  be  presumed  that  they  have  directed  or  authorized  or 
knowingly  permitted  him  to  perform  an  illegal  act.    What 
liability  they  may  be  placed  under  to  an  innocent  third  party 
by  his  so  doing  is  an  entirely  different  question  from  that  of 

1  Clark  V.  Metropolitan  Bank,  8  Doer,  241;  State  v.  Commercial  Bank,  6  Sm. 
ft  Mar.  21S,  and  caaea  cited. 
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iheir  liability  to  disfranchisement,  incurred  to  the  State.  Bat, 
strong  as  is  this  argument,  it  might  possibly  be  considered  to 
be  sufficiently  met  by  the  practical  aspect  of  the  matter.  A 
servant  acting  in  his  employment,  and  assuming  to  act  accord- 
ing to  his  employment,  is  guilty  of  an  illegal  action.  It  is  in 
the  great  majority  of  cases  a  severe  hardship,  often  rising  to  aa 
impossibility,  for  the. prosecution  to  prove  the  authorization 
and  responsibility  on  the  part  of  the  principal,  even  if  such 
really  exist ;  whereas  the  negative  proof  can  seldom  if  ever  be 
beyond  the  easy  reach  and  control  of  the  directors.  Argu- 
ments of  this  description  are  sometimes  allowed  to  prevail,  and 
it  is  not  often  that  they  seem  to  bo  more  weighty  than  in  cases 
like  those  here  supposed.  In  the  absence  of  direct  judicial 
authority,  the  point  must  be  regarded  as  open. 

Generally,  it  may  be  said  that  any  violation,  wilfully  or 
knowingly  committed,  of  any  material  direction  or  provision 
embodied  in  the  law  of  the  corporate  existence ;  or  any  fraud- 
ulent or  dishonest  act ;  or  the  occurrence  of  any  thing  which 
shows  that  for  any  reason,  whether  of  fault  or  misfortune,  Uie 
bank  is  incompetent  in  any  respect  to  perform  safely  and  use- 
fully any  of  its  functions,  will  furnish  sufficient  ground  for 
taking  away  the  corporate  franchise.^  Specific  cases  which 
have  arisen  in  various  States  may  be  given,  by  way  of  illustra- 
tion, as  follows :  The  making  loans  to  the  directors  before  the 
share-holders  have  passed  by-laws  concerning  tliis  matter;^ 
refusal  to  transmit  a  statement  of  the  condition  of  the  bank, 
required  by  law  to  be  made  to  a  government  official;^  exces- 
sive loans  to  directors,  though  no  by-law  exists  in  reference 
thereto ;  ^  the  making  of  a  note  to  the  bank,  without  consider- 
ation and  merely  colorably,  which  the  bank  receives  for  the 
purpose  of  making  its  assets  appesur  greater;^  non-user  or 


1  See  State  Bank  v.  State,  1  Blackf.  270. 

9  Conant  v.  Seneca  County  Bank,  1  Ohio  St  2d8. 

*  State  V.  Same,  6  Ohio  St.  171. 

^  Agricultural  Bank  v.  BobinBon,  24  Maine,  274. 
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misuser  of  the  franchise;^  wilftd  taking  of  illegal  interest.^ 
Whether  or  not  suspension  of  specie  payments  will  work  a 
forfeiture  is  a  question  which  has  in  different  States  been  dif- 
ferently decided.* 

But  matters  which  are  a  cause  of  forfeiture  of  charter  can- 
not be  set  up  and  tried  in  collateral  proceedings.  There  must 
be  direct  process,  instituted  by  the  goyernment,  in  which  the 
defence,  excuse,  or  explanation  of  the  bank  will  be  heard,  and 
the  distinctiye  question  will  be  judicially  passed  upon,  free 
from  the  complication  of  any  other  parties,  issues,  or  inter- 
ests.* 

Legislative  Continuance  of  Corporation, 

The  corporation  may  be  continued  in  existence  by  virtue  oi 
an  act  of  legislature,  equally  whether  the  act  is  passed  before 
or  after  the  expiration  of  the  charter  limitation.  The  bank 
will  be  revived  by  the  act  passed  after  the  expiration  in  every 
respect  as  the  same  corporation  which  it  was  before ;  and  will  be 
in  no  respect  affected  by  the  break  in  continuity.  This  is  the 
unquestionable  effect  of  a  simple  act  of  continuance  or  revival. 
But  whether  the  act  is  in  fact  one  of  continuance  and  revival 
of  the  old  corporation,  or  is  the  creation  and  institution  of  a 
new  one,  is  a  question  of  great  importance.  No  general  rule 
can  be  laid  down  for  determining  it,  inasmuch  as  it  depends  in 
each  case  upon  the  intent  of  the  legislators,  as  the  same  is 
judicially  gathered  and  construed  from  the  terms  of  the  enact- 
ment.   The  statute  will  always  be  conclusive.    The  acts  and 

^  People  V.  Hudson  Bank,  6  Cow.  217 ;  Same  v.  Niagara  Bank,  id.  196. 

>  Commonwealth  v.  Commercial  Bank,  28  Penn.  St.  888. 

>  It  will  not  in  Ohio ;  State  v.  Commercial  Bank,  10  Ohio,  686.  It  wiU  in 
Tirgiiua ;  Planters'  Bank  v.  State,  6  Sm.  &  Mar.  628 ;  7  id.  168,  though  whether 
or  not  it  would  do  so,  if  it  were  only  temporary,  is  a  quare  in  the  same  case.  It 
will  in  South  Carolina ;  State  v.  Bank  of  Carolina,  1  Speers,  488.  Apparently  also 
in  Georgia  and  Mississippi ;  Robinson  v.  Bank  of  Darien,  18  Geo.  65 ;  Maury  v. 
Ingraham,  28  Miss.  171. 

*  Grand  Gulf  Bank  v.  Archer,  8  Sm,  &  Mar.  151 ;  Beceiyers  of  Bank  of 
C^rdeyiUe  v.  Bennick,  16  Ohio,  822. 
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conduct  of  the  directors,  which  can  possibly  amount  to  nothing 
more  than  the  expression  of  their  construction  of  the  act,  will 
not  be  allowed  to  alter  the  true  legal  meaning  and  efiect  there- 
of, as  the  same  shall  appear  to  the  judges.  The  enactment 
has  either  continued  an  old  corporation  or  it  has  made  a  new 
one.  Whichever  it  has  done,  it  has  done  absolutely  and  irre- 
vocably, and  beyond  the  possibility  of  modification  or  change 
by  the  words  or  deeds  of  the  directors,  who  hold  their  office 
under  and  in  subjection  to  it.  But  there  is  an  important  dis- 
tinction between  the  two  cases ;  for,  if  there  is  a  continuance, 
the  corporation  succeeds  to  both  the  rights  and  the  liabilities  ex- 
istent at  the  time  of  the  taking  efiect  of  the  act.  But  if  there 
is  a  new  corporation,  it  succeeds  neither  to  the  rights  nor  to 
the  liabilities  of  its  predecessor,  with  which,  and  with  whose 
afiairs,  assets,  or  debts  it  has  no  more  to  do  than  if  it  were 
any  other  bank  in  the  country.  It  makes  no  difierence  that  the 
name  is  the  same,  that  the  place  of  business  is  the  same,  that 
the  ofiicers  and  share-holders,  or  the  majority  of  them,  are  the 
same.  The  combination  of  these  elements  proves  nothing ;  for 
if  the  arbitrary  statute  has  created  a  new  corporation,  new  and 
therefore  wholly  independent,  it  is,  and  must  be,  however  close 
and  perfect  may  be  the  similarity  between  it  and  any  predeces- 
sor. In  such  case  there  is  similarity  only  and  not  identity. 
Indeed,  the  traits  of  similarity  sure  not  properly  even  com- 
petent evidence  to  prove  identity.  For  whether  or  not  there  is 
identity  is  purely  a  question  of  statutory  phraseology.^ 

1  Liiicoln  and  Eiennebec  Bank  v.  Richardson,  1  Greenl.  79 ;  Foster  v,  Essex 
Bank,  17  Mass.  479;  Bellows  v,  Hallowell  and  Augusta  Bank,  2  Mason,  81; 
Wyman  v.  Same,  14  Mass.  58. 


CHAPTER  n. 


DEPOSITOBS  AND  CUSTOMEBS. 


It  is  of  the  essence  of  the  busmess  of  banking  that  the  bank 
or  banker  should  receive  on  deposit  the  money  and  funds  of 
other  persons.  In  receiving  deposits  and  opening  accounts  the 
bank  is  free  to  choose  whom  it  will  as  customers,  from  among 
those  that  offer.  No  duty  exists  on  the  part  of  the  bank  tow- 
ards the  public  akin  to  tliat  which  binds  common  carriers  to 
take  every  person  who  requests  them  to  do  so  and  who  is  in  a 
fit  condition  to  be  taken,  or  that  which  obliges  hotel-keepers  to 
admit  any  applicant  as  a  guest.  The  bank  may  select  arbi- 
trarily,  and  cannot  be  held  accountable  to  any  person  for  the 
propriety  of  its  action  in  this  matter.^  The  receiving  a  deposit 
from  a  person,  without  explanation  or  understanding  to  the 
contrary,  at  once  and  without  more  makes  that  person  a  cus- 
tomer of  the  bank.  But  no  implied  undertaking  to  allow  him 
to  continue  so  for  any  length  of  time  exists.  Neither  is  he 
under  any  obligation  to  continue  so.  The  relationship  may  be 
dissolved  at  any  time  by  either  party,  saving  the  then  existing 
liens  and  rights  of  each. 

Bdatian  of  the  Omtomer  on  a  simple  Dq>09it  Account* 

The  ordinary  relation  existing  between  a  bank  and  its  cus- 
tomer, if  not  complicated  by  any  further  transaction  than  that 
of  the  depositing  and  withdrawing  of  moneys  by  the  customer 
from  time  to  time,  is  simply  that  of  debtor  and  creditor  at  com- 
mon law.    The  original  and  every  subsequent  deposit  by  the 

1  Thatcher  v.  Bonk  of  State  of  New  York,  5  Sandf.  121. 


26  DEPOSITORS  AND  CUSTOMEBS. 

customer  is  in  strict  legal  effect  a  loan  by  the  customer  to  the 
bank,  and  e  eonverao  every  payment  by  the  bank  to,  or  on  ac- 
count of,  the  customer  is  a  repayment  of  the  loans  pro  tatUo. 
Wherefore  it  follows  that  the  customer  can  neyer  hold  or  charge 
the  bank  as  a  trustee,  quan  trustee,  factor,  or  agent.  The  bank 
may  of  course  assume  any  of  these  functions,  and  in  fact  it 
often  does  so ;  but  they  are  all  neyertheless  wholly  outside  of 
its  ordinary  legal  relationship  to  the  depositor.  Efforts  have 
been  made  to  hold  banks  to  the  duties  and  responsibilities  of 
trustees  in  respect  to  the  sums  placed  on  deposit  with  them, 
also  to  hold  them  as  agents  of  the  depositor,  but  these  have 
uniformly  failed  both  in  England  and  in  the  United  States ; 
and  the  general  doctrine  as  laid  down  above  is  sustained  by  a 
great  weight  of  authority.^ 

All  the  sums  paid  into  the  bank  on  general  deposit,  by  the 
same  or  different  depositors,  form  one  blended  fund.^  So  soon 
as  the  money  has  been  handed  over  to  the  bank,  and  the  credit 
given  to  the  payer,  it  is  at  once  the  proper  money  of  the  bank.^ 
It  enters  into  the  general  fund  and  capital,  and  is  undistinguish- 
able  therefrom.  Thereafter  the  depositor  has  only  a  debt^  owing 
him  from  the  bank ;  a  chose  in  action,^  not  any  specific  money, 
or  a  right  to  any  specific  money.  It  follows  that  the  act  of 
deposit  having  been  once  consummated,  nothing  short  of  pay- 

1  English  cases :  Foley  v.  HiU,  2  H.  L.  Gas.  89;  CrossldU  v  Bower,  82  Beay. 
86 ;  Carr  v.  Carr,  1  Mexiy.  541  n. ;  Bishop  t;.  Countess  of  Jersey,  2  Drew.  148 
Deyaynes  v.  Noble,  1  Meriy.  541 ;  Bellamy  v.  M%joribaiiks,  8  Eng.  Law  &  Eq 
617 ;  Sims  v.  Bond,  5  Bam.  &  Ad.  892 ;  2  Ney.  &  Man.  608 ;  Watts  v.  Christie 
11  Beay.  546;  Pott  v,  Clegg,  16  M.  &  W.  821 ;  Grant  on  Bankers  and  Banking, 
pp.  113-118.  American  cases :  National  Bank  v.  Eliot  Bank  (in  which,  how 
eyer,  there  is  a  long  dissenting  opinion,  deliyered  by  Abbott,  J.),  20  Law  Bep 
188;  Commercial  Bank  of  Albany  v.  Hughes,  17  Wend.  94;  Bullard  v.  Randall; 
1  Gray,  605 ;  Chapman  v.  White,  2  Seld.  412 ;  Downes  v.  Phoenix  Bank,  6  BUI 
297 ;  Foster  v.  Essex  Bank,  17  Mass.  479 ;  Bank  of  Northern  Liberties  v.  Jones 
42  Penn.  St.  586 ;  Marsh  v.  Oneida  Central  Bank,  84  Barb.  298  (citing  many 
authorities) ;  Curtis  v.  Leayitt,  15  N.  T.  9. 

3  Deyaynes  v.  Noble,  1  Mer.  541 ;  Bodenham  v.  Purchas,  2  Bam.  &  Aid.  89 ; 
Henniker  v.  Wigg,  4  Q.  B.  (Ad.  &  El.)  792 ;  Commercial  Bank  of  Albany  r. 
Hughes,  17  Wend.  94. 

'  Foley  t;.  Hill,  vbi  sup.  «  Ibid.  >  Chapman  v.  White,  ubi  si^* 
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ment  on  the  part  of  the  bank,  or  some  act  of  the  depositor  him- 
self, will  suffice  to  exonerate  it  from  the  indebtedness  it  has 
assumed.  The  identical  bag  of  coin  or  roll  of  bills  in  which 
the  deposit  was  made  may  be  stolen,  before  it  has  been  in  any 
practical  manner  commingled  with  the  funds  of  the  bank ;  it 
may  be  embezzled  or  fraudulently  misapplied  by  an  officer  of 
the  bank,  still  the  indebtedness  of  the  bank  subsists,  entirely 
unaltered  by  these  circumstances.  Neither  the  intentional  nor 
the  accidental  separation  of  the  specific  moneys  will  enable  the 
bank  to  follow  them  and  to  alSect  its  customer  with  their  fate.^ 
The  various  items  of  deposit  with  and  payment  by  the  bank 
form  a  running  account  between  the  bank  and  the  customer. 
For  any  indebtedness  accruing  from  the  customer  to  itself,  the 
bank  has  the  right  of  set-off.  So  at  any  time  it  is  only  the  bal- 
ance of  all  the  items  up  to  that  date  that  the  customer  can 
recoTer  from  the  bank,  or  for  which  he  can  draw  his  checks 
upon  it.  It  is  the  first  item  on  the  debit  side  that  is  discharged 
or  reduced  by  the  first  item  on  the  credit  side,  without  regard 
to  the  identity  or  disparity  of  any  particular  sums.^  Simple  as 
this  principle  appears  it  is  sometijnes  the  only  thread  which 
can  show  the  way  out  of  complicated  labyrinths,  as  is  well 
shown  by  tlie  cited  case  of  Deyaynes  v.  Noble.  There  the  part- 
ner in  a  large  banking  house  died.  The  business  was  continued 
without  any  real  or  even  formal  change.  Some  customers 
knew  of  the  death ;  some  did  not.  The  daily  course  of  the 
business  continued  in  all  respects  as  before,  till  the  house 
failed.  Then  various  customers  sought  to  hold  the  estate  of 
the  deceased  partner  to  satisfy  their  deficits.  The  question 
was,  on  what  principle  the  accounts  should  be  made  up,  —  for 
no  hesitation  was  expressed  as  to  the  necessity  of  subjecting 
the  estate  to  meet  the  unsatisfied  claims  of  all  persons  who  were 

^  Concord  v.  Concord  Bank,  16  N.  Hamp.  26 ;  Commercial  Bank  of  Albany  v, 
Hngbea,  17  Wend.  94. 

>  Ibid.  Deyajnes  v.  Noble,  Bodenham  y,  Furchaa,  HennUcer  v.  Wigg,  ti&t 
tuprxL 
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customers  at  the  time  of  the  death  of  the  deceased.  Since  then 
some  had  increased,  and  others  had  decreased,  the  amount  of 
their  deposits ;  members  of  each  of  these  classes  had  received 
credits  to  the  amount  of  their  balances  at  the  time  of  the  death ; 
other  members  had  not.  The  arguments  of  counsel  were  very 
long  and  ingenious ;  the  court  gav^e  the  matter  the  most  serious 
consideration,  but  regarded  no  solution  as  possible  save  that  of 
a  simple  running  account :  it  decreed  that  every  payment  made 
to  each  customer  since  the  death  should  be  applied  in  reduc- 
tion of  the  debt  or  balance  owing  to  that  customer  at  the  time 
of  the  death,  and  this  equally  (1)  where  the  customer  had 
since  made  no  deposit,  but  simply  drawn  checks ;  (2)  where 
the  customer  had  continued  to  deal  with  the  firm,  depositing 
and  checking,  but  on  the  whole  increasing  his  balance ;  and 
(3)  where,  dealing  in  like  manner,  he  had  decreased  his  bal- 
ance. The  principle  was  stated  to  be  unalterable  tliat  each 
payment  to  the  customer  should  be  referred  back  and  set 
against  the  earliest  indebtedness  to  him ;  that  the  iiile  of  law, 
sometimes  laid  down,  that  if  at  the  time  of  the  payment  the 
debtor  neglects  to  appropriate  it,  the  creditor  may  afterwards 
appropriate  it  to  suit  his  own  wishes,  caimot  be  allowed  to  gov- 
ern in  cases  of  banking ;  where,  in  the  absence  of  express  con- 
temporary arrangement  or  understanding,  it  will  be  considered 
that  the  appropriation  of  each  payment  to  the  discharge  of 
the  earliest  then  subsisting  indebtedness  is  in  fact  made  by 
the  very  act  of  setting  down  the  two  items  in  their  order  in  the 
account. 

But  though  the  items  constitute  a  running  account,  yet  it  is 
not  of  such  a  nature  that  a  bill  in  equity  for  an  accounting  will 
lie.  At  any  time  the  simple  striking  of  a  balance  between  the 
two  colunms  of  debits  and  credits  will  show  a  sum  which  is  a 
simple  debt ;  so  that  there  is  in  fact  no  ground  on  which  an 
accounting  can  be  demanded  in  equity.  An  ordinary  action 
of  debt  will  lie  on  behalf  of  the  depositor,  and  if  the  bank  answer 
payment  or  discharge  it  is  matter  of  common  law,  where  the 
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remedy  for  either  party  is  perfect.  Neither,  as  has  heen  stated, 
is  there  a  fiduciary  relation  of  any  nature  whatsoever  between 
the  parties  which  could  justify  recourse  to  equity.  Suit  will 
lie  on  the  common  money  counts.  This  has  been  conclusively 
settled  by  the  sound  decision,  given  in  the  House  of  Lords  in 
the  case  of  Foley  v.  Hill,  supra. 

Obligation  of  the  Bank  to  Honor  Checks, 

The  bank  is  under  the  obligation  of  honoring  the  customer's 
drafts  and  checks  whenever  the  same  are  presented  for  pay- 
ment, provided  that  at  the  time  of  such  presentment  the  balance 
of  the  account,  if  then  struck,  would  show  a  credit  in  favor  of 
the  customer  sufficient  to  meet  the  sum  called  for  by  the  check 
or  draft.     The  contract  so  to  honor  the  depositor's  orders  is 
implied  from  the  usual  course  of  business.     The  deposit  is 
made  with  the  tacit  understanding  that  the  bank  shall  respond 
to  the  depositor's  orders,  so  long  as  there  is  sufficient  balance 
to  his  credit.^    Such  an  order  is  almost  always  expressed  in 
writing,  by  check  or  otherwise.    But  there  is  no  absolute  neces- 
sity for  this.    A  verbal  direction  from  the  customer  to  the  bank 
to  pay  a  sum  or  to  transfer  a  credit,  would  fully  justify  the 
bank  in  so  doing.    If  the  bank  itself  is  willing  to  act  upon  ver- 
bal orders,  they  would  be  a  perfect  defence  to  a  suit  by  the 
depositor  for  the  amoiint  transferred  under  them.    But  though 
the  bank  may,  if  it  chooses,  act  upon  such  directions,  it  is 
under  no  obligation  to  do  so ;  by  the  usages  of  the  banking 
business  it  is  entitled  to  demand  some  written  evidence  of  the 
order .^    So  too  the  customer  may  draw  out  his  funds  in  such 
parcels  as  he  may  see  fit,  both  as  regards  number  and  amount. 
The  rule  of  law  forbidding  a  creditor  to  split  up  his  demand 
does  not  afiect  this  principle,  which  is  based  upon  a  custom  of 

1  Bownes  v.  Phceniz  Bank,  6  HiU,  297 ;  Maizetti  v.  WilliamB,  1  Bam.  ft  Ad. 
415 ;  WaUon  v.  Phoenix  Bank,  8  Met  217. 

2  Watts  V.  Christie,  11  Beav.  646 ;  Coffin  v.  Henshaw,  10  Ind.  277 ;  Walker  v. 
Boititin,  9  M.  &  W.  421. 
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the  banking  business  that  has  been  well  said  to  be  so  ancient, 
unquestioned,  and  well  known  that  courts  will  take  judicial 
notice  of  it,  without  proof.^  But  in  the  case  cited  of  Chicago 
Ins.  Go.  V.  Stanford,  the  court  said  that  if  there  should  be  a 
dispute  between  the  bank  and  the  customer,  and  the  latter 
should  draw  a  multitude  of  checks,  not  in  the  ordinary  course 
of  bona  fide  business,  but  for  the  purpose  of  vexation  and  of 
bringing  a  proportionate  number  of  suits  against  the  bank, 
then  the  court  would  apply  itself  to  find  some  remedy.  In 
England  it  was  until  lately  contrary  to  law  to  draw  a  check  for 
less  than  208. ;  but  by  a  recent  statute  a  check  for  any  sum 
may  be  legally  drawn,  if  it  be  bona  fide  against  funds  of  the 
drawer  actually  in  the  hands  of  the  banker.  In  our  own  coun- 
try the  law  sets  no  limit  whatsoever,  and  annexes  no  conditions ; 
though  it  has  been  said  that  a  check  drawn-  for  more  than  the 
depositor's  balance,  or  against  a  bank  wherein  the  drawer 
neither  has,  nor  has  reasonable  grounds  to  expect  forthwith  to 
have,  funds,  is,  if  unexplained,  a  fraud.^ 

As  it  is  the  duty  of  the  bank  to  pay  its  customers  checks,  when 
in  sufficient  funds  on  his  account  so  to  do,  equally  it  is  its  duty 
to  pay  his  bills,  notes,  and  acceptances,  drawn  on,  or  made 
payable  or  negotiable  at,  the  bank.  For  it  is  a  presumption  of 
law  that  if  a  customer  does  so  draw  upon,  or  make  payable  or 
negotiable  at,  his  bank  any  of  his  paper,  it  is  his  intent  to  have 
the  same  discharged  from  his  deposit.  It  is  his  order  to  pay, 
equally  with  his  check,  and  if  the  bank  pays,  without  express 
orders  to  the  contrary,  it  shall  be  protected  in  so  doing  and  it 
shall  be  a  good  defence  to  a  suit  by  the  depositor.  Nay,  it  has 
been  said,  that  if  the  bank  refuses  to  pay  it  shall  be  liable  in 
damages,  in  like  manner  as  for  its  refusal  to  pay  the  check  of 
a  customer  when  in  funds  sufficient  to  do  so.  But  in  case  of 
its  refusal  to  pay  an  acceptance  the  writ  shall  lie  in  favor  of  the 

1  Munn  r.  Burch,  25  Bl.  85 ;  Chicago  Ins.  Co.  v.  Stanford,  28  id.  168 ;  Bjles 
on  Bills ;  *21 ;  Shars wood's  note.    (Shan wood's  Ed.) 

2  True  V.  Thomas,  16  Me.  86. 
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acceptor  only,  and  not  in  favor  of  the  drawer,  for  it  is  to  be 
supposed  that  the  acceptor  provided  the  funds,  and  further  it 
would  seem  that  at  any  rate  the  payment  could  be  properly 
made  only  from  his  funds,  since  it  was  at  least  prima  fade  his 
duty,  and  not  the  drawer's,  to  supply  the  means  of  payment.^ 

Statute  of  Idmitations.  —  Suit  hy  Depositor  for  his  Balance. 

The  indebtedness  of  the  banker,  being  an  ordinary  indebted- 
ness at  common  law,  the  Statute  of  Limitations  will  run  against 
it,  as  against  any  other  simple  debt.    But  when  the  statute 
wiU  begin  to  run  has  not  been  as  yet  definitively  settled.    In  The 
Union  Bank  v.  Enapp,^  it  was  said  that  the  statute  would  be- 
gm  to  run  from  the  date  of  the  last  balancing  of  accounts,  as 
in  the  depositor's  bank-book,  if  no  subsequent  transactions 
should  be  had  between  the  parties.    This  is  the  strict  corollary 
from  the  rule  that  the  bank's  liability  to  the  depositor  is  a  sim- 
ple debt.     But  it  seems  to  us  that  this  calculation,  from  the 
date  of  the  last  transaction  between  the  parties,  is  not  founded 
either  in  reason  or  in  sound  law.     Viewing  it  practically,  the 
longer  the  bank  retains  the  money  undisturbed  the  better  it  is 
for  the  bank.     This  cannot  be  predicated  of  ordinary  claims 
between  persons  generally ;  but  the  banking  business  finds  a 
great  portion  of  its  profit,  in  many  cases  all  its  profit,  in  the 
use  of  the  funds  of  other  persons.    If  it  has  been  allowed  to 
reap  extraordinary  gains  from  the  funds  of  one  man,  because 
it  has  been  allowed  to  retain  them  undisturbed  for  the  un- 
wonted space  of  eight,  ten,  or  twelve  years,  this  would  seem  to 
be  no  just  cause  for  allowing  it  to  add  the  still  more  enor- 
mous gain  of  a  complete  appropriation  of  the  whole  sum.    If 
the  business  of  the  institution  or  firm  is  properly  conducted, 

^  Thatcher  v.  Bank  of  State  of  New  York,  6  Sandf.  121 ;  Griffin  v.  Rice, 
1  HHt  184;  MandeyUe  v.  Union  Bank,  9  Cranch,  9.  In  this  last  case  it  was 
held  that  a  hank  was  authorized  to  advance  on  the  drawer's  account  the  money 
called  for  hy  his  biU  or  draft. 

>  8  Pick.  96.    See  also  Pott  v,  Clegg,  16  Mee.  &  W.  821. 
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the  depositor's  draft  for  his  principal,  or  any  part  of  it,  could 
never  operate  as  an  injurious  surprise,  as  it  might  so  probably 
do  between  other  persons.  Such  seems  clearly  to  be  the  fair 
reason  of  the  matter.  The  legal  ailments  and  authorities 
which  sustain  it  seem  to  us,  of  themselves,  conclusive.  The 
rule  of  ihe  case  above  mentioned  can  be  based  only  on  the 
assumption  that  the  contract  is  a  perfectly  simple  one  of  un- 
qualified indebtedness.  But  this  is  not  so.  We  have  already 
seen  that  it  is  a  contract  specially  modified  by  the  clear  legal 
understanding  that  the  money  shall  be  forthcoming  to  meet 
the  order  of  the  creditor  whenever  that  order  shall  be  properly 
presented  for  payment.  It  follows,  therefore,  that  this  demand 
for  payment  is  an  integral  and  essential  part  of  the  under- 
taking, it  may  be  said,  even  of  the  debt  itself.  In  short,  the 
agreement  of  the  bank  with  the  depositor,  as  distinct  and  valid 
as  if  written  and  executed  under  the  seal  of  each  of  the  par- 
ties, is  only  to  pay  upon  demand ;  accordingly,  until  there  has 
been  such  demand,  and  a  refusal  thereto,  or  until  some  act  of 
the  bank  has  dispensed  with  such  demand  and  refusal,  the. 
statute  cannot  begin  to  run,  no  presumption  of  payment  can 
arise.  The  decisions  in  New  York  and  Pennsylvania  fully 
support  these  views.^  In  Maryland,  the  same  result  is  obtained 
through  a  ruling  based  upon  banking  usage.*^  Further,  in  the 
case  of  a  naked  debt,  the  statute  never  begins  to  run  before  a 
right  of  action  on  behalf  of  the  claimant  or  creditor  has  ac. 
crued.  If  this  be  a  sound  principle,  it  is  conclusive  of  the 
present  question.  For  debt  though  it  be  of  the  bank  to  the 
depositor,  it  is  not  such  a  naked  debt  that  it  can  be  sued  upon 
by  the  depositor  at  any  moment.  The  authorities  are  numer- 
ous and  overwhelming  that  the  depositor's  right  of  suit  does 
not  exist  until  after  he  has  made  a  demand  upon  the  bank, 

1  Plantera'  Bank  v.  Farmers'  ft  Mechanics'  Bank,  8  Gill  ft  J.  449 ;  Farmers' 
and  Mechanics'  Bank  v.  Planters'  Bank,  10  id.  422;  Girard  Bank  v.  Bank  of 
Penn  Township,  89  Penn.  St  92. 

3  Planters'  Bank  v.  Farmers'  ft  Mechanics'  Bank,  8  Gill  ft  J.  449. 
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which  there  was  an  implied  iinderBtanding  between  them  in  the 
outset  that  he  should  make,^  or  until  some  act  of  the  bank  has 
waived  such  demand.^  The  duties  of  demand  and  of  payment 
are  reciprocal.  .  Surely  then  the  legal  results  of  these  rights 
diould  be  reciprocal  likewise.  If  the  depositor  cannot  sue  till 
he  has  demanded  payment,  e  converso  he  should  not  lose  his 
right  to  sue  till  the  payment  has  been  refused  ;  for  tmtil  that 
time  he  has  a  right  to  suppose  tbat  the  original  agreement  be- 
tween himself  and  the  bank,  which  was  entered  into  for  their 
mutual  advantage  and  profit,  and  from  which  his  refraining 
from  demand  is  enabling  the  bank  to  reap  an  unusually  great 
advantage  and  large  profit^  is  still  subsisting  in  unbroken 
force. 

The  acts  which  have  been  held  to  waive  demand  by  the 
depositor  are:  1.  Notification  to  him  by  the  bank' that  his 
daim  will  not  be  paid.^  2.  The  rendition  to  him  by  the  bank 
of  an  account,  in  which  it  claims  the  money  as  its  own.^ 
8.  Suspension  of  specie  payment  and  discontinuance  of  bank- 
,  ing  operations  by  the  bank,  with  knowledge  thereof  by  the 
depositor.^  4.  Suspension  of  payment  and  closing  the  doors 
of  the  bank.® 

In  Adams  v.  Orange  County  Bank,^  the  publication  of  a  list 
of  unclaimed  deposits,  made  under  the  State  statute  requiring 
snch  publication  at  certain  intervals,  was  held  to  be  an 
acknowledgment  of  indebtedness  to  the  depositors  therein 
named,  from  which  a  new  promise  could  be  implied  to  pre- 


^  Bownei  v.  FhcBuix  Bank,  6  Hill,  297 ;  Adams  o.  Orange  Co.  Bank,  17  Wend. 
614;  Johnson  9.  IParaers'  Bank,  1  Earring.  117 ;  GIrard  Bank  v.  Bank  of  Penn 
Township,  89  Penn.  St.  92;  Union  Bank  v.  Planters'  Bank,  9  QUI  ft  J.  489; 
Watson  V,  Phceniz  Bank,  8  Met.  217. 

>  Fsrmers'  &  Mechanics'  Bank  v.  Planters'  Bank,  10  Oil!  &  J.  422 ;  Bank  of 
Missouri  v.  Benoist,  10  Mis.  619 ;  Planters'  Bank  v.  Farmers'  ft  Mechanics' 
Bank,  ii6i  sup, ;  Cooper  v,  Mowry,  16  Mass.  7. 

*  Farmers'  ft  Mechanics'  Bank  v.  Phinters'  Bank,  ubi  sup, 

*  Bank  of  Missouri  v.  Benoist,  ubi  mp, 

*  Planters'  Bank  v.  Farmers'  ft  Mechanics*  Bank,  u6t  tup, 

*  Cooper  V.  Mowry,  ubi  sup.  '^  17  Wend.  61^  supra, 

8 
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vent  the  rnnning  of  the  Statute  of  Limitations ;  and  the  court 
added  that  it  would  seem  that  if  facts  existed,  excusing  pay- 
ment, they  should  he  noticed  in  such  publication,  or  otherwise 
should  be  deemed  to  have  been  waived. 

Lim  of  Bank  on  Funds  of  Depositor, 

The  rule  may  be  broadly  stated,  that  the  bank  has  a  general 
lien  on  all  moneys  and  funds  of  a  depositor  in  its  possession  for 
the  balance  of  the  general  account.^  Of  course,  so  long  as  the 
balance  is  in  favor  of  the  depositor,  the  lien  has  no  vitality  in 
it.  But  when  payment  upon  an  overdraft,  a  discount,  an  ac- 
ceptance, or  other  species  of  advance  or  loan  by  the  bank  to 
him  creates  an  indebtedness  on  his  part,  all  the  funds  which 
the  bank  has  to  his  credit  may  be  applied  upon  such  indebted- 
ness until  it  is  fully  discharged. 

The  funds  thus  applicable  have  been  said  to  be  not  alone  the 
general  deposit  of  the  customer,  but  any  business  paper,  as 
notes  or  bills,  belonging  to  him  and  which  he  has  intrusted  to 
the  bank  for  collection.    But  in  this  broad  form  the  statement  , 
is  hardly  correct. 

Upon  precisely  what  property  of  the  customer  in  the  pos- 
session of  the  bank  the  lien  will  attach  is  a  subject  upon 
which  there  have  been  but  few  decisions  in  America.  In 
England,  where  persons  possessed  of  an  independent  prop- 
erty are  wont  to  place  many  things  of  value  in  the  custody 
and  charge  of  their  bankers,  in  a  manner  not  so  much  prac- 
tised in  the  United  States,  the  decisions  have  been  numer- 
otis.     In  Bank  of  United  States  v.  Macalester  (mpra)  the 

1  Ford  V.  Thornton,  8  Leigh,  695 ;  State  Bank  v.  Armstrong,  4  Dev.  519 ; 
McDowell  V.  Bank  of  Wilmington,  1  Harring.  869;  Conunerdal  Bank  of  Alban/ 
V.  Hughes,  17  Wend.  94;  Dawson  v.  Real  Estate  Bank,  5  Pike,  283;  Bank  of 
United  States  v.  Macalester,  9  Barr,  475 ;  Beckwitfa  v.  Union  Bank,  4  Sandf.  60i; 
Marsh  t;.  Oneida  Bank,  84  Barb.  298 ;  Daris  v.  Bowsher,  6  Term,  488 ;  Joui^ 
dune  V.  Lefevre,  1  Esp.  K.  P.  66 ;  Bolton  v.  Puller,  1 B.  &  P.  689 ;  Giles  v.  Per- 
kins, 9  East,  12;  Scott  v.  Franklin,  15  East,  428 ;  Grant  on  Bankers  and  Bank- 
ing, 279,  citing  Brandao  v.  Bamett^  12  Q.  &  F.  787 ;  Jones  v.  Peppercome,  5 
Jur.  N.  S.  140 ;  28  L.  J.  Ch'7>  1^- 
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general  mlo  was  laid  down  that  funds  deposited  in  a  bank  for 
a  special  purpose,  known  to  the  bank,  cannot  be  withheld  from 
that  purpose,  to  the  end  that  they  may  be  set  off  by  the  bank 
against  a  debt  due  to  it  from  the  depositor.  Accordingly, 
certain  coupons  of  the  State  bonds,  issued  by  the  State  of  Illi- 
nois, having  been  made  payable  at  the  Bank  of  the  United 
States,  and  funds  to  precisely  the  amount  necessary  to  meet 
these  coupons  having  been  deposited  by  the  State  in  the  bank 
just  before  they  fell  due,  it  was  held  that  the  bank,  under- 
standing the  purpose  of  the  deposit,  could  not  refuse  to  apply 
the  money  to  the  payment  of  the  coupons  on  the  ground  of  a 
prior  undischarged  indebtedness  of  the  State  to  the  bank. 
The  same  general  rule  is  laid  down  by  Grant  in  his  English 
Treatise,  p.  273.  He  says  that  the  claim  of  a  general  lien  by 
liie  bank  would  be  inconsistent  with  its  special  undertaking. 
The  reasoning  in  the  above  case,  however,  and  that  in  Mr. 
Grant's  work,  both  tend  to  show,  though  it  is  not  directly 
stated,  that  if  the  deposit  were  so  made  that  the  bank  did  not, 
as  matter  of  fact,  know,  or  at  least  did  not  have  such  strong 
cause  that  it  could  not  reasonably  insist  that  it  did  not  know, 
that  the  deposit  was  intended  to  meet  the  special  purpose,  and 
that  it  could  not  therefore  be  subjected  to  the  lien,  then  the 
Ken  might  attach.  For  if  the  bank  had  not  such  knowledge, 
or  ample  means  of  obtaining  such  knowledge,  it  may  be  well 
urged,  that  with  an  unpaid  indebtedness  of  the  customer  to  the 
bank  already  subsisting,  it  would  refuse  to  have  further  deal- 
ings with  him,  if  they  were  to  be  of  such  a  qualified  and  un- 
usual nature. 

The  English  cases  seem  to  be  generally  soundly  decided, 
and  would  doubtless  be  regarded  as  sufficient  precedents  to 
lead  the  decisions  upon  similar  points  in  this  country.  We 
shall  therefore  select  such  of  them  as  are  likely  to  prove  of  in- 
terest. A  customer's  security,  specifically  stated  to  be  for 
the  amount  ^^  which  shall  or  may  be  found  due  on  the  balance 
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of  his  account/'  was  held  to  be  security  for  the  then  existing  bal- 
ance only,  and  not  to  be  applicable  upon  the  subsequent  floating 
balance.^  In  like  manner,  a  security  given  for  a  contemporane- 
ous advance  of  one  thousand  pounds  by  the  banker,  was  held 
not  to  be  applicable  against  an  indebtedness  of  five  hundred 
pounds,  afterwards  arising  upon  the  ordinary  running  account.^ 
It  seems,  too,  that  the  deposit  should  not  be  in  the  nature  of  a 
special  deposit.  Thus,  for  example,  a  chest  of  plate,  confided 
to  the  banker  for  safe  custody,  was  held  not  subject  to  the  lien.^ 
Neither  will  the  lien  attach  on  securities  left  with  the  banker 
by  mistake  or  casually ;  as  where  they  were  delivered  as  part 
of  an  application  for  a  loan,  for  which  they  were  expected  to 
serve  as  security,  but  which  he  refused  to  make> 

Neither  shall  the  banker  have  his  lien  upon  property  subject 
to  a  trust,  and  improperly  left  with  him,  or  pledged  to  him,  by 
the  trustee,  without  notice  of  the  trust ;  unless,  indeed,  the 
cestui  que  tru%t  shall  have  done  some  act  or  been  guilty  of 
some  negligence  such  as  to  deprive  him  of  his  counter  rights.^ 
But  if  the  trust  property  consist  of  bills  or  notes,  payable  to 
bearer,  or  other  property  transferable  by  delivery  merely,  and 
be  not  ear-marked  as  trust  property,  if  the  customer  deposit 
them  as  if  they  were  his  own,  and  the  banker  receives  them  in 
due  course,  bona  fide^  and  with  no  notice  of  the  trust,  he  shall 
hold  them  under  his  lien.^  Though  it  has  been  held,  that  if 
A.  delivers  promissory  notes  to  B.,  to  get  discounted  for  him, 
and  B.  takes  them  to  his  own  banker  for  that  purpose,  who  in- 
sists on  placing  them  to  the  credit  of  B.,  B.'s  account  then 

1  In  re  Medewe,  26  Beay.  688 ;  28  L.  J.  Ch'y,  891. 

a  Vanderzee  v.  WiUia,  8  Brown  C.  C.  21 ;  Zinck  v.  Walker,  2  W.  Bl.  1164. 

s  Grant  on  Bankers  and  Banking,  274,  citing  Ex  parU  Ejre;  1  Ph.  286; 
Brandao  v,  Bamett,  12  CI.  &  F.  809 ;  O'Connor  v.  M^joribanka,  4  Man.  &  G. 
486. 

<  Lucas  V,  Dorrein,  7  Taunt.  279. 

6  Grant  on  Bankers  and  Banking,  274,  et  seq.;  Manningford  v.  Toleman,  1 
Coll.  670 ;  Stackhouse  v.  Countess  of  Jersey,  80  L.  J.  Ch'y,  421. 

^  Grant  on  Banking,  280;  Bamett  t;.  Brandao,  6  M.  ft  G.  680,  also  late 
Mass.  c. 
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showing  a  balance  against  him,  equity  would  still  compel  the 
banker  to  account  to  A.^ 

The  bank  may  set  olOT  the  balance  of  the  depositor  against 
any  one  out  of  several  debts  owing  to  it  by  him,  at  its  own 
option,  at  least  in  cases  where  he  has  not  signified  his  express 
election  to  appropriate  it  to  meet  some  particular  claim.^ 
Whether  the  bank  might  not  be  considered  entitled  to  the 
same  privileges,  imless  in  extraordinary  circumstances,  even 
where  the  customer  sought  to  make  an  appropriation  injurious 
to  the  bank,  may  be  fairly  questioned.  It  has  never  been  de- 
cided. 

The  lien  of  the  bank  does  not  attach  until  some  indebtedness 
is  actually  in  existence.  Thus,  a  bank  holding  a  note  of  a  de- 
positor, has  no  right  of  set-off,  and  no  valid  lien  before  the 
note  matures ;  so  that  it  has  been  held,  that  if,  in  the  interval 
before  the  maturity,  the  depositor  makes  an  assignment  of  his 
funds,  without  the  knowledge  of  the  bank,  but  otherwise  legal, 
the  amount  of  his  balance  will  pass  to  the  assignee.^  This  is 
at  strict  law.  But  it  would  seem  that  in  equity  the  bank 
might  have  a  safeguard.  The  case  has  arisen  where  a  de- 
positor's note  had  been  discounted  by  the  bank;  before  its 
maturity  he  died ;  at  the  time  of  his  death  the  amount  of  his 
deposit  exceeded  the  amount  of  the  note ;  by  a  court  of  equity  it 
was  held,  upon  application  by  the  bank,  and  proof  of  danger 
of  the  insolvency  of  his  estate,  and  also  of  the  indorsers  on 
the  note,  that  equity  would  allow  the  bank  to  retain  enough  of 
the  deposit  to  meet  the  note ;  though,  it  was  said,  in  law  the 
debt  in  futuro  could  not  be  set  off  against  the  debt  in  prcesenti,^ 
The  sound  justice  of  this  is  obvious.    For  it  is  certain  that 

^  Grant  on  Banking,  280;  Lord  Bolingbroke's  Ca.  in  Joy  v,  Campbell,  1  Sch. 
&L.846. 

>  State  Bank  v,  Aimstrong,  4  Dey.  619. 

s  Giles  V.  Perkins,  9  East,  12.  (Per  Ld.  EUenborough.)  Beckwith,  v.  Union 
Bank,  4  Sandf.  604,  is  sometimes  cited  to  the  same  point;  but  it  is  not  a  Tery 
satisfkctoiy  aothoritj. 

«  8  Leigh,  696. 
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bankers  will  often  make  loans  and  discounts  to  a  good  cus- 
tomer, whose  balance,  though  constantly  shifting,  is  generally 
good,  with  the  fair  expectation  that,  in  the  ordinary  course  of 
dealing,  they  will  in  time  have  funds  enough  come  to  their 
hands  to  secure  them  against  loss.  If  the  debt  be  mature  at 
the  time  of  the  debtor's  death,  the  bank  has  the  right  of  set- 
ofiT  as  against  the  heirs,  executors,  and  administrators  of  the 
deceased,  whether  the  estate  be  solvent  or  insolvent,  precisely 
as  it  would  have  enjoyed  the  same  right  against  the  customer 
himself  in  his  lifetime.^ 

A  bank,  holding  a  note  of  a  depositor,  is  under  no  obligation 
to  appropriate  a  sum  sufficient  to  meet  it  from  his  funds  on 
deposit,  immediately  upon  its  maturity,  or  indeed  at  any  other 
particular  time;  they  may  let  the  account  run  on,  and  take  the 
chance  that  they  will  not  lose  in  the  end.  They  are,  however, 
at  liberty  at  any  time  after  maturity  to  make  such  appropria- 
tion, especially  if  the  depositor  seeks  to  withdraw  his  funds, 
or  so  much  of  them  as  not  to  leave  a  balance  equal  to  the 
amount  of  the  note.  Whether  or  not  they  could  charge  interest 
for  the  period  during  which  their  own  neglect  has  allowed  their 
debt  to  remain  uncollected  is  a  question  which  has  never  been 
passed  upon.  Probably  they  could  do  so.  For  ability  to  collect 
by  a  seizure  of  the  debtor's  funds  is  by  no  means  equivalent  to 
payment  or  discharge,  and  is  not  a  thing  which  they  are  under 
any  obligation  to  him  to  do.  In  the  case  cited  below,  the  note 
had  been  put  in  judgment,  without  any  previous  effort  by  the 
bank  to  pay  it  from  the  depositor's  balances,  and  it  was  held, 
that  the  judgment  might  still  be  set  off  by  the  bank.^  It  could 
be  held  to  lose  nothing  because  it  chose  to  waive  a  lien  and 
proceed  like  any  ordinary  creditor.  It  is  objectionable  as  a 
hardship  upon  the  debtor,  but  it  is  apparently  a  strict  legal 
right  of  a  bank  holding  a  depositor's  note,  and  sufficient  of  his 
funds  to  meet  it  at  or  after  maturity,  to  refrain  from  applying 

1  State  Bonk  v.  Armstrong,  4  Dev.  519. 
s  Manh  v.  Oneida  Bank,  84  Barb.  298. 


DEPOSITOBS  AND  CUSTOKEBS.  39 

these  fundfl  to  this  purpose,  and  to  put  the  note  in  suit.  Upon 
the  other  hand,  however,  there  is  certainly  the  possible  argu- 
ment, that  it  is  the  duty  of  a  bank  holding  a  note  of  its  depos- 
itor to  pay  it  from  his  funds  on  deposit  at  maturity.  And  it 
has  been  decisively  and  properly  held,  that  the  neglect  of  the 
bank  to  do  so  would  discharge  the  indorsers  and  sureties.^ 

The  lien  and  the  right  of  set-oflf  only  exist  where  the  indi- 
vidual, who  is  both  depositor  and  debtor,  stands  in  both  these 
characters  alike  in  precisely  the  same  relation  and  on  pre- 
cisely the  same  footing  towards  the  bank.  That  is  to  say,  for 
instance,  the  bank  can  claim  no  lien  on  the  deposit  of  a  part- 
ner, made  on  his  separate  account,  in  order  to  set  off  the  same 
against  a  debt  owing  them  from  the  firm ;  ^  and  this  not  even 
if  property  specifically  pledged  to  the  bank  by  the  partner  on 
his  separate  account,  afterwards  becomes  the  property  of  the 
firm.  Even  then,  if  the  firm  fails,  the  banker  can  hold  the 
property  thus  pledged  solely  as  security  for  any  separate  in- 
debtedness of  the  individual  partner.^  Neither  can  the  indi- 
vidual partner  and  the  firm  so  shift  their  respective  credits  and 
debits  as  to  set  them  off,  the  one  against  the  other,  when  the  bank 
itself  is  insolvent.^  In  like  manner,  the  joint  and  several  note 
of  A.  as  principal,  and  B.  and  C.  as  sureties,  cannot  be  paid 
out  of  the  individual  deposit  even  of  A.^  In  the  first  of  the 
three  cases  cited  in  this  paragraph,  the  facts  were  these :  The 
bankers  stopped  payment,  being  at  the  time  indebted  to  A., 
but  having  a  balance  due  to  the  firm  of  A.  and  B.  Before 
they  had  actually  committed  to  act  of  bankruptcy,  A.  assigned 
his  credit  to  the  firm,  and  notified  the  bankers.  But  it  was 
held  that  the  assignment  could  not  be  legally  made.    In  short, 


1  McDoweU  9.  Bank  of  Wilmingtoii  &  Brandjwuie,  1  Harring.  869 ;  Dawaon 
9.  Beal  Estate  Bank,  6  Pike,  283.^ 
s  Waits  V.  Christie,  11  Beay.'  646. 

*  Ex  parte  McEenna,  80  L.  J.,  Buok'cy,  20,  cited  in  Grant  on  Bankers  and 
Banking,  281. 

4  Watts  o.  Christie,  11  Beay.  646 ;  26  L.  J.  Ch'y,  711. 

*  Dawson  v.  Beal  Estate  Bank,  vbi  tup. 
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it  may  be  laid  down  as  a  general  mle,  based  upon  and  iUns- 
trated  by  many  of  the  cases  cited  and  commented  upon  in  this 
and  the  immediately  preceding  paragraphs,  that  if  a  customer 
has  any  duplex  relationship  with  his  banker,  the  line  of  dema^ 
cation  shall  be  carefully  preserved.    If  he  borrows  a  specific 
sum,  and  gives  specific  security  for  it,  all  transactions  relating 
thereto  shall  be  kept  accurately  distinct  from  the  transactions 
growing  out  of  his  ordinary  connection  with  the  bank,  as  a 
simple  depositor.^    If  he  deals  with  them  as  an  individual,  and 
also  as  a  member  of  a  firm,  his  dealings  in  these  respective 
characters  shall  not  be  in  any  manner  intermingled.    If  the 
customer  gives  a  bond  to  the  bank,  generally,  though  he  often 
has  general  deposits  equalling  or  exceeding  the  amount  of  such 
bond,  yet  the  bank  is  not  bound  to  apply  them  in  discharge 
thereof,  provided  there  be  satisfactory  evidence  that  the  bond 
was  intended  to  operate  as  a  continuing  security,  a  fact  which 
may  be  shown  or  inferred  sufficiently  upon  proof  of  the  con- 
duct and  language  of  the  parties  to  the  bond,  occurring  after 
its  execution.^ 

If  the  same  person  keeps  separate  accounts  at  the  same 
bank  in  distinct  characters,  the  one  being  his  individual  ac- 
count, and  the  other  being  kept  by  him  under  any  species  of 
trust,  if  the  bank  has  notice  of  the  nature  of  this  second  account, 
it  will  be  bound  to  keep  the  two  distinct,  even  in  spite  of  efforts 
on  the  part  of  the  trustee  himself  to  intermingle  them  or  to 
transfer  funds  from  the  trust  account  to  his  private  account. 
If  the  bank  permits  him  to  make  such  a  transfer,  it  will  be 
liable  to  reimburse  the  beneficiary  or  principal  who  has  Ijeen 
robbed  of  his  property ;  and  if  the  customer  has  drawn  out  the 
fund,  so  that  his  own  account  no  longer  furnishes  means  of 
remuneration  to  the  bank,  it  will  have  no  recourse  but  to  bear 
the  loss.^    The  decision  in  this  case  was  based  upon  the  ground 

1  Mosse  V.  Salt,  82  Bear.  269 ;  82  L.  J.  Ch'y,  756. 
a  Henniker  v.  VHgg,  4  Q.  B.  (Ad.  &  El.)  792. 
s  Bodenliam  v.  Hoakina,  18  Engl.  L.  &  Eq.  222. 


DEPOSITORS  AND  CUSTOBIEBS.  41 

that  the  bankers  had  cognizance  of  the  circumstances  which 
rendered  the  conduct  of  their  customer  fraudulent ;  and  so, 
though  not,  perhaps,  morally  culpable,  they  were  yet,  in  the 
view  of  the  law,  parties  to  the  fraud.  Where  the  circumstances 
fidl  to  support  a  knowledge  of  this  description,  actual  or  im- 
pUed  on  the  part  of  the  bank,  the  rule  of  this  cause  would  not 
reach. 

Where  the  bank  itself  stops  payment  and  becomes  insolvent, 
the  customer  may  avail  himself  in  set-off  against  his  indebted- 
ness to  the  bank  of  any  indebtedness  of  the  bank  to  himself, 
even  though  it  has  not  matured  at  the  time  of  the  insolvency.^ 

As  the  bank  has  thus  the  right  to  pay  itself  the  promissory 
note  of  the  depositor  out  of  his  deposit,  so,  on  the  other  hand, 
the  depositor  has  the  reciprocal  right  of  demanding  that  the 
bank  shall  do  so.  Where  a  banker,  holding  a  customer's  note, 
and  before  maturity  thereof,  made  an  assignment  of  all  his 
property  for  the  benefit  of  his  creditors,  including,  of  course, 
both  the  note  and  the  customer's  balance,  it  was  held  that  the 
customer  might  insist  upon  having  the  note  satisfied  out  of  the 
deposit  standing  to  his  credit.^ 

To  whom  Depo9iU  must  he  Paid. 

We  have  said  that  so  soon  as  the  bank  has  received  the 
money  of  the  depositor,  the  debt  of  the  bank  to  him  at  once 
and  simultaneously  springs  into  complete  and  perfect  exist- 
ence. But  it  is  essential  that  the  depositor  should  deliver  his 
money  to  the  proper  ofiicer  of  the  bank  to  receive  it ;  otherwise 
the  bank  will  not  be  liable  for  it,  if  it  should  be  lost  or  embez- 
zled, or  should  become  worthless  during  the  course  of  its  tran- 
sit into  the  hands  of  such  proper  officer.  Ordinarily  banks  in 
the  United  States  have  a  ^^  receiving  teller,"  so-called,  whose 

m 

special  function  it  is  to  receive  funds  for  deposit.  If  there  is 
such  an  officer,  a  depositor,  who  makes  his  payment  into  the 

1  BrujB  V.  Beceiyer,  9  Cow.  418,  n. 
<  McCagg  17.  V^oodman,  28  Bl.  84. 
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hands  of  any  other  officer,  simply  makes  that  recipient  his  own 
agent  on  this  occasion  for  the  purpose  of  transferring  the  fiinds 
to  the  bank,  or  to  the  receiving  teller.  If  the  officer  fulfils  his 
agency,  and  the  funds,  undiminished  in  amount,  come  into  the 
possession  of  the  bank,  or  reach  the  hands  of  the  receiving 
teller,  then  the  debt  of  the  bank  accrues.  Otherwise  the  de- 
posit is  not  completed,  and  the  bank  is  not  liable,  although  the 
fault  be  wholly  that  of  its  officer  to  whom  the  payment'  was 
originally  made.  The  corporation  has  not  delegated  to  him 
that  duty,  and  is  not  responsible  for  his  performance  of  it. 
Very  often  the  receiving  o^cer  has  his  peculiar  and  customary 
stand  at  the  bank-counter,  made  known  to  the  public  by  a  sign 
bearing  the  words,  "Receiving  Teller."  In  such  case,  it 
would  seem  that  the  payment  should  be  made  to  him  at  this 
stand.  Certainly  it  must  be  made  to  him  within  the  banking- 
rooms.  Otherwise,  until  he  has  brought  the  money  into  the 
banking-rooms,  its  safety  is  still  at  the  risk  of  the  payer. 
Neither  will  it  suffice  for  a  depositor,  seeking  to  evade  the  con- 
sequences  of  these  rules  of  law,  to  show  isolated  cases.  Soli- 
tary instances  of  payments  of  funds  to  another  officer  than  the 
receiving  teller,  are  impotent  to  alter  established  principles. 
So  long  as  such  an  office  exists,  and  the  incumbent  continues 
duly  to  exercise  his  functions,  the  money  for  deposit  ought  in 
some  manner  to  reach  his  hands,  and  proof  of  its  occasionally 
coming  to  its  destination  through  the  hands  of  other  agents  of 
the  institution  is  not  enough  to  show  that  such  a  coarse  is 
good  and  sufficient,  when  it  fails  to  effect  this  disposition  of 
the  money .^ 

For  what  Description  of  FutuU  Depositor  is  entitled  to  Draw. 

The  depositor,  having  once  brought  his  funds  securely  into 
the  hands  of  the  proper  officer,  and  having  duly  received  Lis 
credit  for  the  amount  in  dollars  and  cents,  has  thereafter  a 

1  Manhattan  Co.  v,  Lydig,  4  Johns.  877 ;  Thatcher  v.  Bank  of  State  of  New 
York,  6  Sandf:  121. 
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perfect  claim  on  the  bank  for  this  amount,  in  money.  When 
a  deposit  was  made  in  good  faith  of  the  bills  of  a  bank,  sup- 
posed at  the  time  by  both  parties  to  be  solvent,  but  which  had 
in  fact  already  stopped  payment,  and  the  amount  was  in  ordi- 
nary course  passed  to  the  credit  of  the  depositor  as  so  much 
money,  so  many  dollars,  the  bank  was  held  to  repay  the 
amount  in  good  money ;  although  it  was  shown  as  a  fact  that 
the  bills  had  been  kept  by  themselves  and  not  mingled  with 
the  general  funds  of  the  bank,  and  that  they  still  continued 
so  when  the  insolvency  of  the  issuing  bank  was  discovered, 
when  the  receiving  bank  promptly  sought  to  undo  the  credit. 
Precisely  the  same  rule  applies  where  the  bank  undertakes  to 
make  a  collection  for  its  customer,  and  passes  the  amount  to 
his  credit.  In  neither  case  is  there  any  bailment  of  the  spe- 
cific funds  or  money  received  by  the  bank ;  but  at  once  upon 
the  giving  credit  in  ordinary  form  the  simple  indebtedness  ao- 
crues  which,  like  any  other  indebtedness,  can  only  be  discharged 
in  funds  which  the  law  makes  a  legal  tender.  This  has  been 
repeatedly  held  in  the  Western  States  where  bank-bills  of  the 
so-called  ^^ wild-cat  banks"  were  deposited,  and  credit  given 
for  the  nominal  value  in  dollars  and  cents.  Frequently,  the 
depreciation  of  these  bills  had  begun  at  the  time  of  deposit ; 
often  they  sunk  almost  immediately  afterwards  through  every 
stage  of  depreciation  to  utter  worthlessness.  But  the  courts 
uniformly  held  that  the  credit  given  for  so  much  money  could 
only  be  discharged  by  so  much  ^^  money  "  and  that  bills  similar 
to  those  received,  or  even  the  identical  ones  could  not  be 
forced  upon  the  customer  in  payment.^  The  right  *of  the  de- 
positor is  not,  however,  necessarily  to  the  gold  or  silver  coin  of 
the  country ;  but  only  to  such  money  as  is  by  the  law  of  the 

1  Corbit  V,  Bank  of  Smyrna,  2  Earring.  286 ;  Marine  Bank  of  Chicago  v. 
Chandler,  27  Bl.  625;  Marine  Bank  of  Chicago  v.  Bimey,  28id.  90;  Marine 
Bank  of  Chicago  v.  Rushmore,  id.  468 ;  Marine  Bank  of  Cliicago  v.  Ogden, 
29  id.  248;  Chicago  Mar.  &  Fire  Ins.  Co.  v.  Carpenter,  28  id.  860;  Fort  v. 
Bank  of  Cape  Fear,  1  Phillips,  N.  C.  417.  See  also  the  pages  on  the  "  Faj- 
ment  of  Checks." 
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land  legal  tender  at  the  time.  Hence  it  has  been  held  that  a 
deposit  made  in  1860  in  gold  could,  after  the  passage  of  the 
Legal  Tender  Act  so  called,  be  paid  off  in  the  Treasury  notes 
of  the  United  States  to  the  same  nominal  amount,  without  re- 
gard to  their  excessive  depreciation  in  fact.^  Of  course  any 
local  custom  to  make  and  receive  payments  in  other  than  the 
legal  money,  cannot,  in  the  absence  of  an  express  agreement 
between  the  parties,  affect  the  rule  of  law ;  and  evidence  of 
such  a  custom  is  impertinent.^ 

DepoiiU  in  Forged  BilU  or  Base  Coin. 

If  the  deposit  be  made  in  forged  paper  ;or  in  base  coin, 
although  the  nominal  amount  be  duly  passed  to  the  depositor's 
credit,  yet  no  indebtedness  shall  accrue ;  for  a  deposit  made 
in  such  material  is  not  a  payment,  and  can  in  nowise  affect  the 
relationship  previously  existing  between  the  parties.  It  goes 
absolutely  for  nothing;  and  as  it  is  a  familiar  rule  that  the 
transfer  of  such  worthless  stuff  could  not  discharge  a  debt,  so 
on  the  other  hand  it  is  equally  clear  that  it  cannot  create  one.' 
In  like  manner  it  would  seem  that  the  bank  would  be  entitled 
to  defend  in  a  suit  by  the  depositor  by  showing  misrepresenta- 
tion, concealment,  or  other  species  of  fraud  on  his  part. 

Where  the  payment  into  the  bank  is  made  in  its  own  bills,  or 
in  bills  purporting  to  be  its  own,  if  the  bank  receives  them  and 
gives  credit  for  them,  it  cannot,  after  the  lapse  of  several  days, 
repudiate  them  and  annul  the  credit,  on  the  ground  that  the 
bills  were  forged  or  fraudulently  altered.  This  rule  is  based 
on  principles  of  a  sound  public  policy.  A  banker  is  held  to 
know  his  customer's  handwriting ;  the  acceptor  of  a  bill  of  ex- 
change is  held  to  know  the  drawer's  handwriting.   Vastly  more 

1  Carpenter  v,  Northfield  Bank,  89  Vt.  46. 

3  See  caaes  from  BlinoU  Reports,  abore  cited. 

•  Bank  of  United  States  i;.  Bank  of  Georgia,  10  Wheat.  842;  Corbit  ©. 
Bank  of  SmTma,  2  Earring.  285 ;  Qloacester  Bank  v,  Salem  Bank,  17  Mass. 
88  ;  Jones  v.  Ryde,  5  Taunt.  488;  1  Com.  Law,  166;  Markle  v.  Hatfield,  2 
Johns.  456;  Toimg  v,  Adams,  6  Mass.  182;  Willson  v.  Force,  6  Johns.  110. 
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strong  are  the  reasons  for  holding  a  bank  to  know  its  own  bills. 
It  is  allowed  to  reap  all  the  great  advantage  arising  from  the 
priTilege  of  circulating  them  among  the  public  as  money.  It 
has  the  opportunity,  which  banks  are  well  known  customarily 
to  exercise,  of  putting  private  marks  upon  them  to  prevent 
deception  when  they  are  returned  in  payments  or  for  redemp- 
tion. Evidence  to  show  that  from  data  apparent  on  the  face 
of  the  bills  themselves  the  bank  officers  could  at  once  have 
detected  the  fraudulent  alteration  of  them  was  admitted  in  the 
case  of  the  Bank  of  the  United  States  v.  Bank  of  Georgia,  above 
cited.  If  then  the  bank  has  once  fairly  received  and  accepted 
the  bills  as  its  own  and  has  given  credit  for  them,  it  shall  be 
taken  as  an  adoption  of  them,  and  after  the  lapse  of  a  very  short 
time,  at  least,  the  bank  cannot  be  heard^to  aver  that  they  were 
either  forged  or  false  in  any  particular.  Even  that  the  bank  has 
any  time  at  all  after  the  recei  pt  of  the  bills  and  the  giving  of  credit 
to  repudiate  them,  is  only  an  inference  from  the  language  used  in 
the  cited  case  of  the  Gloucester  Bank  v.  Salem  Bank.  From  this 
it  seems,  and  it  is  certainly  a  reasonable  rule,  that  if  the  bills 
were  paid  in  and  credit  was  given  at  once  in  the  hurry  of  busi- 
ness hours,  and  that  if  on  the  first  possible  opportunity  after- 
wards on  the  same  day  the  bank  officers  should  examine  the 
bills,  find  them  forged  or  false,  and  at  once  notify  the  depositor, 
the  repudiation  would  be  in  time  to  save  the  bank,  at  least  un- 
less the  depositor  had  sufiisred  substantial  iojury  by  reason  of 
the  delay.  The  bank  should  have  a  reasonable  time  to  examine 
the  bills ;  and  though  this  limit  of  reasonable  time  should  be 
construed  with  great  strictness  and  so  as  to  hold  the  bank  to 
great  promptitude,  still  it  could  hardly  be  said  that  the  receiv- 
ing officer  should  pause  in  the  midst  of  business  hours  to 
examine  the  marks  of  identification  on  each  one  of  a  large 
number  of  bills.  It  has  been  well  said  that  in  such  cases  the 
bank  must  be  allowed  to  put  some,  at  least  temporary,  con- 
fidence in  its  customers.  In  the  case  named,  bills  purporting 
to  be  of  the  Gloucester  Bank,  were  handed  to  its  cashier  in  his 
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absence  from  the  bank.  In  return  he  gare  a  caahier^B  check 
for  the  amount.  The  court  said  that  if  they  had  been  examined 
promptly  upon  their  coming  into  the  bank  and  at  once  rejected, 
this  would  have  been  in  time  to  save  the  bank,  which  could  not 
be  considered  to  have  actually  taken  its  notes  in  payment  until 
it  had  had  time  to  examine  and  count  them ;  but  since  it  had 
put  them  away  for  several  days  before  making  such  examina- 
tion it  must  be  held  to  have  adopted  them.  In  both  these  cases 
it  was  not  questioned  but  that  the  party  paying  in  the  false 
bills  did  BO  in  good  faith.  If  he  were  guilty  of  any  species  of 
fraud,  of  course  the  bank  would  be  relieved  thereby,  as  towards 
him,  from  the  ordinary  consequences  of  its  laches. 

The  relation  of  the  depositor  to  the  bank  being  that  of  a 
simple  creditor,  if  the  bank  goes  into  insolvency  the  depositor 
has  no  right  to  any  preference;  but  shall  come  in  like  any 
other  ordinary  creditor.^ 

It  has  been  said  that  "on  all  proper  occasums^*  a  depositor 
has  a  right  to  inspect  the  books  of  the  bank,  and  that  for  this 
purpose  the  officers  having  charge  of  the  books  ^  are  agents  of 
both  parties.  What  would  be  regarded  as  "  proper  occasions" 
was  not  intimated ;  and  certainly  such  a  request,  made  without 
notice  by  the  depositor  or  invitation  by  the  bank,  would  prob- 
ably be  regarded  by  the  bank  officers  as  an  im warrantable  inters 
meddling.  The  depositor  not  being  in  anywise  responsible  for 
the  conduct  of  the  affairs  of  the  bank,  not  being  a  stockholder 
therein,  or  not  applying  to  examine  in  that  character,  might 
reasonably  be  refused  an  inspection  of  all  its  private  affairs. 
It  must  be  supposed  that  the  right  to  examine,  if  fully  con- 
sidered and  passed  upon,  would  be  confined  to  such  portions  of 
the  books  as  related  to  the  accounts  and  dealings  of  the  bank 
with  the  individual  applicant ;  also  that  the  "  proper  occasions  " 
would  be  very  narrowly  defined.  If  the  depositor  has  reason 
to  think  that  there  is  an  eiTor  in  his  account,  as  shown  on  the 

1  In  re  Franklin  Bank,  1  Paige,  249. 

3  Union  Bank  v.  Enapp,  8  Pick.  96 ;  Watson  v.  Phosniz  Bank,  8  Met  217 
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bank  book,  he  may  reasonably  demand  an  inspection  at  the 
first  convenient  hour ;  but  the  reason  of  the  privilege,  and 
doubtless  the  privilege  accordingly,  should  be  confined  to  such 
an  examination  only  as  would  sufiSce  to  prove  or  refute  the 
suspicion  of  error,  and  could  not  extend  to  the  accounts  of  other 
customers  or  to  the  general  business  of  the  institution.  It  might 
be  highly  injurious  to  the  welfare  of  the  corporation  and  to  the 
interests  of  all  concerned  to  have  its  condition  and  afiairs  sub- 
ject to  inspection,  and  therefore  to  publication  and  gossip. 
Indeed  the  bank  might  be  committing  a  positive  wrong,  for 
which  it  might  be  held  to  answer  in  damages,  if  it  should  allow 
one  person  to  examine  the  accounts  of  others.  For  it  has  been 
laid  down  that  a  banker  has  no  right  to  reveal  the  balance  of  a 
customer.^  Whether  or  not  this  last-mentioned  principle  is 
sound,  may,  however,  be  regarded  as  still  unsettled.  In  the 
case  cited  the  question  whether  or  not  the  relation  between 
banker  and  customer  created  this  duty  of  secrecy  on  the  part 
of  the  former  concerning  the  balance  of  the  latter,  appears,  for 
some  unaccountable  cause,  to  have  been  left  to  the  decision  of 
Ihe  jury.  They  found  that  the  relationship  did  create  such  a 
duty,  and  the  court  allowed  their  fiinding  to  remain  undisturbed. 
Since  then,  in  an  American  case,^  it  was  questioned,  but  not 
decided,  whether  any  such  obligation  upon  the  banker  really 
enured  at  law.  It  is  not  unlikely  that  the  English  precedent 
would  be  overruled  if  the  question  should  come  up  for  decision 
in  our  courts.  But  it  is  unquestionable  that  a  banker  sum- 
moned as  a  witness — a  fortiori  summoned  as  garnishee — must 
answer  to  the  balance  of  his  customer  at  any  given  date.  The 
fact  or  knowledge  cannot  be  regarded  as  a  ^^  confidential  com- 
munication." ^ 

1  Foster  v.  Bank  of  London,  8  Fost.  &  F.  214. 
«  Hardy  v.  Vearoy,  Law  Rep.  8  Ex.  107. 
9  Lojd  V.  Freshfleld,  2  Car.  &  P.  825. 
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Bank-booksj  or  P<U94mk9. 

The  custom  is  probably  universal  in  this  country  for  every 
depositor  with  a  bank  to  have  his  bank-book,  so  called.  In 
England  the  same  thing  is  called  a  "  passage-book  "  or  ''  pass- 
book." It  is  hardly  necessary  to  describe  any  thing  so  familiarly 
known.  Instead  of  this  book,  private  bankers  more  usually 
give  simple  receipts ;  or  without  even  this,  only  render  to  their 
customers,  from  time  to  time,  balanced  accounts. 

Ordinarily  whenever  a  deposit  is  made,  the  bank-book  is  pre- 
sented at  the  bank  counter  for  the  purpose  of  having  the 
amount  and  date  of  tlie  deposit  contemporaneously  entered 
therein  by  the  bank  clerk  or  teller.  At  intervals,  also,  it  is  sent 
into  the  bank  to  be  balanced  by  the  proper  officer ;  after  which 
it  is  returned  to  the  depositor,  customarily  accompanied  by  all 
his  checks  which  have  been  paid  by  the  bank  since  the  date  of 
the  next  preceding  balancing.  It  will  be  seen  that  the  chief 
value  of  the  book  is  that  the  depositor  may  have  a  species  of 
check  upon  the  bank,  and  may  use  it  as  evidence  upon  the 
occurrence  of  any  dispute  and  lawsuit.  The  entries  in  the 
bank-book,  made  by  the  proper  officer,  bind  the  bank  as  admis- 
sions. Especially  the  balancing  of  the  book  is  conclusive  upon 
the  bank  in  the  same  manner  as  an  account  stated.  But  the 
entry  of  credit  for  a  deposit  is  held  to  be  an  original  entry  only 
on  the  supposition  that,  as  in  the  ordinary  course  of  business 
above  described,  the  book  accompanied  the  deposit  and  the  entry 
was  made  by  the  teller  simultaneously  with  the  receipt  of  the 
money  and  as  part  of  the  same  transaction.  For  if  the  book 
was  sent  to  be  written  up  afterwards  from  the  books  or  mem- 
orandum in  possession  of  the  bank,  the  entries  are  not  original, 
and  may  be  examined  into.^  But  the  entry  of  the  credit  is  after 
all  only  a  receipt.  It  binds  the  bank  as  much  as  a  formal 
receipt.^    But  apparently  it  binds  it  no  more ;  and  as  such  a 

1  Manhattan  Co.  v,  Ljdig,  4  Johns.  877. 
1  Union  Bank  o.  Knapp,  8  Pick.  96. 
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receipt  is  open  to  explanation  by  evidence  cUiundej  it  would 
seem  that  the  entry  in  the  bank-book  should  stand  on  the  same 
footing ;  save  that  perhaps,  from  the  course  and  nature  of  the 
business,  a  somewhat  greater  promptitude  in  discovering  the 
error  might  be  required,  than  that  which  would  suffice  in  the  case 
of  au  ordinary  receipt  erroneously  passed  between  two  indi- 
viduals. 

But  the  most  difficult  questions  arise  in  considering  to  what 
extent  the  bank-book  can  be  regarded  as  binding  upon  the 
depositor.  In  the  simple  case  of  an  erroneous  entry  by  the 
receiving  teller,  of  course  the  customer  may  insist  upon  correc- 
tiou.  Even'where  he  himself  accompanied  his  deposit  with  the 
ordinary  memorandum  stating  what  sums  he  was  depositing, 
and  the  receiving  teller's  entry  corresponds  with  this  memoran- 
dum, he  is  allowed  to  show  that  both  his  memorandum  and  the 
entry  were  wrong  and  gave  him  credit  for  too  small  a  sum. 
For  the  bank  is  in  fact  liable  for  precisely  the  amount  of  money 
it  receives.  It  is  the  fact  of  receiving  which  by  itself  creates 
and  perfects  the  debt,  and  which  alone  need  be  shown.  The 
receipt  therefore  is  open  to  correction  in  favor  of  the  payer,  if 
it  be  erroneous.  Tlie  actual  fact  of  the  real  deposit  is  alone 
absolutely  conclusive.  This  rule  of  law  is  rigid,  and  can  only 
be  dispensed  with  by  the  express  agreement  of  the  parties.  It 
cannot  be  infringed  or  modified  by  reason  of  any  orders  or  by- 
laws of  the  bank.^  When  however  the  book  has  been  balanced 
by  the  bank  officer,  has  been  returned  to  the  depositor  together 
with  his  checks,  and  he  has  retained  it  for  any  length  of  time 
without  objecting  to  it,  the  matter  becomes  less  clear,  and  the 
decisions  are  not  wholly  harmonious.  The  object  which  the 
bank  has  in  view  clearly  is  to  put  the  depositor  in  the  way 
promptly  to  discover  and  demand  correction  of  any  mistake 
existing  in  its  account  with  him.  Accordingly  it  has  been  held 
in  England  that  the  silence  of  the  customer  for  a  reasonable 
time  after  receiving  back  his  books  and  checks  would  be  deemed 

1  Meclumics'  &  Farmers'  Bank  v.  Smith,  19  Johns.  116. 
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an  admiBsion  on  his  part  of  the  correctness  of  the  balance.^ 
It  is  not  that  his  right  to  have  the  book  amended  to  agree  with 
the  fact  lias  been  modified ;  but  that  he  has  lost  that  right 
altogether  by  reason  of  his  own  laches  in  failing  to  demand  the 
amendment  earlier.    In  Union  Bank  v,  Knapp,  mpraj  the  bank- 
book was  said  to  be  a  transcript  of  the  books  of  the  bank,  and 
so,  'if  not  objected  to,  to  operate  as  a  mutual  acknowledgment 
of  the  parties  as  to  their  money  dealings.    But  the  construction 
which  this  remark  ought  to  receive  from  the  circumstances  of 
the  case,  and  the  course  of  reasoning  adopted  by  the  court,  both 
go  to  show  that  the  judges  did  not  mean  to  adopt  the  English 
rule.    The  case  really  arose  and  was  decided  under  the  Statute 
of  Limitations.    They  say  that  the  balance  struck  goes  into 
the  new  account  as  a  single  item,  and  as  such  is  taken  out  of  the 
statute ;  but  that  it  is  taken  out  as  a  solid  amount ;  that  the 
several  items  going  to  make  it  up  are  not  taken  out  of  the  stat- 
ute and  cannot  be  inquired  into.    Since  the  court  thus  take  Uie 
pains  to  say  that  the  items  shall  not  be  looked  into  after  six 
years  from  the  date  of  the  balancing,  which  must  then  be  re- 
garded as  conclusive,  it  must  be  inferred  that  they  do  not  mean 
to  regard  the  book  or  the  balancing  as  a  conclusive  '^  mutual 
acknowledgment "  of  the  items  at  times  prior  to  the  lapse  of 
that  period.    In  Watson  v.  Phoenix  Bank,  «tepra,  the  depositor's 
bank-book  was  said  to  be  no  better  evidence  tlian  the  books  of 
the  bank.    That  is  to  say,  it  is  a  mere  account  drawn  up  by 
bank  officers  and  not  reinforced  by  a  presumption  of  correct- 
ness, growing  out  of  its  possession  by  the  depositor.    The  best 
rule,  as  it  is  the  most  just,  seems  to  be  the  one  laid  down  in  the 
New  York  cases.    In  Weisser  v.  Denison,^  the  ruling  was  sub- 
stantially that  if  the  depositor  had  not  examined  and  objected 
to  the  account  stated  in  his  book  within  a  reasonable  time  after 
it  had  been  balanced  and  returned  to  him  with  the  checks,  his 
silence  could  at  most  only  be  prima  facie  evidence  against  him, 
and  would  throw  the  burden  of  proof  upon  him,  instead  of  leav- 

i  DeTajnes  v.  Noble,  1  Meriy.  611.  *  6  Seld.  68. 
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ing  it,  where  it  would  otherwise  rest,  with  the  bank,  to  prove 
its  payments.  So  the  depositor  was  allowed  to  show  that  cer- 
tain checks  charged  against  him  in  the  account  were  forgeries, 
though  a  considerable  time  had  elapsed  since  he  received  back 
his  book.  Johnson,  J.,  said  that  in  contemplation  of  law  the 
book  was  balanced  and  the  checks  returned  to  him  for  his  pro- 
tection, not  for  that  of  the  bank.  This,  perhaps,  is  not  wholly 
correct.  Doubtless  the  bank  has  its  own  proteption  from  pre- 
cisely these  tardy  disputes  partially  in  view,  as  it  may  reason- 
ably expect  that  any  ordinarily  careful  man  will  not  long  delay 
to  see  that  tiie  balance  is  correct.  The  language  used  by  one 
of  the  judges  intimates  that  if  in  the  interval  the  bank  had  suf- 
fered any  injury  which  it  might  have  escaped  or  avoided  had  it 
received  correction  in  due  season  from  its  depositor,  then  the 
rights  of  the  parties  might  be  affected  by  this  fact  also.  In 
Manhattan  Go.  v.  Lydig,  supra,  it  was  said  that  though  the 
depositor  should  not  be  allowed  to  open  the  whole  account,  yet 
after  the  lapse  of  a  moderate  time  without  objection  by  him,  he 
might  be  allowed  to  falsify  certain  particular  items.  Whether 
this  right  ought  to  be  allowed  to  exist  for  so  long  a  time  as  the 
six  years  of  the  Statute  of  Limitations  may  well  be  questioned. 
Probably  such  time  as  the  courts  should  consider  reasonable, 
upon  consideration  of  the  nature,  course,  and  amount  of  the 
dealings  between  the  parties,  would  be  held  conclusive  against 
the  depositor.  For  after  he  has  passed  many  successive  bal- 
ancings, for  many  months  or  years,  having  meantime  had 
multitudinous  transactions  with  the  bank,  it  might  fairly  be 
deemed  an  unreasonable  hardship  if  he  could  still  be  allowed 
to  go  back  and  litigate  to  correct  an  error  which  he  has  so  long 
had  the  means  of  correcting,  and  which  the  bank  might  justly 
presume  that  any  ordinarily  careful  person  could  not  fail  to 
have  corrected  long  since. 
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Evidence  as  between  Bank  and  Depositor* 

The  books  of  the  bank  are  admissible  evidence  in  its  behalf, 
as  against  a  depositor,  or  one  who  has  been  a  depositor.  But 
when  offered  by  the  bank,  the  entries  must  be  proved  by  the 
evidence  of  the  clerk  who  made  them,  or  if  he  be  dead  or  inac- 
cessible, then  by  proof  of  his  handwriting.^  So  too  the  cashier 
of  the  bank  is  competent  to  prove  the  amount  of  a  deposit  in 
favor  of  the  bank ;  certainly,  if  he  bank  releasee^  him  from  any 
possible  liability  he  may  be  under  to  it  for  any  mistake  or  mis- 
conduct of  his  own  in  the  matter ;  and  perhaps  so,  even  if  the 
bank  does  not  thus  release  him.^ 

It  has  been  held  in  England  that  the  name  in  the  bank-book 
is  not  conclusive  as  to  the  person  with  whom  the  bank  con- 
tracted. If  money  be  deposited  by  A.  in  his  own  name,  B.  may 
recover  from  the  bank  by  showing  that  the  deposit  was  in  fact 
made  upon  his  account,  that  he  was  the  principal  and  the  real 
lender.  But  his  evidence  to  this  effect  must  be  very  clear  and 
explicit.* 

A  certificate  of  deposit,  or  the  written  acknowledgment  of  the 
bank,  that  it  has  received  from  a  certain  person  a  certain  sum 
on  deposit,  is  an  instrument  occasionally  issued.  Chiefly  it  is 
given  to  persons,  not  regular  customers  of  the  bank  and  not 
designing  to  become  such,  but  who  have  for  some  reason,  and 
on  some  isolated  occasion,  desired  to  leave  a  sum  of  money  in 
the  custody  of  the  bank.  Sometimes,  though  more  rarely,  a 
regular  customer,  having  some  special  object  to  subserve,  may 
desire  such  a  certificate.  In  form  they  are  substantially  simple 
receipts  of  the  bank  for  so  many  dollars,  and  so  are  only  evi- 
dence of  an  indebtedness  like  the  bank-book.  But  the  pmctical 
ease  with  which  the  holder  of  such  a  receipt  can  transfer  it  for 
value  received,  or  pledge  it  as  security,  has  led  to  considerable 

1  Union  Bank  v.  Knapp,  ubi  supra;  Wataon  v,  Fhoeniz  Bank,  Mtupra;  John- 
son o.  Farmers'  Bank,  1  Earring.  117. 
3  Johnson  v.  Fanners'  Bank,  vhi  supra. 
s  Sims  V.  Bond,  6  Bam.  &  Ad.  889. 
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litigation  upon  such  instruments.  They  have  been  held  to  be 
in  fact  equivalent  to  promissory  notes.  Usually  they  embody 
an  express  promise,  in  terms,  to  pay,  but  even  if  they  do  not, 
ihey  are  yet  the  bank's  acknowledgment  of  its  indebtedness, 
and  so  are  of  the  same  effect  as  if  they  expressly  promised 
payment.  Substantially  therefore  they  resemble  promissory 
notes,  and  the  courts  have  always  inclined  to  regard  them  as 
such,  especially  when  they  are  made  payable  otherwise  than 
immediately  and  upon  demand.  If  they  are  payable  at  a  future 
day  certain  they  are  simply  promissory  notes,  neither  more  nor 
less.  If  a  bank  cannot  issue  its  negotiable  promissory  note, 
neither  can  it  issue  a  negotiable  certificate  of  deposit  of  this 
description.  If  the  note  would  be  void,  so  likewise  is  the  cer- 
tificate. If  however  the  bank  is  empowered  to  issue  promissory 
notes,  subject  only  to  the  restriction  that  it  shall  issue  none 
which  are  designed  to  pass  into  circulation  as  currency,  but 
only  such  as  become  necessary  in  the  ordinary  course  and  con- 
duct of  its  affairs  and  are  strictly  business  paper,  tlien  it  may 
issue  certificates  of  deposit,  whether  payable  on  demand  or 
otherwise,  subject  only  to  the  same  restriction.  By  reason  of 
the  ease  with  which  such  instruments  may  be  used  for  circula- 
tion, the  courts  have  often  been  rigid  in  scrutinizing  them  and 
applying  the  strict  letter  of  the  law  to  them ;  but  they  have 
never,  that  we  have  found,  substantially  modified  or  departed 
from  the  general  principles  above  laid  down.^  The  present 
sound  principles  of  banking  established  throughout  the  country 
leave  little  interest  attaching  to  this  subject,  the  chief  difficul- 
ties in  which  grow  out  of  the  evasions  and  subterfuges  attendant 
upon  ^^  wild-cat "  banking. 

^  CnrtiB  V.  Leayitt,  15  N.  Y.  19 ;  LeaTitt  v.  Palmer,  8  Comst.  19 ;  Barnes  v. 
Ontario  Bank,  19  N.  T.  162;  Bank  of  Orleans  v.  MerriU,  2  HiU,  295;  Southern 
Loan  Co.  v.  Morris,  2  Barr.  175;  Craig  v.  State  of  Missouri,  4  Pet.  483 ;  Miller 
V.  Ansten,  18  How.  218;  Kilgore  v,  Bulkley,  14  Conn.  862 ;  Laughlin  v.  Marshall, 
19  ni.  890 ;  Bank  of  Pennsylrania  v,  Famsworth,  18  id.  568 ;  Lindsey  v.  McClelland, 
18  Wis.  481;  White  v.  Franklin  Bank,  22  Pick.  181;  Bank  of  ChilUcothe  v. 
Dodge,  8  Barb.  288;  Bank  Commissioners  v.  St  Lawrence  Bank,  8  Sold.  518. 
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A  certificate  of  deposit  may  or  may  not  be  made  negotiable. 
It  may  be  made  payable  to  A.  B.,  when  it  is  not  negotiable.  It 
may  be  made  payable  to  A.  B.  or  order,  when  it  is  negotiable 
by  indorsement.  It  may  be  made  payable  to  A.  B.  or  bearer, 
when  it  is  negotiable  by  simple  delivery.  If  it  be  expressed  as 
payable  "in  currency"  or  "in  current  funds"  or  the  like 
phraseology,  it  is  not  negotiable  because  it  is  not  made  payable 
in  money,  but  in  that  which  at  the  time  of  payment  may  or 
may  not  be  money.  A  tender  in  any  of  the  circulating  notes 
of  the  banks  of  the  State  would  seem  sufficient  to  satisfy  the 
requirements  of  an  instrument  so  worded ;  and  courts  will  not 
consider  current  funds  to  be  necessarily  either  money  or  equiva- 
lent to  money  .^ 

Where  the  certificate,  as  is  not  unfrequently  the  case,  states 
that  the  amount  is  payable  "  on  the  return  of  this  certificate," 
or  on  its  presentment,  or  other  such  phrase,  this  language  does 
not  alter  the  legal  efiect  of  the  instrument.  As  a  promissory 
note,  naming  no  place  of  payment,  —  for  a  heading  with  the 
name  of  the  bank  is  not  such  a  naming,  —  the  maker,  the  bank, 
is  bound  to  find  it  out  and  ofier  to  pay  it;  and  not  till  then 
can  a  return  of  it  be  claimed.  Neither  is  the  holder  generally 
deemed  to  be  under  any  obligation  to  present  it  for  payment 
before  suit  upon  it.^  Though  where  a  certificate  was  given  to 
A.,  "  payable  to  order  of  himself  on  presentation  of  this  certifi- 
cate properly  indorsed,"  the  court  regarded  this  as  so  far  like 
an  ordinary  deposit  that  A.  could  not  sue  the  bank  upon  it 
without  a  previous  demand.' 

Ordinarily,  the  signature  of  the  cashier  to  the  certificate  is 
sufficient.  Though  it  is  a  contract  in  strict  law,  and  though 
statutes  often  designate  the  manner  in  which  "  contracts"  shall 
be  signed,  yet  the  phrase  thus  used  in  the  statutes  has,  by  sheer 

1  Ford  V.  Mitchell,  16  Wis.  804,  and  cases  cited ;  Piatt  v.  Sauk  County  Bank, 
17  id.  222 ;  Lindsey  v.  McClelland,  18  id.  481. 

3  Hunt  V.  Divine,  87  111  187 ;  Smilie  v.  Sterens,  89  Vt  816,  afflnned  in  Bel- 
lows Falls  Bank  v,  Rutland  County  Bank,  40  id.  877. 

>  Bellows  Falls  Bank  v.  Rutland  County  Bank,  40  id.  877. 
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force  of  necessity  and  common  sense,  been  construed  by  the 
courts  not  to  apply  to  those  instruments,  which  by  the  daily  " 
course  of  business  in  all  banking  institutions  the  cashier  alone 
is  wont  to  execute,  and  among  which  the  simple  receipt  and 
promise  to  repay,  which  constitute  a  certificate  of  deposit,  are 
to  be  included.^ 

Special  DepoBtU, 

A  special  deposit,  so-called,  is  the  placing  of  something  in 
the  charge  or  custody  of  the  bank,  of  which  specific  thing  res- 
titution must  be  made.^  The  taking  of  a  special  deposit  falls 
suflSciently  within  the  general  scope  of  the  banking  business  to 
be  a  legitimate  act,  although  no  express  power  is  conferred  by 
the  charter  of  the  bank,  or  by  the  organic  law,  so  to  do.  It  is 
an  incident  to  the  general  functions  of  the  institution.^ 

It  is  the  usage  of  banks  to  receive  special  deposits  from  their 
customers  gratuitously.  They  accept  no  pay,  and  derive  no 
benefit  from  the  act,  which  is  done  solely  for  the  depositor's 
accommodation.  It  is  therefore  a  naked  bailment,  and  the 
bank  is  bound  only  to  keep  the  property  with  the  same  care 
with  which  it  keeps  its  own  property  of  the  like  description. 
It  need  keep  no  further  supervision  over  the  officers  who  have 
direct  charge  and  control  of  it  than  it  keeps  over  the  same 
officers  having  the  same  charge  and  control  of  its  own  property 
of  the  same  kind.  So  if  the  property  be  placed  in  the  vaults 
of  the  bank  together  with  its  own  similar  property,  and  be 
thence  stolen  by  the  officer  who  has  charge  of  the  vaults,  the 
bank  is  not  liable  to  the  depositor.  But  if  any  special  arrange- 
ment should  be  entered  into  by  which  the  bank  should  be  en- 

^  See  the  chapter  on  "  Franchise  and  General  Powers,"  Division  "  Con- 
tracts." Also  the  following  cases :  Curtis  v.  Leayitt,  16  N.  T.  9 ;  Barnes  o. 
Ontario  Bank,  vbi  supra;  State  Bank  v,  Eain,  1  Breese,  45;  State  Bank  v.  Lock, 
4  Dey.  588. 

*  Dawson  v.  Real  Estate  Bank,  5  Pike,  288 ;  Story  on  Bailments,  §  88. 

'  Foster  v.  Essex  Bank,  17  Mass.  479;  Marine  Bank  of  Chicago  v.  Chandler, 
27  01525. 
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abled  to  derive  any  advantage  or  profit  from  the  receipt  and 
custody  of  the  deposit,  or  if  it  should  accept  pay  for  the  care 
of  the  same,  then  its  duties  would  at  once  be  changed  to  those 
of  an  ordinary  bailee  for  hire.  Then,  as  in  the  supposed  in- 
stance of  robbery  or  embezzlement  by  one  of  its  own  officers, 
it  would  be  no  exoneration  from  liability  to  show  that  the  same 
care  had  been  taken  of  this  as  of  the  bank's  funds,  and  that 
the  same  officer  had  in  the  same  way  plundered  the  bank  itself. 
The  corporation  would  still  be  held  to  make  good  the  bailor's 
loss.  But  it  is  clear  that  some  such  direct  advantage,  operat- 
ing by  way  of  consideration  for  the  assumption  of  increased 
responsibility,  must  accrue  to  the  bank  to  place  it  under  such 
an  obligation.  An  express  stipulation  or  acknowledgment, 
given  by  the  cashier  in  writing,  to  the  efifect  that  the  property 
has  been  received  by  the  bank  ^^  for  safe-keeping,"  does  not 
make  the  transaction  other  than  a  naked  bailment,  as  above 
stated.^ 

Any  thing  whatever,  which  the  bank  may  consent  to  receive 
in  charge,  may  be  the  subject  of  a  special  deposit.  Ordinarily, 
a  deposit  of  money,  at  least  if  it  be  the  current  money  of  the 
country  or  State  where  the  deposit  is  made,  will  be  assumed  to 
be  a  general  deposit,  unless  the  contrary  is  at  the  time  directly 
notified,  or  in  some  shape  directly  implied,  so  that  the  bank 
could  not  reasonably  misunderstand  the  depositor's  intent. 
Thus,  if  a  ^^  sealed  packet,  bag,  box,  or  chest "  be  deposited, 
though  it  contain  ordinary  current  money,  yet  the  manner  and 
condition  of  the  delivery  shall  suffice  to  inform  the  bank  that 
the  deposit  is  designed  to  be  special  and  not  general.  Neither 
does  it  matter  what  may  be  the  actual  value  of  the  property 
deposited,  or  what  that  value  may  become  during  the  period  of 
deposit.  If  bills  or  notes  be  deposited  which  are  partially 
depreciated,  and  which  continue  to  depreciate  even  to  tlie  point 
of  worthlessness,  yet  the  bank  is  still  bound  to  restore  them 
specifically  to  the  depositor,  whose  rights  of  ownership  are  not 

1  Foster  v  Essex  Bank,  wpra. 
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affected  by  value  of  the  property.^  It  was  thus  held,  even 
where  the  deposit  was  of  ^^  Confederate  money,"  and  of  the  so- 
called  ^'  cotton  money,"  current  in  the  revolted  States  during 
our  last  war.  The  illegality  and  wrongfulness  attendant  upon 
the  original  issue,  and  subsequent  using  of  such  money,  was 
not  sufficient  excuse  to  exonerate  the  bank  from  returning  a 
special  deposit  of  it,  in  specie. 

After  the  passage  of  the  Legal  Tender  Acts,  so-called,  it  was 
held,  in  Pennsylvania,  that  a  deposit  of  so  much  gold  coin,  for 
which  a  certificate  of  deposit  was  returned,  could  yet  be  repaid 
in  treasury  notes.^  It  was  regarded  as  a  general  deposit  of 
money,  not  as  a  special  deposit  of  specific  coins.  And  in  Wis- 
consin, it  was  less  justifiably  held  that  a  deposit  of  coin,  as 
collateral  for  a  loan,  which  is,  in  fact,  at  least  for  the  purposes 
involved  in  this  discussion,  a  special  deposit  of  that  coin  could 
be  discharged  by  the  return  of  the  same  nominal  amount  in 
the  legal  tender  treasury  notes  of  the  United  States.^  In  Indi- 
ana, it  was  properly  held,  on  the  contrary,  that  where  a  special 
deposit  of  gold  coin,  partly  of  the  United  States  and  partly 
foreign,  had  been  converted  by  the  bailee,  the  bailor  should  be 
allowed  to  recover  the  real  value  of  the  amount  in  the  treasury 
notes,  as  contradistinguished  from  the  nominally  equivalent 
sum.^ 

On  principle,  it  would  seem  that  it  would  be  always  proper 
and  legitimate  to  draw  a  distinction,  for  various  purposes,  be- 
tween coin  of  the  United  States  and  coin  of  a  foreign  country, 
which  has  not  been  adopted  into  ordinary  daily  currency  among 
the  people  of  the  United  States.  If  a  deposit  of  the  former  be 
made,  in  ordinary  times  when  coin  is  at  par,  it  must  be  taken 
as  a  general  deposit  unless  otherwise  explained.  But  if  a 
deposit  of  the  latter  be  made,  it  should  be  taken  as  a  special 

1  Dawson  v.  Heal  Estate  Bank,  6  Pike,  288;  Green  r.  Sizer,  40  Hiss.  680. 
And  see  Maynard  v,  Newman,  1  Ner.  271. 

3  Sandford  v.  Hays,  62  Penn.  St.  26. 

»  Warner  v.  Sauk  County  Bank,  20  Wis.  492. 

4  Bank  of  the  State  r.  Barton,  27  Ind.  426. 
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deposit,  in  the  absence  of  express  understanding.  For  it  is 
not  properly  a  payment.  Payment,  except  by  agreement  of 
parties,  could  not  be  made  in  such  material.  Tlie  bank  cannot, 
practically  at  least,  pay  it  out  again  to  its  customers ;  it  can- 
not use  it  for  meeting  the  checks  of  depositors,  not  even  of  the 
very  party  depositing  it,  if  it  be  in  fact  a  general  deposit.  In 
short,  foreign  coin  is  in  the  United  States,  so  far  in  the  nature 
of  a  commodity  that  it  cannot  pass  either  to  or  from  a  banker 
as  money  unless  by  force  of  an  agreement  between  the  parties, 
either  express  or  to  be  implied  from  their  usual  course  of  deal- 
ing together.  So  if  it  should  be  the  case  that  the  present  or 
any  future  Legal  Tender  Act  should  make  it  sufficient  for  a 
bank  to  return  in  treasury  notes  the  nominal  sum  which  it  has 
received  in  gold  coin  of  the  United  States,  it  yet  would  not  fol- 
low that  a  similar  return  of  the  nominal  value  of  foreign  coin 
would  be,  as  a  matter  of  logical  necessity,  equally  legitimate. 
The  coin  and  the  notes  of  the  United  States  are  both  currency 
of  the  United  States,  and  the  law  simply  refuses  to  recognize  any 
distinction  or  difference  between  them.  But  the  foreign  coin 
is  different  from  both  these  kinds  of  currency ;  even  if  it  were 
to  be  replaced  by  gold  coin  of  the  United  States,  still  its  value, 
in  the  shape  of  exchange,  would  be  credited  or  debited  in  mak- 
ing up  the  judgment.  None  the  less  should  its  value  be  esti- 
mated in  the  usual  currency  of  the  country  which  is  legal 
tender,  and  is  the  only  money  practically  in  use.  Further,  it 
certainly  seems  to  us  that  both  law  and  justice  would  sustain 
the  rule  that  where  gold  is  practically  a  commodity  even  when 
in  the  shape  of  coin ;  when  it  has  ceased  to  circulate  and  to  be 
transferred  from  man  to  man  as  current  money,  then  a  deposit 
in  it  should  no  longer  be  regarded  as  presumably  a  deposit  of 
so  many  dollars,  returnable  in  paper  of  much  less  real  value,  but 
should  be  considered  prima  facie  a  special  deposit,  ad  much  as 
gold  dust  or  jewels  in  ordinary  times.  As  has  been  seen,  a 
special  deposit  does  not  enter  into  the  general  funds  of  the 
bank,  and  form  a  part  of  its  disposable  capital.    It  is  to  be 
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kept  by  itself,  and  to  be  specifically  returned.  Hence,  it  fol- 
lows that  a  bank  cannot  base  any  increase  of  its  issues  or  dis- 
counts upon  such  unavailable  deposits.  They  are  in  no  sense 
at  its  disposal,  and  it  can  in  no  manner  (unless  there  be  a 
special,  extraordinary,  and  peculiar  arrangement)  reap  any 
adyantage  or  profit,  direct  or  indirect,  from  the  simple  custody 
of  them.  They  are  not  part  of  its  moneys.  Whence  it  fol- 
lows that  if  the  law  require  the  bank  to  return  to  the  govern- 
ment officials  an  annual  account  of  moneys  deposited,  yet  the 
bank  is  not  bound  to  return  any  account  of  its  special  de- 
posits.^ 

Trover  will  lie  for  a  depositor  to  recover  his  special  deposit, 
m  specie  ;  or,  if  it  has  been  converted  by  the  bailee,  a%9ump9it 
will  lie  to  recover  its  value.^ 

Interest  Accounts. 

Ordinarily,  a  general  deposit  with  an  incorporated  bank  in 
this  country  does  not  bear  interest.  But  private  bankers  usu- 
ally pay  interest  on  customers'  balances,  and  e  canversoy  charge 
interest  on  their  overdrafts.  With  us,  however,  it  is  a  proper 
subject  of  a  special  agreement  or  understanding  between  the 
parties.  In  England  it  might  be  judicially  noticed  and  assumed 
by  the  courts  as  the  regular  course  of  business.  But  probably 
it  would  not  be  so  with  us,  where  private  banking  is  carried  on 
to  a  much  less  degree.  Such  agreements  may  be  entered  into 
also  with  an  incorporated  bank,  and  certainly  they  would  never 
be  assumed  in  dealings  with  a  corporation  or  association,  how- 
ever it  might  be  with  a  firm  or  an  individual  in  the  business. 
It  naturally  happens  that  nearly  all  the  cases  which  we  find  on 
this  subject  are  English.^    They  chiefly  concern  disputes  which 

1  Fotter  V.  Essex  Bank,  8upra, 

s  Foster  v.  Essex  Bank,  supra;  Bank  of  Columbia  r.  Patterson's  Adm'r,  7 
Cranch,  299 ;  Green  v,  Sizer,  supra, 

s  Gwyn  i;.  Godby,  4  Taunt.  846 ;  Ddn  v.  Bradley,  6  Price,  636 ;  Crosskill  v. 
Bower,  82  Beav.  86. 
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arise  as  to  when  rests  may  be  taken ;  and  as  to  what  rate  of 
interest  shall  be  allowed  in  cases  not  specifically  provided  for 
by  a  distinct  agreement.  Usage,  if  it  contravenes  no  law,  will 
govern  in  such  controversies.  So  when  a  banker  and  his  cus- 
tomer are  shown  to  have  conducted  their  banking  account  for 
a  series  of  years  upon  a  certain  specified  system,  which  is  not 
in  itself  intrinsically  illegal,  it  will  be  assumed  that  that  system 
had  been  originally  agreed  upon  between  them,  and  the  prin- 
ciples involved  in  it  will  bo  held  binding  for  the  solution  of  any 
subsequent  disagreement.^  But  acquiescence  in  the  general 
system  does  not  go  further  than  to  fix  the  principle  upon  which 
the  accounts  shall  be  computed ;  it  does  not  admit  the  accuracy 
of  particular  items,  any  of  which  may  be  disputed.^ 

It  is  necessary,  however,  that  the  principle  which  it  is  sought 
thus  to  establish  should  be  one  that  is  in  itself  strictly  legal. 
Thus  it  cannot  be  questioned  that  a  bank,  or  banker,  equally 
with  any  other  individual,  is  subject  to  the  operation  of  the 
usury  laws,  and  cannot  exact  more  than  the  legal  rate  of  inter- 
est, either  directly  or  indirectly.  The  custom,  pursued  in  dis- 
counting, of  deductiug  the  interest  at  the  beginning  of  the  term 
of  the  loan,  thereby  in  fact  gaining  a  very  little  more  than  the 
strict  legal  rate,  is  allowed  and  has  been  sanctioned  by  the 
courts ;  this  matter  is  treated  under  the  topic  ^^  Discount," 
p.  16.'  One  of  the  most  common  methods  of  circumventing 
tlie  usury  laws  is  by  taking  "rests"  at  very  short  intervals, 
and  so  compounding  the  interest  many  times,  perhaps,  in  the 
course  of  a  single  year.  That  "  rests  "  may  bo  taken  at  inter- 
vals of  proper  length  is  undoubted ;  the  only  question  is,  what 
interval  is  proper  ?  In  Glancarty  v.  Latouche,  supra^  a  com- 
poundiug  at  tri-monthly  rests  was  declared  to  be  usurious  and 
intolerable.  In  Rufibrd  v.  Bishop,^  it  was  said  that  the  decision 
in  Clancarty  v.  Latouche  seemed  to  throw  some  doubts  on  rests 

1  Mosse  V.  Salt,  82  Beav.  269. 

3  Ibid. ;  Clancarty  v.  Latouche,  1  BaU  &  B.  420. 

s  Maine  Bank  v.  Butta,  9  Maaa.  49.  «  6  Ruaa.  346. 
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at  a  less  interval  than  one  year,  but  that  it  must  be  admitted 
that  shorter  rests  were  legal.  No  definite  rule  of  law  therefore 
exists  on  the  point.  In  the  United  States,  accountings  in  every 
branch  of  business  are  customarily  had  more  promptly  and  fre- 
quently than  is  usual  in  England,  and  it  is  quite  probable  that 
tri-monthly  rests  might  be  sanctioned,  if  agreed  to  by  both 
parties. 

The  nature  of  the  customer's  indebtedness  to  his  banker  for 
advances  is  not  affected  by  the  fact  that  the  final  footing  is  cast 
so  as  to  include  interest,  which,  by  rests  at  proper  intervals, 
has  been  from  time  to  time  converted  into  principal,  and  has 
since  itself  also  borne  interest.  Hence  a  mortgage,  given  gen- 
erally to  secure  the  customer's  balance,  will  secure  a  balance 
of  which  such  interest,  and  interest  upon  interest,  are  com- 
ponent parts.^  But  where  a  mortgage  is  given  by  the  customer 
to  secure  a  specific  balance  owing  by  him  on  a  certain  day,  and 
subsequent  transactions  are  had  between  the  parties,  in  which, 
as  well  as  in  those  which  had  preceded  the  mortgage,  compound 
interest  was  uniformly  charged,  it  was  nevertheless  held  that 
the  precise  sum  secured  by  the  mortgage  was  thereby  at  once 
excepted  from  the  general  custom  governing  the  other  dealings 
of  the  parties,  and  that  interest  could  not  tliereafter  be  com- 
pounded thereon,  but  must  be  calculated  at  simple  rates,  as  in 
all  cases  of  ordinary  mortgage  debt&.^ 

When  a  judgment  is  recovered  by  the  bank  against  the 
customer  for  overdrafts  or  advances,  interest  will  be  allowed  at 
the  same  rate  which  the  bank  itself  was  paying  upon  deposits 
on  the  same  account.^  But  where  the  banker  and  the  customer 
arrange  that  all  indebtedness  of  either  to  the  other  shall  bear 
interest  at  a  certain  rate  per  cent,  yet  upon  the  death  of  the 
customer,  or  upon  his  closing  his  dealings  with  the  banker, 
being  at  the  time  indebted  to  him,  or  upon  his  insolvency ;  or 
upon  the  death  of  the  banker,  or  his  ceasing  to  carry  on  busi- 

1  Rufford  V.  Bishop,  supra.  >  Mosse  v.  Salt,  82  Bear.  269. 

'  Gwjn  V,  Godbj,  supra;  Bcin  v,  Bradley,  supra. 
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ness,  or  becoming  bankrupt,  the  special  arrangement  at  once 
ceases  to  operate,  and  from  the  date  of  such  occurrence  the 
balance  of  indebtedness  then  due  from  either  to  the  other  car- 
ries only  such  simple  interest  as  is  carried  bj  any  other  ordinary 
contract  debt.^ 

In  casting  interest  it  is  clear  that  the  banker  must  debit  the 
drawer  of  a  check,  not  from  the  date  of  the  drawing  but  from 
the  date  of  the  actual  payment  of  the  check.'  If  the  banker 
accepts  tlie  check  some  time  before  actually  paying  it,  it  has 
not  been  decided  whether  he  may  debit  the  drawer  from  the 
date  of  the  acceptance  or  from  that  of  the  paying.  But  it  has 
been  said  that  the  accepting  of  a  check  payable  at  a  day  future 
is  equivalent  to  a  loan,  by  the  drawer  to  the  banker,  of  the 
amount  named  for  the  interval.  Following  tins  principle,  it 
would  practically  amount  to  a  debiting  at  the  time  of  payment. 
For  if  the  debit  were  made  at  the  time  of  acceptance,  yet  the 
acceptance,  creating  at  once  a  loan  from  the  depositor  to  the 
banker  for  the  interval,  would  cause  interest  to  run  on  the  same 
sum,  for  the  same  period  at  the  same  rate  per  cent,  from  the 
banker  to  the  customer,  and  the  one  amount  would  exactly  off- 
set the  other.  But  since  the  acceptance  only  binds  the  banker, 
at  his  own  peril,  to  keep  funds  enough  of  the  depositor  to  meet 
it  when  payment  is  demanded,  and  as  until  such  demand  he 
has  tlie  full  use  of  such  funds,  it  would  seem  interest  should  in 
reason  be  calculated  to  the  date  when  demand  may  be  made. 

From  the  rule  laid  down  at  the  opening  of  this  chapter,  that 
the  banker  is  in  no  sense  a  trustee,  or  qicasi  trustee,  for  the 
benefit  of  his  customer,  it  follows  that  under  an  agreement  to 
allow  interest,  he  is  under  no  obligation  annually  to  balance  the 
account  and  credit  the  interest,  so  as  to  prevent  the  running 
of  the  Statute  of  Limitations.^ 

1  Croiskill  V.  Bower,  82  Bear.  86. 

3  Goodbody  v.  Foster,  dted  to  this  point  in  Byles  or  Bilk,  ShazBwood's  ed., 
p.  26. 

*  Pott  V.  Clegg,  16  Mee.  &  W.  821 ;  Foley  v.  Hill,  2  H.  L.  Ca.  40. 


CHAPTER  m. 

POWEBS,   DUTIES,  AND  LIABILITIES  OP  OFFICERS  AND  AGENTS. 

Conduct  of  the  CorporaU  Bttsiness  through  Agents  or  Officers. 

The  old  rule  of  law  was,  that  a  corporation  could  do  no  act 
save  by  a  deed  executed  under  its  corporate  seal.  But  this 
ancient  principle  has  of  late  years  been  done  away  with  by  the 
compulsion  of  the  practical  necessities  of  business ;  and  in  our 
land  and  our  time  corporations  without  number  transact  their 
afiairs  with  a  very  infrequent  use  of  this  once  indispensable  for- 
mality. In  the  case  of  The  Bank  of  Columbia  v.  Patterson's 
Administrator,^  the  Supreme  Court  of  the  United  States  first 
boldly  and  absolutely  declared  that  the  old  rule  could  no  longer 
be  regarded  as  law,  and  the  same  has  been  since  consistently 
and  frequently  ruled,  in  cases  not  only  of  banks  but  of  yarious 
other  species  of  corporations.^  That  class  of  corporations  which 
are  the  creatures  of  a  statute,  whether  general  or  special,  are 
said  never  to  have  been  within  the  force  of  the  common-law 
rale.  K  the  statute  provides  that  the  management  shall  be  in 
the  hands  of  a  board,  or  if  it  orders  or  authorizes  the  election 
of  certain  officers  for  the  fulfilment  of  certain  familiar  functions, 
all  acts  done  by  such  board  or  by  such  officers  within  the  scope 
of  their  authority  are  to  be  regarded  as  done  directly  under  and 
in  pursuance  of  a  power  vested  in  them  by  the  legislative  enact- 
ment, and  therefore  as  relieved  from  those  formalities  which 
otherwise  the  common  law  might  demand.     Then,  too,  the 

1  7  Cranch,  290. 

s  Heckner  v.  Bank  of  United  StateSi  8  VHieat  888 ;  Mechanics'  Bank  of 
Alexandria  v.  Bank  of  Columbia,  6  id.  826 ;  Stamford  Bank  v,  Benedict,  16  Conn. 
487 ;  Ridgway  v.  Fanners'  Bank,  12  Serg.  &  R.  266 ;  Fishmongers'  Compan7  v. 
Bobertson,  12 L.  J.  N.  8. 186;  6  Man.  &  Gr.  286 ;  6  Scott,  N.  B.  66. 
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ancient  rule  simply  required  that  when  the  corporation  itself 
performed  an  act,  that  act  should  be  done  hy  deed  and  vith  the 
seal.  Tliis  rule,  strictly  construed,  still  leaves  the  corporation 
free  to  create  agents  to  whom  it  may  delegate  power  to  act  for 
it,  and  the  acts  of  such  agents,  though  biiidiug  the  corporation, 
are  yet  not  precisely  the  acts  of  the  corporation,  and  so  need 
not  he  performed  by  deed  nor  evidenced  by  seal.  Such  are  the 
two  favorite  methods  which  jurists  have  adopted  for  annulling 
without  breaking  an  ancient  aud  time-honored  principle.  Either 
artifice  accomplishes  suflficientiy  Batisfactorily  the  desired  end. 
Though  to  make  the  former  apply  it  is  essential  that  there 
should  be  a  statutory  enactment,  which  is  not  wholly  silent 
concerning  the  government  or  appointment  of  officers  of  the 
corporation ;  and  the  latter  is  available  only  when  the  deed  and 
corporate  seal  appear  somewhere  in  the  chain  of  proceedings. 
For  the  corporation  must  act  somewhere  and  at  some  time  in 
creating  the  original  agency  and  making  the  primal  delegation, 
and  this  act  must  be  accompanied  by  the  common-law  formali- 
ties, since  it  cannot  receive  the  protection  of  the  agency-theoiy. 
But  the  simple  truth  is,  that  the  elastic  expansion  of  modern 
business  has  irrevocably  snapped  the  clumsy  and  useless  ligar 
meiit,  which  older  generatious  found  less  intolerable.  Judges, 
in  evading  the  rigidity  of  an  antiquated  dogma  of  tlie  law,  have 
simply  yielded  to  that  pressure  of  invincible  necessity  which 
the  developments  in  the  conduct  and  systems  of  the  business 
world  are  every  day  bringing  to  bear  upon  old-world  legal  tech- 
nicalities. It  would  only  drag  the  law  into  contempt  to  declare 
that  it  requires  every  check  or  draft,  every  loan  or  discount, 
every  indorsement  or  transfer,  made  by  a  bank,  to  be  evidenced 
by  a  corporate  deed  and  seal. 

The  busiueas  of  an  incorporated  bank'  can  of  course  be  con- 

'  The  "  Mtociatioiii  "  oTNew  Tork,  OTfcuized  under  the  lUtatei  of  that  state, 
(litlor  only  in  some  aliglit  and  iaeigniflcant  parliculm  ftom  ordinary  corpontiona. 
Flii-  uII  the  pnrpoae*  of  the  matters  noir  under  diKUuiun  they  may  be  legaided 
s»  i-arponUou.    The  National  Banking  Act,  sec  B,  especially  dedarea  that  aU 
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ducted  only  by  agents  of  the  corporation,  or,  as  they  are  com- 
monly styled,  officers  of  the  bank.  It  is  in  the  corporate  shape 
that  nearly  all  the  banking  business  in  the  United  States  is 
carried  on ;  though  the  English  system,  by  which  private  indi- 
viduals and  partnerships  enter  into  the  banking  business,  is  by 
no  means  unknown  among  us.  Even  in  this  species  of  arrange- 
ment, however,  the  individual  or  partnership,  if  the  business 
be  tolerably  large,  must  appoint  clerks  or  agents,  who  must 
perform  the  functions,  and  may  often  assume  the  titles,  of  cer- 
tain of  the  bank  officers,  —  not  of  president  or  directors,  of 
course,  but  of  cashier,  teller,  book-keeper,  and  the  like.  In 
either  case,  the  official  or  clerk  is  in  fact  strictly  the  agent  of 
the  corporation,  partnership,  or  individual;  and  in  general 
terms  it  may  be  stated  that  the  ordinary  rules  of  the  law  of 
agency  will  apply  for  the  settlement  of  all  appropriate  questions. 
These  rules  will  govern  all  transactions  in  which  the  corpora- 
tion or  its  official  are  parties,  just  as  much  as  they  govern  all 
transactions  in  which  the  individual  and  his  clerk  are  the  par- 
ties. It  makes  no  diffi^rence  that  the  principal  is  a  corporate 
body,  and  that  the  agent  has  an  official  designation.  His  title 
serves  only  to  show  in  what  class  of  dealings,  for  what  pur- 
poses, and  with  what  powers  he  is  accredited  as  an  agent ;  and 
the  simple  legal  relationship  of  prkicipal  and  agent,  as  it  is  well 
understood  in  its  constant  occurrence  between  individuals,  is 
to  be  found  with  precisely  the  same  legal  attributes  beneath  the 
corporate  impersonality  and  the  official  dignity.^ 

So  all  acts  done  by  an  agent,  with  the  essential  proviso  that 
they  be  done  officially,^  and  that  they  fall  within  the  scope  of 
his  powers  and  duties,^  are  in  law  the  acts  of  the  corporation 
itself.    Whether  these  be  rightful  or  wrongful,  innocent  third 

organizations  under  its  proyisiona  though  called  "  aBSociationa/'  ahall  yet  hare 
the  legal  character  of  corporations. 

^  Frankfort  Bank  v,  Johnson,  24  Me.  490;  Atlantic  Bank  v.  Merchants'  Bank, 
10  Gray,  582. 

'  Hnghes  v.  Bank  of  Somerset,  6  Litt  45. 

*  New  Hampshire  Sav.  Bank  v.  Downing,  16  N.  H.  187. 
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parties  have  the  right  to  regard  them  in  this  light,  and  the  law 
will  thus  construe  them.  In  like  manner,  knowledge  obtained 
by  the  agent  in  his  official  capacity,  and  within  the  scope  of  his 
agency,  will  aflfect  the  corporation  ;  and  declarations  made  by 
him  in  the  like  manner  and  within  the  like  range  will  bind  the 
corporation.  But  acts  done,  knowledge  obtained,  or  declarar 
tions  made,  beyond  such  scope,  or  not  in  an  official  capacity, 
do  not  affect  the  company  at  all.^ 

Any  person,  therefore,  who  deals  innocently  with  the  agent 
or  officer  of  a  corporation  within  the  scope  of  that  agent's  or 
officer's  functions  will  be  fully  protected,  and  will  have  his  con- 
tract  enforced  by  the  law.     This  rule  accords  so  perfectly  with 
both  law  and  justice  that  it  has  never  been  directly  assaulted, 
save  in  one  class  of  cases.    These  are  where  the  agent,  acting 
indeed  within  the  general  and  ordinary  scope  of  the  agency,  is 
yet  in  fact  contravening  some  express  order,  or  exceeding  some 
special  limitation  of  authority,  imposed  upon  him  in  derogation 
of  his  natural  and  usual  power.    When  such  cases  have  arisen, 
corporations  have  sometimes  sought  to  avoid  responsibility  by 
insisting  that  since  their  agent  had  exceeded  his  powers  he  had 
not  bound  his  principal.    In  such  cases  the  simple  question  is, 
whether  or  not  the  third  party  dealing  with  the  agent  had  a 
ri^ht  to  suppose  that  he  was  dealing  within  the  scope  of  his 
authority.     If  the  ordinary  functions  of  an  agent  are  well 
known,  a  secret  limitation  of  those  functions  will  not  be  allowed 
to  operate  to  invalidate  his  act  done  in  excess  of  the  secret 
limitation  but  within  the  ordinary  scope.    The  secret  limitation 
can  take  effect  only  when  notice  of  it  is  directiy  -brought  home 
to  the  third  party.    Any  other  rule  would  open  wide  the  door 

1  Bank  of  Columbia  v,  Pattereon's  Adm'r,  7  Cranch,  299;  Fleckner  v.  Bank 
of  United  States,  8  Wheat.  888 ;  Atlantic  Bank  v.  Merchants'  Bank,  10  Gray, 
682 ;  Fulton  Bank  v.  N.  Y.  &  Sharon  Canal  Co.,  4  Paige,  127 ;  Boom  v.  City  of 
Utica,  2  Barb.  104;  New  England  F.  &  M.  Ins.  Co.  v.  SchetUer,  88  Bl.  166; 
Wright  V.  Georgia  R.R.  &  Banking  Co.,  84  Geo.  880 ;  Hartford  Bank  v,  Bart, 
8  Day,  498  ;  Wyman  v.  Hallowell  &  Augusto  Bank,  14  Mass.  62 ;  Salem  Bank  ». 
Gloucester  Bank,  17  id.  1 ;  Madi  jon  &  Indianapolis  U.  R.  Co.  v,  Norwich  Savings 
Soc.,  24  Ind.  467. 
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to  endless  deceit  and  false  dealing.^  As  a  general  principle, 
this  is  sufSciently  clear  and  well  established.  But  in  the  case 
of  banking  corporations  it  is  liable  to  confusion  from  the  uncer- 
tainty attendant  upon  the  knowledge  which  any  individual  has 
of  the  real  limits  of  the  powers  and  duties  of  any  particular 
officer.  If  a  statute  defined  accurately  the  acts  which  each 
officer  should  be  competent  to  perform  this  difficulty  would  be 
aYoided.  But  in  the  absence  of  such  enactments  every  board 
of  directors  may  assume,  and  very  many  in  fact  do  assume,  to 
define  the  functions  of  the  respective  officers  according  to  its 
own  notions  of  propriety  in  such  matters.  Or  it  may  be  that 
the  board  will  conceive  it  preferable  to  attempt  no  such  defi- 
nition, but  simply  to  appoint  one  person  to  be  ^^  cashier," 
another  to  be  "  receiving  teller,"  another  to  be  "  paying  teller," 
and  so  on  through  the  various  offices.  Now  in  either  of  these 
cases  it  is  natural,  indeed  it  is  necessary,  that  a  third  person 
should  suppose  that  these  various  officers  are  empowered  to 
perform  the  duties  which  the  ordinary  usage  and  method  in  the 
transaction  of  banking  business  leaves  in  the  hands  of  such 
officers.  Upon  this  supposition  it  is  practically  necessary  that 
the  public  should  act  in  dealings  with  the  bank.  Certainly  the 
supposition  is  sufficiently  vague.  The  basis  of  usage  on  which 
it  rests  is  little  more  stable  than  a  quicksand.  It  is  not  uni^ 
form  in  different  cities,  often  not  in  difierent  institutions  in  the 
same  city,  and  perhaps  not  in  the  same  cities  or  institutions 
throughout  a  long  course  of 'years.  Still  a  small  nucleus  of 
certainty  has  grown  by  degrees  into  existence  amid  the  great 
uncertainty.  The  word  ^^ cashier"  means  something;  the  word 
"  teller  "  means  something.  This  is  shown  very  conclusively 
by  the  frequency  with  which  directorial  boards  content  them- 
selves with  simply  installing  a  person  in  one  or  other  of  these 
offices,  without  any  effort  to  name  the  appurtenant  duties,  but 

1  Mayall  r.  Boston  &  Maine  R.R.  Co.,  19  N.  H.  122 ;  Fanners'  &  Mechanics' 
Bank  o.  Champlain  Transportation  Co.,  28  Vt.  186 ;  Clarke  National  Bank  v. 
Bank  of  Albion,  52  Barb.  692. 
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assuming  by  unavoidable  implication  that  of  course  there  is  a 
certain  well  known  range  of  powers  and  duties  as  naturally  and 
necessarily  constituting  the  office,  and  as  publicly  known  and 
understood  to  do  so,  as  if  they  should  be  embodied  in  a  writ- 
ten vote.    Courts  have  many  times  recognized  the  same  fact, 
and  have  decided  that  president,  directors,  cashier,  and  teller 
have  or  have  not  either  exclusive  or  concurrent  powers  to  do 
acts  of  the  nature  designated  in  the  respective  case.    For  ex- 
ample, the  power  to  discount  is  exclusive  in  directors,  as  such. 
The  power  to  draw  checks  is  in  the  cashier  by  virtue  of  his 
office.    The  president,  qud  president,  is  empowered  to  defend 
suits  and  engage  counsel  on  behalf  of  the  bank.    Tliere  are 
then  certain  classes  of  acts  which  the  law  recognizes  as  inherent 
in  certain  officers  to  perform.     These  classes  may  be  increased 
by  future  decisions.     The  only  absolute  limit  yet  set  to  them  is 
when  judicial  dicta  have  declared  some  special  power  not  to  be 
inherent  in  some  special  officer.     Starting  then  from  this  posi- 
tion that  there  are  certain  powers,  only  a  portion  of  which  are 
yet  known  by  the  certain  knowledge  which  grows  out  of  a 
judicial  ruling,  which  belong  to  and  constitute  a  certain  office, 
it  is  clearly  reasonable  and  just  that  the  public,  and  any  indi- 
vidual member  thereof,  dealing  with  a  person  notoriously  filling 
such  an  office,  should  have  the  right  to  presume,  in  the  absence 
of  express  notification  to  the  contrary,  that  such  -person  has 
such  powers.    It  may  be  that  a  board  of  directors  could  by  vote 
declare  that  their  cashier  should  not  have  power  to  draw  a 
chock.     But  if  they  still  allow  him  to  fill  the  office  of  cashier, 
as  to  all  third  parties  dealing  with  him  in  ignorance  of  this 
unusual  limitation  he  must  still  be  allowed  to  bind  the  bank 
by  the  exercise  of  this  customarily  inherent  authority.     That 
he  has  exceeded  the  scope  of  his  agency  may  be  urged  by  the 
bank  against  him  personally,  and  may  be  an  abstract  truth,  but 
it  is  one  which  public  policy  will  never  allow  the  bank  to  set  up 
against  the  claim  of  a  third  party  who  dealt  in' ignorance  of  this 
peculiar  and  extraordinary  limitation.    If  therefore  the  corpora- 
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tioHy  or  any  authority  within  and  on  behalf  of  the  corporation, 
undertake  to  set  strange  limits  to  the  powers  which  it  will  allow 
to  be  exercised  by  its  ofScers,  it  must  either  refrain  from  giving 
to  these  officers  the  titles  usually  regarded  as  indicative  of  such 
powers,  and  for  that  reason  equivalent  to  a  general  holding  out 
of  them  to  the  world  as  possessing  such  powers,  or  they  must 
bring  home  to  persons  dealing  with  them  a  knowledge  of  the 
limitations  they  have  seen  fit  to  draw  around  the  offices.  Other- 
wise the  corporation  will  be  bound  by  acts  of  their  president 
within  the  scope  of  the  ordinary  and  legally  inherent  duties  and 
powers  of  a  president ;  by  acts  of  their  cashier  within  the  scope 
of  the  ordinary  and  legally  inherent  duties  and  powers  of  a 
cashier ;  and  so  on,  through  the  whole  range  of  offices. 

Obviously  the  names  and  titles  by  which  the  various  agents 
are  denominated  are  intended  to  designate,  and  must  be  pre- 
sumed to  designate,  the  nature  and  scope  of  their  respective 
agencies.  If  a  banking  corporation  gives  to  an  individual  a 
titic  which  in  ordinary  banking  parlance  is  attached  to  a  certain 
range  of  powers  and  duties,  it  cannot  afterwards  be  heard  to 
say  that  the  secret  instructions  of  the  corporate  government  or 
the  peculiar  by-laws  adopted  by  it  have  deprived  the  officer  of 
these  powers  and  duties,  or  any  of  them.  One  dealing  with  the 
officer  of  a  bank  within  the  ordinary  and  legal  scope  of  such  an 
officer's  authority,  is  entitled  in  justice  and  at  law  to  assume  as 
against  the  bank  that  tlie  officer  is  invested  with  this  customary 
authority. 

Neither  does  it  make  any  difference  in  this  respect  that  the 
charter,  or  the  statute  under  which  the  corporation  exists,  gives 
to  the  board  of  directors  power  to  settle  the  respective  func- 
tions of  the  subordinate  officers.  Our  National  Banking  Act  ^ 
empowers  the  directors  to  ^'  appoint  a  president,  vice-president, 
cashier,  and  other  officers,  define  their  dutie%^^  &c.,  also  ^^  to 
define  and  regulate  by  by-laws  .  .  .  the  manner  in  which  .  .  . 
its  officers  [shall  be]  appointed,  its  property  transferred,  its 

1  Btat  1868-4,  chap.  106,  §  8. 
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general  buBiness  conducted,  and  all  the  privileges  granted  bj 
this  act  to  associations  organized  under  it  shall  be  exercised 
and  enjoyed."  Occasionallj,  in  other  enactments,  the  expres- 
sion "  to  define  and  limit "  their  duties  has  been  used.  After 
all,  these  phrases  probably  give  to  the  directors  no  power  over 
these  officers  which  they  would  not  be  allowed  to  exercise  by 
virtue  of  their  common-law  authority.  The  directors  are  the 
government  of  the  bank,  and  must  have  power  to  direct  and 
control  the  acts  and  doings  of  the  other  and  subordinate 
agents.  But  whether  at  common  law  or  under  such  statutory 
enactments,  they  seek  to  curtail  the  ordinaiy  powers  of  any  of 
their  officers,  their  action  in  so  doing  can  only  be  valid  as  be- 
tween the  officer  and  the  bank.  If  the  officer  does  what  they 
have  expressly  forbidden  him  to  do,  though  it  be  an  act  ordi- 
narily within  the  range  of  his  functions,  he  will  be  liable  only 
to  the  corporation  for  the  results  of  his  disobedience.  The 
directors  unquestionably  have  the  power,  as  against  him^  to 
"define"  his  duties  generally,  or  to  "regulate"  or  "limit" 
them  upon  any  particular  occasion,  and  in  any  particular  mat- 
ter. They  also  have  the  same  power  as  towards  any  individuals 
among  the  public,  or  even  as  towards  the  entire  public.  But 
it  is  an  absolutely  indispensable  preliminary  to  the  exercise  of 
the  power  in  this  direction  that  the  individuals  or  the  public 
should  receive  actual  notice  of  the  fact. 

The  judicial  authorities  seem  fully  to  sustain  the  pro- 
pounded doctrine.  The  matter  is  one  of  sufficient  importance 
to  justify  the  quotation  of  the  more  conclusive  passages. 
In  Minor  v.  Mechanics'  Bank  of  Alexandria,^  the  court  say, 
"  Officers  of  a  bank,  as  of  any  other  corporation,  are  held  out 
to  the  public  as  having  authority  to  act  according  to  the  gen- 
eral usage,  practice,  and  course  of  their  business.  Their  acts 
within  the  scope  of  such  authority  will  generally  bind  the  bank 
in  favor  of  third  persons  possessing  no  other  knowledge."  In 
The  Bank  of  Vergennes  v.  Warren  ,2  discussing  the  legality  of 

i  1  Pet.  46.  37  HiU,  91. 
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an  act,  which  the  court  held  to  fall  within  the  scope  of  the 
cashier's  power,  qud  ^^  cashier,"  the  judge  said,  ^^  Indeed,  I 
think,  it  would  not  defeat  the  purchase  if  it  could  be  shown 
iliat  the  cashier  had  been  forbidden  by  the  principals  to  transact 
such  business."  In  Commercial  Bank  of  Buffalo  v.  Kort- 
righV  the  court  applies  to  banks  and  their  officers  the  general 
role  of  agency,  as  laid  down  in  Story  on  Agency,  §§  127, 138 : 
that  the  principal  is  bound  by  acts  which  he  holds  out  his 
agent  as  competent  to  perform,  despite  that  they  may  contra- 
vene secret  instructions  or  orders.  Unquestionably  any  person 
invested  with  the  familiar  title  of  an  official  position  in  a  bank 
is  held  out  to  the  public  as  competent  to  perform  all  the  usual 
and  inherent  or  essential  functions  of  the  office.  In  Wild  v. 
Bank  of  Passamaquoddy,^  it  was  said :  that  any  bank  choosing 
to  restrict  the  ordinary  scope  of  its  cashier's  authority  is  at 
perfect  liberty  to  do  so ;  but  that,  in  such  case,  it  is  incumbent 
on  the  bank  to  show,  not  only  the  fact  that  it  has  imposed  a 
certain  restriction,  but  further,  that  the  imposition  of  this  re- 
striction, being  of  a  peculiar  and  unwonted  kind,  is  known  to 
those  with  whom  it  is  in  the  habit  of  doing  business.  The 
huiguage  in  this  case  would  seem  to  indicate,  what  is  doubtless 
the  correct  rule,  that  actual  knowledge  must  be  brought  home 
to  the  party  sought  to  be  charged  witli  it,  and  that  constructive 
notice  would  be  regarded  as  insufficient.  The  onu9  of  giving 
full  and  complete  mformation  is  fairly  undertaken  by  a  bank 
which  enters  upon  an  eccentric  course  of  dealing.  In  Frank- 
lin Bank  v.  Steward,^  it  was  said,  that  the  cashier's  ^^  true  posi- 
tion appears  to  be  that  of  a  general  agent  for  the  performance 
of  his  official  and  accustomed  duties.  While  acting  within  the 
scope  of  this  authority,  he  would  bind  the  bank,  although  he 
might  violate  his  private  instructions."  The  case  of  Lloyd  v. 
West  Branch  Bank^  is  perhaps  even  stronger  than  any  of  the 
others.    For  though  the  judge  in  that  case  is  considering  not 

1  22  Wend.  848.  >  8  Mason,  605. 

s  87  Me.  519.  «  15  Penn.  St  172. 


72  POWEKS,  DUTIES,  AND  LIABIUTIES 

the  case  of  a  circumscribing  vote  of  a  directorial  board,  bnt 
the  actual  charter  of  the  bank  itself,  he  does  not  hesitate  to 
apply  the  same  principle.  The  decision  is  rather  striking  by 
reason  of  the  vigor  and  oddity  of  its  expression,  but  it  is  cer- 
tainly sound.  It  is,  briefly,  to  the  effect  that  recognized  and 
known  functionaries,  especially  the  officers  of  a  bank,  are  held 
out  to  the  world  as  having  authority  to  act  according  to  the 
general  usage,  practice,  and  custom  of  the  business  in  such  in- 
stitutions. Otherwise  there  could  be  no  safety  for  the  public 
in  doing  business  with  them.  Their  charters  differ  in  some 
respects,  and  individuals  cannot  be  presumed  to  ^'  carry  these 
documents  in  their  pockets  as  a  vade  mecwmP  The  acts  of 
officers  therefore,  in  the  scope  of  such  general  usage,  practice, 
and  course  of  business,  bind  the  corporation  in  favor  of  third 
persons  who  did  not  know  at  the  time  that  the  officer  was  exceed- 
ing the  course  of  his  authoriiy.  In  the  Commercial  Mutual 
Marine  Ins.  Co.  v.  Union  Mutual  Ins.  Co.,^  which,  though  not 
a  bank  case,  yet  covers  the  point  now  in  discussion  with  great 
thoroughness  and  accuracy,  —  a  contract  made  by  the  presi- 
dent in  contravention  of  secret  limitations  was  upheld.  The 
court  declared  that,  in  order  to  show  that  the  corporation  held 
out  their  officer  as  competent  to  make  such  a  contract,  it  was 
sufficient  evidence  to  show  an  usage  among  such  companies  to 
make  such  contracts  through  that  officer.  In  Neiffer  v.  Bank 
of  Knoxville,^  a  contract,  made  not  in  accordance  with  the  pro- 
visions of  the  charter,  was  nevertheless  upheld  on  the  ground 
that  customarily  such  a  contract  could  have  been  made  by  the 
officer  who  had  in  this  case  irregularly  undertaken  to  make  it ; 
and  that  therefore  it  should  be  enforced  in  favor  of  the  third 
party  who  had  entered  into  it  in  good  faith,  and  in  ignorance 
of  the  charter  restriction. 

The  cases,  it  will  be  observed,  relate  especially  to  the  acts  of 
cashiers ;  a  natural  circumstance,  fully  explained  by  the  fact 
that  the  cashier  is  the  chief  executive  officer,  and  naturally  his 

i  19  How.  818.  2  1  Head,  162. 
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acts  are  more  often  the  sabject  of  controversy  than  those  of 
other  oflScials.  But  the  general  principle  which  runs  through 
the  decisions  is  equally  applicable  to  a  president,  teller,  or  other 
agent  whomsoeyer.  None  of  the  above  cases  deny  or  infringe 
the  statutory  riglit  of  defining,  restricting,  or  limiting  oflScial 
powers.  On  the  contrary,  nearly  all  of  them  in  terms  dis- 
tinctly recognize  the  power  of  the  directorial  board,  or  the 
government  of  the  corporation,  to  prescribe,  either  with  the 
effect  of  enlargement  or  circumscription,  the  functions  of  any 
officer.  They  only  superadd  to  this  right,  making  no  distinc- 
tion, as  we  have  above  pointed  out,  whether  it  owes  its  exist- 
ence to  common  law,  charter,  or  general  statute,  the  duty  of 
bringing  home  knowledge  of  their  action  to  the  individual  dealing 
with  the  officer,  whenever  in  the  absence  of  such  knowledge  he 
would  naturally  be  deceived  and  injured,  by  relying  simply 
upon  the  usual  course  and  usage  of  banking  business.  Since 
the  power  to  define  and  limit  does  exist,  it  must  be  supposed  to 
have  some  value,  and  the  language  of  the  statute  must  be 
allowed  to  describe  some  substantial  privilege.  The  power  is 
indeed  valuable  and  the  privilege  substantial,  and  no  definite 
limit  can  be  set  to  either,  provided  only,  that  the  one  re- 
quisition is  complied  with  of  giving  due  and  sufficient  notice 
of  its  exercise  in  any  instance.  It  must  then  necessarily 
affect  and  bind  the  party  notified.  Two  English  cases  well 
illustrate  this  rule.  A  cashier  indorsed  negotiable  paper, 
which  ordinarily  ho  would  have  been  empowered  to  do  by  the 
inherent  authority  of  his  office.  But  he  preceded  this  indorse- 
ment by  the  words  ^^per  proe!^  He  was  in  fact  acting  under 
a  peculiar  and  special  authority,  distinct  from  that  ordinarily 
vested  in  him  by  his  office ;  and  these  words  were  intended  to 
notify  the  dealer  of  this  circumstance,  and  were  words  custom- 
arily having  this  warning  or  admonitory  significance.  The 
court  held  that  the  notice  that  the  authority  was  special  and 
peculiar,  and  therefore  wholly  distinct  from  that  appurtenant 
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to  the  cashier  as  such,  was  sufficient.^  In  fact  the  cashier, 
though  doing  an  ordinary  act,  was  not  doing  it  under  his  gen- 
eral official  authority,  but  under  an  independent  and  unwont- 
ed delegation  of  power.  The  words  prefixed  were,  by  their 
well-known  meaning,  equivalent  to  a  direct  statement  to  this 
effect  to  the  dealer.  He  was  then  put  upon  his  inquiry  if  he 
wished  to  ascertain  precisely  the  nature  and  extent  of  the 
special  authority.  If  he  did  not  care  to  be  at  the  pains  of 
satisfying  himself  on  this  point,  but  relied  on  his  opinion  of  the 
cashier's  character  or  simply  yielded  to  indolence  or  carelessness, 
any  resulting  loss  must  properly  fall  wholly  on  him.  He  had 
received  a  full  and  sufficient  warning  that  the  cashier  was  not  in 
this  matter  authorized  to  deal  with  him  by  virtue  and  in  the 
exercise  of  his  customary  official  authority,  ^and  he  could  not 
afterward  be  allowed  to  appeal  to  that  customary  official  author- 
ity to  support  the  regularity  and  validity  of  an  act  which  he 
was  distinctly  notified  at  the  time  was  not  done  under  it. 

If  an  officer  is  acting,  speaking,  or  receiving  information  in 
matters  which  the  ordinary  usage  of  the  banking  business  cast 
within  the  range  of  his  functions,  the  bank  is  bound  and 
affected  thereby,  as  any  other  principal,  by  the  act,  declaration, 
or  knowledge  of  the  agent.^  No  corporate  vote  is  necessary  to 
give  validity  to  a  contract  made  by  an  agent  in  a  matter  con- 
cerning which  he  has,  from  any  source,  the  power  to  contract^ 
But  no  officer  can  bind  or  affect  the  bank  by  any  dealing  in  the 
department  allotted  to  another  officer.  The  bank,  in  appoint- 
ing various  officers,  is  simply  creating  various  perfectly  distinct 
and  independent  agencies.  Each  agent  can  act  only  in  his  own 
agency.    In  like  manner,  demand  or  notice  can  affect  the  bank 

1  Alexander  v.  Mackenzie,  6  C.  B.  766 ;  Stagg  v.  Elliott,  12  C.  B.  N.  S.  878; 
B.C.  81  L.J.  J.  C.  P.  260.* 

s  Wyman  i;.  Hallowell  &  Augusta  Bank,  14  Maas.  58 ;  Salem  Bank  v.  Glouces- 
ter Bank,  17  id.  1 ;  Hartford  Bank  v.  Hart,  8  Day,  491;  Hooker  v.  Eagle  Bank, 
80  N.  T.  88 ;  New  Hampshire  Sayings  Bank  t;.  Downing,  16  N.  H.  187. 

s  Eastman  v.  Coos  Bank,  1  N.  H.  28 ;  Lime  Rock  Bank  v,  Macomber,  29  Me. 
564. 
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only  if  it  be  made  upon  or  giyen  to  the  officer  having  charge  of 
the  subject-matter  which  the  notice  concerns.  If  it  be  given  to 
one  within  whose  sphere  the  business  in  question  does  not  fall, 
the  bank  is  not  chargeable  with  it;  neither  answerabte  for 
negligence  if  it  fails  to  act  upon  it.^  For  example,  the  book- 
keeper of  a  bank  has  nothing  to  do  with  its  litigation,  and 
notices  in  a  lawsuit  served  upon  him  would  not  be  valid  as 
notices  served  upon  the  corporation.  So  it  has  been  held  in  an 
adjudicated  case,^  that  knowledge  on  the  part  of  a  clerk  in  a 
bank  of  the  residence  of  an  indorser  on  a  note  would  not  pre- 
vent the  holder  of  the  note  from  asserting  and  availing  himself 
of  the  ignorance  of  this  by  the  proper  officers  of  the  bank. 
Tlieir  ignorance  was  the  ignorance  of  the  corporation  ;  but  tlie 
knowledge  of  the  clerk  was  not  the  knowledge  of  the  corpora- 
tion. 

Upon  the  same  principle  it  has  been  also  held  that  to  make 
a  subscriber's  payment  of  his  subscription  money  for  capital 
stock  a  sufficient  payment  and  binding  upon  the  bank,  it  must 
have  been  made  to  an  officer  authorized  to  receive  it.^  So 
where  the  bank  has  a  receiving-teller,  whose  proper  province  it 
is  to  receive  deposits,  the  bank  is  not  liable  to  reimburse  a  de- 
positor who  has  handed  in  his  funds  to  the  book-keeper,  if  it 
happens  that,  after  their  receipt  by  that  improper  and  unau- 
thorized officer  they  are  lost  or  embezzled  before  they  come  to 
the  hands  and  possession  of  some  one  whose  special  function  it 
is  to  receive  or  to  keep  them.^  On  the  other  hand,  the  bank 
has  been  held  liable  to  reimburse  in  a  case  where  its  manager 
had  succeeded  in  obtaining  and  misappropriating  the  money  of 
a  customer,  inasmuch  as  in  the  conduct  of  the  transaction  the 
officer  had  done  no  act  which  was  not  strictly  within  the  scope 
of  his  legal  functions,  and  had  induced  tl^e  customer  to  believe 

1  Goodloe  V.  Godlej,  18  S.  &  M.  288 ;  Commercial  Bank  of  Manchester  v. 
Bonner,  id.  649. 

s  Goodloe  V.  Godley,  18  S.  &  M.  288. 

>  State  9.  Commercial  Bank,  6  Sm.  &  M.  218. 

^  Manhattan  Co.  v.  Ljdig,  4  Johns.  877. 
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that  he  was  acting  Bimply  in  the  regular  and  ordinary  course 
of  the  business  of  the  banking-house.^  We  see  therefore  that 
no  act  binds  the  bank  unless  done  hj  the  officer  actually  em- 
powered,  or  whom  the  customer  has  a  right  to  believe  empow- 
ered, to  do  it ;  and  that  every  act  done  by  an  officer  witliin  this 
scope  will  bind  the  bank.  The  rule  will  hold  good  even  though 
the  act  is  in  fact  fraudulent,  provided  the  customer  has  no 
knowledge  of  the  fraud,  but  is  himself  dealing  bona  fide,  and 
believes  the  official  to  be  dealing  in  the  like  good  faith  in  the 
business  of  his  principals. 

From  the  preceding  paragraphs  it  is  obvious  that  one  suf- 
ficient method  of  holding  out  an  agent  to  the  public  as  com- 
petent to  act  on  behalf  of  the  corporation  in  certain  matters,  is 
simply  to  invest  him  with  the  title  of  the  officer  customarily 
authorized  to  act  in  those  matters  for  banking  institutions, 
according  to  the  ordinary  course  of  the  banking  business. 
Another  and  a  very  simple  and  unquestionable  method  of 
holding  out,  is  by  allowing  an  officer  repeatedly  to  perform  any 
specific  act,  and  recognizing  his  performance  as  proper  and 
valid.  Long  usage  implies  authority  equally  with  an  express 
resolution.^  It  has  been  said  that  a  corporation  is  not  bound 
by  an  act  of  its  agent  simply  because  it  has  been  his  previous 
practice  to  do  similar  acts,  unless  knowledge  of  this  previous 
practice  is  brought  home  to  the  corporate  government.^  As  a 
broad  statement  in  technical  terms  of  a  legal  doctrine,  this  is 
unobjectionable  enough.  But  it  should  be  understood  that  the 
knowledge  may  be  such  as  arises  or  is  implied  by  imperative 
implication  of  law,  as  well  as  knowledge  which  exists  in  fact. 
The  directorial  board  of  a  bank,  which  is  its  corporate  govern- 
ment, and  which  for  all  legal  considerations  is  in  fact  the  cor- 

1  Thompson  v.  Bell,  26  Bng.  L.  &  Eq.  686. 

2  Hoytv.  Thompson,  1  Selden,  820;  Elwell  v.  Dodge,  38  Barb.  886;  Llojd  v. 
West  Branch  Bank,  16  Penn.  St.  172 ;  Lohman  t;.  N.  Y.  &  Erie  R.R.  Co.,  2 
Sandf.  89 ;  Northern  Central  Railway  Co.  v.  Bastian,  16  Md.  494 ;  Dougherty  v. 
Hunter,  64  Penn.  St.  880. 

*  Lawrence  v,  Gebhard,  41  Barb.  676 
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poration  itself,  is  obliged  to  meet  frequently,  and  to  keep  a 
close  and  constant  supervision  over  the  daily  course  and  con- 
duct of  its  business.  In  many  species  of  corporations  the 
position  of  director  is  almost  a  sinecure ;  the  board  consti- 
tutes only  a  sort  of  advisory  body,  which  may  meet  only  on 
comparatively  infrequent  occasions,  to  discuss  large  and  impor- 
tant questions  concerning  the  general  business  policy  of  the 
corporation.  But  it  is  not  thus  with  banks.  Their  directors 
are  bound  to  constant  activity  and  thorough  acquaintance  with 
the  daily  course  of  the  affairs  and  dealings  of  the  institution. 
It  is  their  duty  to  make  this  acquaintance  so  thorough  that  no 
officer  can  continue  long  and  consistently  to  usurp  a  function 
of  any  degree  of  importance  whatsoever  without  their  knowl- 
edge. Unquestionably  the  public  has  a  right  to  suppose  that 
this  board,  which  probably  meets  several  times  in  a  week  with 
the  express  duty  of  inquiring  into  the  proceedings  of  the  one, 
two,  or  three  days  which  have  intervened  since  their  last  con- 
vention, has  an  ordinarily  accurate  knowledge  of  how  those 
proceedings  are  usually  and  uniformly  conducted.  This  is  an 
obvious  duty  of  the  board,  and  therefore  strictly  of  the  corpo- 
ration ;  for  the  board  is,  in  the  eye' of  the  law,  the  corporation. 
The  community  are  entitled  to  assume  that  the  board  or  cor- 
poration do  their  duty,  and  can  hold  them  liable  for  the  results 
of  their  neglecting  it.  So  if  a  board  of  bank  directors  suffer 
the  assumption  of  a  certain  function  by  their  cashier  or  teller 
to  grow  into  a  usage,  it  is  not  to  be  conceived  that  they  could 
be  heard  to  say  that  they  had  never  had  any  knowledge  of  his 
conduct,  and  so  shift  the  mischief  of  their  own  default  upon 
the  shoulders  of  an  innocent  third  person.  In  other  words, 
instead  of  its  being  necessary  that  the  practice  of  the  officer 
should  have  been  brought  to  the  actual  knowledge  of  tlie  gov- 
ernment, it  must  suffice  to  show  that  such  practice  has  con- 
tinued so  long  and  has  been  so  public  that  it  must  have  been 
brought  to  the  knowledge  of  the  government  had  not  that  body 
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been  unduly  lax  and  careless  in  the  performance  of  its  duties.^ 
A  board  of  bank  directors,  with  responsibilities  so  much  greater 
and  duties  so  much  more  exacting  than  fall  to  the  lot  of  direc^ 
tors  in  the  majority  of  other  species  of  corporations,  must  be 
very  quickly  held  to  a  knowledge  of  any  practice  which  grows 
up  among  their  subordinates.  In  Minor  v.  Mechanics'  Bank 
of  Alexandria,^  it  was  said  that  it  is  a  presumption  of  law  that 
the  ordinary  usage  and  practice  of  a  bank,  ^^  in  the  absence  of 
counter  proof,"  results  from  regulations  of  the  directors. 
What  ^^ counter  proof"  would  be  regarded  as  sufficient,  or 
what  species  of  evidence  would  be  admissible  as  going  to  con- 
stitute '^  counter  proof  "  is  not  intimated.  But  it  would  seem 
that  law  and  justice  would  equally  require  that  only  evidence 
going  to  show  that  such  was  not  in  fact  the  ordinary  usage  and 
practice  of  the  bank,  or  that  the  circumstances  attendant  upon 
it  were  not  such  as  to  give  the  public  or  the  individual  a  con- 
elusive  right  to  regard  such  usage  and  practice  as  being  estab- 
lislied  and  binding,  should  be  allowed.  To  allow  the  bank  to 
show  more  than  this,  by  way  of  "  counter  proof,"  would  in 
effect  be  to  enable  them  to  make  others  suffer  for  their  fault. 
The  '^  interests  of  the  mercantile  world  "  should  be  imperative 
in  this  matter.^ 

But  this  doctrine,  that  the  authority  of  an  officer  as  against 
the  bank,  may  be  implied  from,  and  may  be  sufficiently  proved 
by,  showing  a  public  holding  out,  a  tacit  acquiescence,  an  usage 
or  ordinary  course  of  dealing  in  the  institution,  is  subject  to 
one  very  important  and  perfectly  established  limitation.  These 
facts  only  suffice  to  confer  upon  the  ot^cerjust  as  much  author- 
ity in  the  premises  as  he  could  have  derived  from  an  empower- 
ing resolution  of  the  board  of  directors,  or  from  corporate 
action  in  the  matter.  Whatever  limitation  there  is,  if  any, 
upon  the  functions  which  the  government  of  the  corporation 

1  Beers  v.  Phoenix  Glass  Co.,  U  Barb.  868;  Smith  v,  Hull  Glass  Co.,  11  C.  B. 
897  ;  9  Eng.  L.  &  £q.  442. 

^  1  Pet.  46.  >  Andrews  v.  Kneeland,  6  Cowen,  854. 
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can  by  their  direct  vote  enable  him  to  assume,  that  same  limita- 
tion equally  curtails  the  functions  which  usage,  acquiescence, 
or  public  holding  out  will  enable  him  legally  to  do  on  behalf  of 
the  bank.  If  any  official  undertakes  to  exercise  any  authority 
with  which  the  corporate  government  have  no  legal  right  to 
invest  him,  he  does  not  in  its  exercise  bind  or  affect  the  bank, 
no  matter  how  old,  how  well  known,  or  how  frequent  has  been 
the  previous  practice. 

In  Minor  v.  Mechanics'  Bank  of  Alexandria,  supra^  it  was 
said  that  the  power  by  implication  would  be  held  good,  provided 
it  were  one  which  could  be  conferred  by  a  written  vote  of  the 
board  of  directors.  Circumstances  may  be  shown,  among  which 
are  especially  usage  and  holding  out,  which  dispense  with  proof 
of  the  vote,  and  either  estop  the  corporation  to  deny  it  or  make 
its  supposed  existence  a  conclusive  presumption  of  law.  But 
this  does  not  affect  the  imperative  requisition  that  such  a  vote, 
if  it  ever  had  been  passedy  should  have  been  legal  and  valid,  and 
within  the  powers  of  the  board.  Since  no  one  can  allege  igno- 
rance of  the  law,  persons  dealing  with  the  bank  are  held  to 
know  those  limits  which  surround  the  possible  powers  of  each 
particular  officer,  and  which  can  be  extended  by  no  process 
whatsoever,  be  it  by  the  most  perfect  of  usages  or  by  the  most 
formal  of  votes.    Though,  according  to  the  quotation  already 

• 

cited  from  Lloyd  i;.  West  Branch  Bank,  knowledge  of  the  con- 
tents of  the  corporate  charter  cannot  be  demanded  of  the  mem- 
bers of  the  business  community.  If  one  deals  with  an  officer 
beyond  these  described  limits,  there  is  nothing  which  he  can 
prove  which  will  protect  him.  If  it  is  matter  of  law  that  a 
certain  functidh  or  act  falls  exclusively  or  inalieAably  within 

• 

the  range  of  the  powers  and  duties  of  one  officer,  no  state  of 
affairs  can  cause  the  performance  of  that  function  or  act  by 
another  officer  to  affect  or  bind  the  bank.  There  are  such  ex- 
clusive and  inalienable  functions  in  the  various  officers,  as  will 
be  seen  hereafter ;  and  it  behooves  the  public  to  become  ac- 
quainted with  them,  since  usurpation  of  each  other's  functions, 
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though  often  innocently  done  through  ignorance  and  mistake, 
by  bank  officers  is  not  uncommon,  and  frequently,  by  force  of 
the  above  doctrine,  works  a  mischief  to  the  customer  which  the 
law  is  impotent  to  cure.  The  case  of  the  Farmers'  and  Mechan- 
ics' Bank  v.  Butchers'  and  Drovers'  Bank^  furnishes  a  good 
example  in  this  matter.  Selden,  J.,  delivering  the  opinion, 
said  that  though  a  custom  for  a  cashier  or  a  teller  to  certify  a 
check  might  be  perfectly  good,  yet  it  was  subject  to  the  limita- 
tion that  it  could  only  be  good  where  the  drawer  had  fmids  in 
the  bank.  In  the  case  under  consideration  the  drawer  had  not 
funds  and  the  holder  was  aware  that  he  had  not.  The  legal 
limitation  of  the  power  of  certifying,  which  rendered  certifica- 
tion under  these  circumstances  invalid,  was  a  rule  of  law  which 
the  holder  of  the  check  could  not  be  heard  to  declare  himself 
ignorant  of.  It  was  an  absolute  rule  of  law,  and  the  holder 
must  be  held  to  know  that  it  was  such  and  that  nothing  could 
dispense  with  its  operation.  Knowing  the  deficiency  of  tlie 
drawer's  assets,  he  ought  also  to  have  known  that  as  an  unavoid- 
able consequence  the  certifying  officer  was  exceeding  tho  poB- 
sible  limits  of  his  authority.  The  loss  therefore  must  rest  upon 
him  for  having  accepted  a  certification  which  the  law  would 
conclusively  presume  that  he  knew  to  be  invalid. 

notification. 

In  like  manner  a  bank  may,  in  the  same  way  as  any  other 
principal,  ratify  after  performance  unauthorized  acts  of  its 
agents ;  such  ratification  may  be  direct,  or  it  may  be  presumed 
from  the  ordinary  circumstances  which  constitute  practical 
ratification  in  the  eye  of  the  law,  as,  for  example,  from  its  re- 
ceiving the  benefit  of  the  acts.^  But  of  course  it  could  not 
ratify  acts  of  the  nature  just  discussed,  where  an  officer  under- 
takes to  act  in  a  matter  in  which  the  law  absolutely  forbids  him 

1  16  N.  Y.  126.  To  precisely  the  same  effect  is  the  case  of  Massey  v.  Eagle 
Bank,  9  Met.  306.    See  also  Salem  Bank  v.  Gloucester  Bank,  17  Mass.  1. 

3  Lime  Rock  Bank  v,  Macomber,  29  Me.  564;  Hooker  v.  Eagle  Bank,  80 
N.  Y.  88. 
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to  act.  That  cannot  be  made  legal,  after  performance,  which 
conld  not  have  been  rendered  legal  before  it.  Thus  if  a  presi- 
dent or  a  cashier  of  his  own  sole  motion  should  effect  a  dis- 
count, he  would  trench  upon  an  inalienable  function  of  the 
directors.  His  act  would  be  not  voidable  but  absolutely  void, 
in  direct  contravention  of  a  law  which  the  directors  could  by 
no  action  of  their  own  abrogate  or  affect.  Since  they  could  not 
have  originally  conferred  on  him  power  to  do  the  act,  so  they 
must  be  equally  unable  subsequently  to  render  valid  his  assump- 
tion  of  the  power.  The  money  advanced  by  the  bank  could 
of  course  be  recovered  in  an  ordinary  action  of  debt.  But  the 
contract  of  discount,  strictly  as  such,  could  never  be  confirmed 
by  the  directors,  or  sued  upon  or  enforced  by  either  party.  It 
must  be  absolutely  and  irremediably  void.  On  the  other  hand 
any  act  which  the  directors  could  originally  have  empowered 
any  officer  to  do,  they  may  ratify,  after  he  has  done  it  without 
original  authority.  Tims  a  cashier  has  no  power  to  engage 
counsel  for  the  bank  in  a  lawsuit.  But  it  is  a  duty  which  the 
board  can  at  any  time  by  their  vote  impose  upon  him.  So  if 
he  does  retain  counsel  of  his  own  sole  motion,  his  act  may  be 
afterwards  directly  or  indirectly  accepted  by  the  board  on  behalf 
of  the  corporation. 

Irregvlar  and  Wrongful  Acts  of  Officers. 

Unless  under  very  peculiar  circumstances  a  bank  will  not  be 
held  liable  to  make  good  such  acts  or  undertakings  of  their 
officers  as  are  unwarrantable,  unusual,  or  indirectly  in  contrar 
vention  of  any  l&w.^  How  far  and  in  what  classes  of  cases  they 
are  liable  for  the  results  of  dishonest  or  erroneous  acts  is  a  very 

1  Wjman  v,  Hallowell  &  Augusta  Bank,  14  Mass.  58 ;  where  the  question  was 
whether  a  hank  could  be  bound  to  pay  the  bank  notes  and  bills  of  its  predecessor, 
of  the  same  name,  by  reason  of  promises  to  that  effect  made  by  its  president  and 
cashier.  Lloyd  v.  West  Branch  Bank,  16  Fenn.  St  172 ;  where  the  cashier  had 
leceiTed,  without  consideration,  a  bundle  of  notes  "  the  issuing  of  which  had 
been  interdicted  "  by  a  statute.     Foster  v.  Essex  Bank,  17  Mass.  479. 

6 
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interesting  question,  upon  which,  strange  to  say,  there  are  few 
authorities.    Though  fortunately  among  those  which  we  have, 
the  elaborate,  thorough,  and  luminous  opinion  delivered  by 
Parker,  O.J.,  in  the  case  of  Foster  i;.  The'  Essex  Bank,  stands 
forth  as  a  valuable  disquisition  upon  this  subject,  and  is  worth 
a  long  array  of  naked  decisions.    The  facts  in  this  well-known 
case  were  as  follows :  A  cask  of  gold  doubloons  was  left  with 
the  bank  for  safe-keeping,  the  circumstances  of  its  reception 
constituting  ia  the  opinion  of  the  court  a  purely  gratuitous  bail- 
ment.   It  was  kept  in  the  bank  vaults  with  precisely  the  same 
care  with  which  the  funds  and  property  of  the  bank  were  kept. 
But  the  cashier  of  the  bank,  with  the  connivance  of  a  subor- 
dinate clerk,  stole  from  the  vaults  a  quantity  of  bank  property, 
and  also  a  considerable  amount  of  this  gold.    It  was  no  part  of 
the  duty  of  either  the  cashier  or  clerk  to  open  or  meddle  with 
the  keg  in  which  the  doubloons  had  been  secured  by  their  de> 
positor ;  and  no  officer  of  the  bank  had,  from  the  nature  of  the 
mandate,  any  right  to  examine  or  so  much  as  touch  the  con- 
tents of  the  keg.    The  counsel  for  the  plaintiff  urged  that  the 
principal  was  liable  for  tlie  tortious  act  of  its  agent,  the  cashier. 
But  the  court  said,  upon  the  authority  of  the  Mechanics'  Bank 
i;.  Bank  of  Columbia,^  that  the  liability  of  the  principal  depends 
upon  the  facts,  1.  That  the  act  was  done  in  the  exercise,  and  2, 
within  the  limits,  of  the  power  delegated.    For  example,  for 
money  credited  in  the  books  of  the  teller,  or  proved  to  have 
been  deposited  with  him  though  not  credited,  the  bank  is  an- 
swerable.     The  inquiry  then  in  this  case  must  simply  be, 
whether  when  the  gold  was  taken  from  the  cask  by  the  cashier 
and  clerk  they  were  in  the  course  of  their  official  employment. 
Their  master,  the  bank,  had  no  right  to  meddle  with  or  to  open 
the  cask ;  it  neither  could  delegate,  nor  did  it  attempt  to  dele- 
gate, any  authority  to  any  of  its  officers  so  to  do.    It  was  not 
within  the  duty  of  the  cashier  to  know,  or  to  take  any  account 
of,  the  contents.    He  was  not  therefore  acting  within  the  scope 

1  6  Wheat.  826. 


OF  OFFICERS  AKD  AGENTS.  83 

of  his  authority  when  he  committed  the  villany ;  and  the  bank 
18  no  more  answerable  than  if  he  had  stolen  the  pocket-book  of 
an  individual  from  the  bank  counter.  ^^  If  then,"  the  learned 
judge  proceeds,  ^^  it  be  asked,  for  what  acts  of  a  cashier  or  clerk 
th0  bank  would  be  answerable ;  I  should  answer,  for  any  which 
pertain  to  their  official  duty ;  for  correct  entries  in  their  books, 
and  for  a  proper  account  of  general  deposits ;  so  that,  if  by 
any  mistake,  or  by  fraud,  in  these  particulars,  any  person  be 
injured,  he  would  have  a  remedy.^ .  .  .  For  the  correct  conduct 
of  all  their  servants,  in  their  proper  sphere  of  duty,  they  are 
answerable."  In  this  especial  case,  ^^  if  the  cashier  had  any 
official  duty  to  perform  relating  to  the  subject,  it  was  merely 
to  close  the  doors  of  the  vault  when  banking  hours  were  over ; " 
but  neither  to  open  the  keg,  nor  to  touch  its  contents.  The 
bank  is  ^^  not  answerable  for  special  deposits,  stolen  by  one  of 
their  officers,  any  more  than  if  stolen  by  a  stranger ;  or  any 
more  than  the  owner  of  a  warehouse  would  be,  who  permitted 
his  friend  to  deposit  a  bale  of  goods  there  for  safe-keeping,  and 
the  goods  should  be  stolen  by  one  of  his  clerks  or  servants. 

^'  The  undertaking  of  banking  corporations  with  respect  to 
their  officers,  is  that  they  shall  be  skilful  and  faithful  in  their 
employments :  they  do  not  warrant  their  general  honesty  and 
uprightness.  And  it  is  the  same  with  individuals."^  The 
cited  case  of  Finnucane  v.  Small  ^4s  in  all  respects  like  the  one 
before  us,  except  that  the  goods  were  to  be  kept  for  hire,"  a 
difference  altogether  in  favor  of  the  present  defendants.  In 
answer  to  this  case  it  was  observed  in  argument  that  '^the 
cashier  of  the  bank  was  trusted  and  therefore  the  doctrine  of 
Lord  Kenyon  did  not  apply.  But  if  we  are  right  in  the  prin- 
ciples before  stated,  he  was  not  trusted  in  this  business;  neither 
he  nor  his  principal,  the  bank,  having  any  thing  to  do  with  the 

1  To  the  point,  that  the  hank  is  liable  for  frauds  or  mistakes  of  the  cashier  or 
derk  in  their  entries  in  the  books  of  the  bank  and  in  false  accounts  of  deposits, 
maj  be  cited  also  Salem  Bank  v,  Gloucester  Bank,  17  Mass.  1 ;  Gloucester  Bank 
V.  Salem  Bank,  id.  83 ;  Andrews  v.  President,  &c.  of  Suffolk  Bank,  12  Graj,  461. 

>  Citing  Unnucane  v.  Small,  1  £sp.  815. 
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chest  or  cask,  but  to  give  it  a  place  in  the  vault,  and  to  lock  it 
up  when  the  hours  of  business  were  over ;  and  so  the  cashier 
must  be  considered  like  the  servant  in  the  case  cited." 

It  was  acknowledged  by  the  counsel  for  the  bank,  in  this 
case,  that  a  more  difficult  question  would  have  been  presented 
had  the  board  of  directors,  or  their  predecessors,  shown  any 
negligence  in  the  original  appointment  or  the  subsequent  re- 
tention of  the  defaulting  officials.    Had  these  persons  borne 
bad  characters,  or  had  circumstances  of  suspicion  or  demand- 
ing inquiry  come  to  the  knowledge  of  the  board,  or  had  the 
board  for  any  reason  been  unwilling  to  trust  their  own  property 
with  them  in  the  same  manner  in  which  they  trusted  the  prop- 
erty of  the  bank,  then  the  plaintiff  might  have  had  a  better  case. 
No  adjudicated  cause  aids  us  in  determining  what  redress,  if 
any,  the  law  would  allow  to  the  sufferer  who  had  lost  a  special 
deposit  under  such  circumstances  of  additional  aggravation. 
An  opinion  must  be  matter  of  speculation.     Very  probably  he 
might  be  allowed  to  recover.    But  if  he  were  it  is  obvious  that 
his  action  could  not,  as  in  this  case,  be  asiumpnt.    It  should 
be  an  ordinary  action  on  the  case  for  damages,  laying  an  injury 
or  loss  directly  resulting  from  the  wrongful  default  of  the  cor- 
poration.   The  chief  difficulty  to  the  success  of  the  plaintiff  in 
such  a  suit  would  probably  be  in  showing  tliat  the  default  of 
the  directors  was  in  fact  the  causa  proxima  of  his  mishap.     It 
would  of  course  be  easy  to  show  that  it  facilitated  the  occur- 
rence of  the  mishap,  but  the  only  immediate  cause  in  the  eye 
of  the  law  might  perhaps  be  regarded  as  the  felony  of  the 
officials. 

Upon  this  point  the  same  volume  of  Massachusetts  Reports, 
which  is  peculiarly  rich  in  interesting  and  ably  argued  bank 
cases,  contains  a  valuable  decision.  The  facts  of  the  case  of 
the  Salem  Bank  v.  The  Gloucester  Bank  ^  were  these :  A  large 
number  of  the  bills  or  notes  of  the  bank  were  prepared  for  cir- 
culation, and  were  signed  by  the  cashier.    They  only  needed 

i  17  Mass.  1. 
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for  their  perfection  the  signature  of  the  president.  This  how- 
ever they  did  not  receive,  and  they  were- kept  in  this  condition 
for  several  years,  lying  in  the  cashier's  desk  in  the  open  room 
of  the  bank.  Thieves  broke  into  the  bank,  and  attempted  to 
break  its  vanlt  without  success.  But  they  broke  open  the  desk 
and  stole  the  incomplete  bills,  forged  the  president's  signature 
upon  them,  and  put  them  in  circulation.  The  holders  sought 
to  recover,  among  other  pleas,  under  a  declaration  for  damages, 
alleging  that  their  loss  was  the  result  of  the  excessive  and 
wrongful  negligence  of  the  bank  in  allowing  notes  so  nearly 
perfect  to  lie  in  so  exposed  a  place.  Of  course  no  business 
man  could  deny  that  practically  the  manner  in  which  these 
notes  were  kept  was  un  pardonably  careless.  Had  they  been 
in  the  vault,  it  was  practically  proved  that  they  would  have 
remained  intact,  since  the  vaults  were  not  opened.  But  the 
plaintifiEs  were  not  allowed  to  recover.  The  court  said  that 
for  the  '^  indirect  and  remote  consequences  of  the  negligence  " 
the  corporation  was  not  answerable.  They  did  not  leave 
finished  notes  in  this  exposed  condition,  but  only  paper 
which  required  the  further  and  independent  act  of  forgery 
an  act  which  is  a  felony,  to  make  them  capable  of  working  a 
deception.  The  neglect  was  only  causa  remota^  and  the  bank 
could  not  be  held.  The  decision  is  clearly  reasoned  and  per- 
fectly satisfactory  in  law.  Unfortunately  its  value  is  rather 
negative  than  positive,  for  it  furnishes  very  little  aid  towards 
the  determination  of  what  species  of  directorial  negligence  the 
results  would  be  regarded  as  sufficiently  immediate  to  be  an- 
swered for  by  the  bank,  and  no  other  cases  supply. this  deficiency. 
It  should  perhaps  be  remarked  that  it  was  not  intimated  in 
this  case  that  the  directors  had  been  in  any  default  in  choosing 
or  keeping  a  cashier  whose  character  they  ought  to  have  known 
to  be  such  as  to  render  him  unfit  for  the  responsibility  imposed 
upon  him; 
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Pre8umptums  of  Regtilarity. 

If*  the  officer  or  agent  of  a  corporation  is  clothed  with  a 
certain  power,  either  by  charter,  statute,  or  by  the  lawful  act 
of  the  corporation,  and  if  he  uses  that  power  for  an  unauthor- 
ized or  even  prohibited  purpose,  or  fraudulently,  yet  the  corpo- 
ration will  be  answerable  for  his  action  to  any  innocent  third 
person  affected  thereby.^  Ordinarily,  whenever  the  act  is  one 
not  upon  its  face  illegal,  or  in  excess  either  of  the  general  cor- 
porate powers  or  of  the  powers  which  the  officer  undertaking  it 
may  legally  exercise,  and  is  held  out  as  authorized  to  exercise, 
regularity  is  always  presumed  in  favor  of  any  person  who  had 
no  notice  contravening  the  correctness  of  these  appearances. 
The  principle  is  general,  applying  to*  all  corporations.  But 
many  interesting  and  important  decisions  in  bank  litigation 
depend  upon  it,  and  seem  worthy  of  mention.  In  the  Farmers' 
and  Mechanics'  Bank  of  Kent  County  t;.  Butchers'  and  Drovers' 
Bank,^  the  teller,  duly  authorized  to  certify  a  check  if  the 
drawer  had  funds  in  the  bank,  certified  the  check  of  a  drawer 
who  had  no  funds.  The  certification  under  the  circumstances 
was  clearly  unauthorized ;  but  the  holder  had  no  notice  of  the 
facts  which  rendered  it  so.  Mr.  Justice  Selden,  delivering  the 
opinion  in  the  New  York  Court  of  Appeals,  said :  The  bank 
leads  persons  to  put  confidence  in  its  teller,  through  whom 
they  are  obliged  to  deal  with  the  bank.  For  his  acts,  there- 
fore, within  the  scope  of  his  employment  and  authority,  so  &r 
as  can  bo  known,  the  bank  must  be  responsible.  Here  the  fact 
of  whether  or  not  there  were  funds  was  one  which  could  only 
be  learned  by  asking  the  teller  himself.  Knowledge  that  he 
could  not  certify  without  funds  is  not  knowledge  of  the  ex- 
trinsic fact  that  there  are  no  funds.    A  check  taken  on  the 

^  Sheehan  o.  Davis,  17  Ohio  St.  671 ;  Madison  &  Indianapolis  R.R.  Co.  v. 
Norwich  Saying  Soc.,  24  Ind.  467 ;  Barnes  v.  Ontario  Bank,  19  N.  Y;  162 ;  Curtis 
V.  LeaYitt,16  id.  9 ;  Leavitt  v,  Yates,  4  Edw.  Ch.  184 ;  Stoney  v,  Amer.  Life  Ins. 
Co.,  11  Paige,  686 ;  GiUett  v.  CampbeU,  1  Den.  620. 

a  16  N.  Y.  126. 
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faith  of  the  officer's  representation  that  he  has  aiUhoritjf  to 
certify  does  not  bind  the  bank,  if  he  had  reallj  no  such  author- 
ity.   But,  provided  he  has  the  authority,  then  a  check  taken 
on  the  strength  of  his  representation  that  there  are  funds, 
binds  the  bank,  unless  the  holder  knows  as  a  fact  that  the  rep- 
resentation is  false.    The  sound  rule  seems  to  be,  that  where  a 
party  dealing  with  an  agent  ascertains  that  the  agent's  act  cor- 
responds exactly  with  the  terms  of  the  power,  he  may  take  the 
agent's  representation  as  to  any  extrirmc  fact^  peculiarly  within 
the  agent's  knowledge,  and  not  ascertainable  by  a  compari- 
son of  the  power  with  the  act  done  under  it.    The  distinction 
is  clear,  and  is  well  put  by  the  learned  judge.    The  bank  does 
not  hold  out  the  officer  as  authorized,  and  he  is  not  authorized, 
to  state  what  are  or  are  not  his  proper  functions.    But  all  his 
acts,  however  irregular  or  fraudulent,  done  in  pursuance  of  a 
function,  which  as  a  matter  of  fact  the  bank  has  in  any  man- 
ner made  properly  his,  must  affect  the  bank,  if  the  party  deal- 
ing with  him  acted  in  good  faith.    To  the  like  effect  was  the 
holding  in  Ex  parte  Overend,  Gurney,  &  Co.^    Acceptances 
made  by  an  officer  duly  authorized  to  accept  upon  the  receipt 
of  collateral  security,  but  who  in  this  instance  had  accepted 
without  such  receipt,  were  holden  good  as  against  the  bankers 
in  the  hands  of  a  third  party,  holding  for  value  and  ignorant 
of  the  facts  which  had  rendered  the  acceptance  really  irregular 
and  unauthorized. 

Where  a  bank  president,  by  fraud  and  collusion  between 
himself  and  the  payee  of  a  draft  drawn  on  the  bank,  raised 
money  dishonestly  upon  the  draft  by  the  wrongful  use  of  his 
official  powers,  it  was  held  that  a  bona  fide  indorsee  for  value  of 
the  paper  might  recover  thereon  from  the  bank.^  So  if  nego- 
tiable paper  be  indorsed  for  accommodation  solely,  it  is  irregu- 
lar and  even  illegal ;  and  is  of  course  an  unauthorized  and 
wrongful  act  on  the  part  of  the  officer  doing  it.    Yet  if  the  in- 

1  Law  Rep.  4  Ch.  460. 

a  Ridgwfty  V.  Farmen'  Bank,  12  Serg.  &  R.  256. 
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doreement  of  the  negotiable  paper  of  the  bank  is  the  proper 
function  of  this  officer,  the  bank  will  be  bound  to  the  holder  of 
this  wrongfully  indorsed  paper,  provided  he  came  by  it  in  due 
course  of  business,  and  without  notice  of  the  fact  that  the  in- 
dorsement was  for  accommodation.^  Though  by  the  principle 
already  laid  down,  holding  the  taker  to  knowledge  of  the  law 
provided  he  has  knowledge  of  the  facts,  if  he  had  been  aware 
that  it  was  solely  an  accommodation  indorsement  he  could  not 
have  recovered  on  the  ground  that  he  did  not  know  but  that 
the  officer  might  be  authorized  to  make  such.  The  absolute 
and  necessary  illegality,  the  impossibility  of  its  being  legal  ex- 
cept perhaps  by  virtue  of  special  legislation,  which  no  one  can 
assume,  is  a  principle  of  law  which  everybody  is  imperatively 
presumed  to  know.  So  with  the  ordinary  statutory  requisition 
that  all  formal  contracts  of  the  bank  shall  be  signed  by  the 
president  and  cashier.  The  contracts  must  be  first  made  by 
the  directors^  for  power  to  sign  is  not  power  to  make,  and  then 
only  does  the  function  of  the  president  and  cashier  come  in. 
They  are  authorized  to  sign  contracts  which  have  been  thus 
previously  entered  into ;  but  they  are  authorized  to  sign  none 
others.  For  none  others  are  in  fact  contracts  of  the  bank. 
So  if  they  do  sign  others,  it  is  an  unauthorized  exercise  of  a 
power  or  duty,  which  yet  properly  inheres  in  them.  But  it 
has  been  strongly  intimated  that  their  signatures  should  be 
regarded  as  conclusive  of  the  validity  of  a  contract,  in  favor  of 
third  parties  affected  thereby  and  ignorant  of  the  irregularity 
lying  behind  this  undue  procedure,  but  done  prima  facie  in 
strict  pursuance  of  an  existent  function.^ 

Two  other  isolated  cases,  not  easily  to  be  placed  under  any 
very  general  classification,  in  which  banks  have  been  held 
liable,  may  be  noticed  here,  probably  more  appropriately  than 
in  any  other  connection.    The  first  is  that  of  Tracy  v.  Tal- 

1  Mechanics'  Banking  Aw'n  ».  N.  Y.  &  Saugerties  Lead  Co.,  28  How.  Pt.  74; 
Bank  of  Genesee  v,  Patehin  Bank,  8  Kern.  809. 
a  GiUett  V.  CampbeU,  1  Den.  620. 
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mage,  president,  i&c.^  The  plaintiff  sold  stocks  to  the  bank 
and  received  in  payment  notes  of  a  description  which  the  law 
prohibited  the  bank  from  issuing.  He  was  considered  to  be 
80  far  affected  with  a  knowledge  of  the  law  that  he  could  not 
recover  on  the  illegal  notes.  But  it  was  held  that  he  was  not 
m  pari  ddieto  with  the  bank  in  any  such  senpe  as  to  prevent 
him  firom  holding  the  bank  liable  to  reimburse  to  him  the  value 
of  the  stocks  sold,  either  in  quantum  meruit  or  €t$9ump9it.  In 
the  second  case  ^  a  loan  was  made  in  form  to  the  president  who 
gave  his  individual  note  for  the  amount  but  with  the  indorse- 
ment of  the  bank.  It  was  held  that  if  the  loan  was  in  fact  for 
the  benefit  of  the  corporation,  or  if  the  lender  was  made  to 
believe  it  to  be  so,  and  if  it  was  within  the  scope  of  the  business 
of  the  corporation,  but  this  unusual  process  was  resorted  to 
solely  to  avoid  a  technical  legal  restriction  which  prevented  the 
lender  from  lending  directly  to  the  corporation,  then  the  cor^ 
poration  would  be  liable  on  the  indorsement.^ 

Officers  de  facto. 

The  bank  will  be  bound  by  the  acts,  within  the  scope  of  his 
apparent  agency,  of  any  one  who  is  its  officer  de  facto.  The 
bank  holds  him  out  as  its  officer,  and  as  having  the  right  and 
duty  to  perform  certain  functions,  and  it  is  as  fully  responsible 
as  if  this  right  and  duty  had  been,  in  every  stage  of  its  growth, 
perfect.  Such  facts  as  that  he  has  never  been  regularly  or 
formally  inducted  into  office ;  that  all  the  requisites  for  his 
entry  upon  the  active  performance  of  its  duties  have  not  been 
complied  with ;  even  that  originally  he  was  not  legally  eligible 
for  the  office,  will  not  suffice  to  free  the  bank  from  its  liability 
upon  the  acts  which  it  has  permitted  him  to  do  in  its  behalf. 
Thus  directors,  coming  into  office  through  formalities  purport- 
ing to  be  legal  and  sufficient  are  directors  de  facto^  and  if  their 

1  4  Kern.  ie£. 

s  Central  Bank  v.  Empire  Stone  Dressing  Co.,  26  Barb.  28. 
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election  was  actually  illegal  they  can  yet  only  be  ousted  by 
writ  of  quo  warranto.  One  formally  appointed  cashier  may  bind 
the  bank  as  a  teller,  if  he  is  allowed  as  a  matter  of  fact  to  per- 
form the  functions  of  a  teller.  Neither  does  the  fact  that  one 
appointed-to  an  office  fails  to  take  the  oath  or  to  file  the  bond, 
which  may  be  prescribed  by  statute  or  by-laws,  vitiate  or  in- 
validate any  of  the  acts  done  by  him  during  his  actual  incum- 
bency.^ In  the  cited  case  of  Baird  v.  Bank  of  Washington, 
less  than  a  quorum  of  the  directors  elected  a  person  to  fill  a 
vacancy  in  their  board.  The  proceeding  was  of  course  irregu- 
lar and  illegal.  But  the  person  so  chosen  appeared  at  a  sub- 
sequent meeting  and  voted.  His  presence  and  his  vote  were 
necessary  to  make  a  majority  in  the  quorum  then  present. 
Nevertheless  the  action  taken  at  the  meeting  and  only  taken 
by  his  assistance  was  sustained  as  binding  the  bank,  on  the 
ground  that  he  had  come  in  under  color  of  title,  had  never  been 
ousted,  and  so  was  a  director  de  facto. 

BOARD  OF  DIREOTOBS. 

General  Functions. 

The  general  control  and  government  of  all  the  afibirs  and 
transactions  of  the  bank  rest  with  the  board  of  directors.  For 
such  purposes  the  board  constitutes  the  corporation,  may  act 
as  the  corporation,  and  unless  specially  restricted  may  exercise 
all  the  powers  which  the  corporation  is  authorized  at  common 
law,  or  under  the  charter  or  organic  law  to  exercise.  Organic 
banking  laws  and  charters  customarily  confer  upon  the  board 
in  broad  phraseology  the  general  power  to  conduct  and  man- 
age the  corporate  business.  But  this  language  is  practically 
only  a  recognition  of  the  functions  which  the  board  would  be 
entitled  and  called  upon  to  exercise  by  the  rules  of  common 

^  Bank  of  the  United  States  v.  Dandridge,  12  VHieat.  64 ;  Minor  t;.  Mechanics' 
Bank  of  Alexandria,  1  Pet  46;  Delaware  &  Hadson  Canal  Co.  v.  Pennsjlyania 
Coal  Co.,  21  Penn.  St  181 ;  Cooper  v,  Curtis,  80  Me.  488 ;  Smith  v.  Bank  of  the 
State,  18  Ind.  827 ;  Baird  v.  Bank  of  Washington,  11  Serg.  &  R.  411. 
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law  and  does  not  operate  to  enlarge  those  functions  or  to  des- 
ignate them  with  any  greater  particularity.  Neither  can 
the  duty  thus  conferred  be  construed  as  a  requisition  upon  the 
directors  to  undertake  the  performance,  in  person,  of  all  the 
acts  called  for  by  the  daily  routine  of  the  business  of  the  bank. 
It  extends  to  such  matters  only  as  are  usually  and  conveniently 
allotted  to  the  charge  of  directors  in  the  banking  business. 
Some  such  acts  they  must  perform ;  others  they  may  perform. 
But  the  obligation  is  measured  by  an  uniform  \isage  prevailing 
among  banks  universally.  Their  personal  execution  may  be 
restricted  to  the  matters  thus  designated,  unless  others  be 
specifically  named  or  added  in  the  law.  Besides  a  variety  of 
specific  acts  which  they  must  initiate  or  wholly  do,  this  uniform 
usage  imposes  upon  them  the  ^'  general  superintendence  and 
active  management"  of  the  corporate  concerns.  They  are 
bound  to  know  what  is  done,  beyond  the  merest  matter  of 
daily  routine ;  and  they  are  bound  to  know  the  system  and 
rules  arranged  for  its  doing.  So  though  it  has  been  said  that 
powers  of  a  public  character  given  by  the  legislature  to  any 
body  of  individuals  can  never  be  sub-delegated  by  the  recipients^ 
yet  this  doctrine  has  never  been  allowed  to  prohibit  bank  direc- 
tors from  appointing  agents  and  endowing  them  with  sufficient 
powers  for  executing  the  resolutions  of  the  board  and  carrying 
on,  without  specific  authority  in  each  individual  case,  the  ordi- 
nary transactions  of  daily  business.^ 

Accordingly  they  may  delegate  to  a  conmiittee  of  their  own 
number  power  to  mortgage  real  estate  of  the  corporation,  in- 
cluding as  a  necessary  implication  power  to  execute  and  deliver 
the  ordinary  and  proper  instruments.^  Although  dealings  in 
real  estate  are  of  the  most  dignified  and  formal  character  of 
any  dealings  in  the  eye  of  the  law ;  yet  general  supervision 
even  of  these  satisfies  the  duty  of  the  board.    All  beyond  this 

1  Bmrill  v.  Nahant  Bank,  2  Met.  (Maas.)  168;  Bid^ay  v.  Fanners'  Bank, 
12  Serg.  &  B.  266. 

*  Bonill  V.  Nahant  Bank,  2  Met.  168. 
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may  be  delegated.  Thej  may  empower  the  president  alone, 
or  the  president  and  cashier  conjointly,  to  borrow  money  on 
behalf  of  the  bank,  to  indorse  its  promissory  notes,  to  obtain 
discounts  for  its  use ;  these  powers  also  including  the  power 
to  make  delivery  of  the  paper  thus  negotiated.  It  seems  also 
that  these  powers  may  be  conferred  not  only  by  a  special  vote 
passed  with  a  view  to  a  single  occasion,  but  also  by  a  general 
resolution  looking  to  their  frequent  exercise  on  various  occa- 
sions.^ Though  votes  of  this  broad  nature  unless  very  cau- 
tiously indulged  in  are  likely  often  to  be  improper  and  in  some 
degree  unsafe.  For  if  they  appear  to  go  too  far  in  throwing 
within  the  discretion  of  others  the  decision  of  weighty  matters 
covering  a  wide  ground  of  responsibility,  they  would  amount  to 
an  effort  in  a  measure  to  delegate  the  ^^  management ''  of  the 
business  of  the  bank.  To  this  extent  the  board  of  directors 
cannot  go.  Within  reasonable  and  moderate  limits,  so  narrow 
that  their  general  supervision  must  practically  cover  all  that 
their  delegates  can  possibly  do  within  them,  they  may  confer 
powers  by  a  general  resolution,  which  may  be  valid  for  an  in- 
definite period  and  for  any  number  of  separate  transactions. 
But  authority  so  large  as  to  transfer  in  an  important  degree 
the  control  of  the  corporate  affairs  they  could  not  confer. 

Thus  the  making  of  discounts  is  an  inalienable  function  of 
the  directors.  They  cannot  part  with  it,  or  invest  any  officer 
or  officers  with  it.  It  rests  in  them  alone  and  exclusively.  It 
is  a  power  of  that  degree  of  vital  importance  that  it  cannot  be 
taken  out  of  the  policy  of  the  general  principle  that  powers  of 
a  public  nature,  given  by  the  legislature,  cannot  be  sub-dele- 
gated.^ The  legislature  imposes  upon  the  board  tiie  duty  of 
taking  charge  of  all  those  matters  of  business  upon  the  wise 
and  skilful  conduct  of  which  the  prosperify  of  the  instituticm 
and  the  safety  of  persons  dealing  with  it  depend.     This  duty 

1  Ridgway  v.  Fannera'  Bank,  12  Serg.  &  R.  256 ;  Merrick  v.  Bank  Metropolla, 
8  Gil],  69 ;  Fleckner  v.  Bank  of  the  United  States,  8  Wheat.  888. 
s  Lyon  V.  Jerome,  26  Wend.  486. 
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ibej  cannot  shift  in  whole  or  in  part  upon  others,  and  it  covers 
no  department  of  banking  business  more  unquestionably  than 
the  making  of  loans  and  discounts.    The  cited  case  of  the 
Bank  Commissioners  v.  Bank  of  Buffalo,  if  carelessly  read, 
might  seem  to  give  the  directors  power  to  confer  upon  the 
financial  officer  of  the  bank  a  general  authority  to  discount. 
But  a  more  careful  examination  serves  to  show  that  quite  the 
contrary  was  intended,  and  that  the  case  really  illustrates  the 
doctrine  of  the  last  preceding  paragraph.    The  board  may  give 
the  financial  officer  by  a  single  resolution  power  to  make  a 
considerable  number  of  discounts  or  loans,  provided  they  be 
requested.    But  this  single  resolution  must  name  the  person 
or  persons  to  whom  the  loans  may  be  made,  the  aggregate  sum 
which  they  must  never  exceed ;  the  time ;  and  such  other  pai> 
ticulars  as  the  directors  may  deem  of  moment.    Thus,  in  fact 
though  many  separate  acts  may  be  authorized  by  this  one  vote, 
yet  nothing  is  i^ly  done  beyond  the  supervision  of,  or  with- 
out the  active  exercise  of  their  discretion  by,  the  directors. 
They  may  order  the  cashier  to  let  A.  have  such  loans  as  he 
shall  wish,  in  such  sums  and  at  such  times  as  he  shall  ask, 
within  a  certain  period,  up  to  the  amount  of  a  designated  sum, 
to  run  for  specified  times,  at  rates  of  interest  named,  and  upon 
designated  conditions  concerning  indorsers,  or  collateral  secu- 
rity.   This  does  not  leave  each  individual  discount  made  to  A. 
to  be  passed  upon  by  the  directors ;  yet  in  fact  no  discount  is 
made  to  him  by  any  official  authority  other  than  that  of  the  board 
or  at  the  substantial  discretion  of  any  person  save  the  directors. 
Such  is  unquestionably  the  real  thread  of  legal  principle  which 
runs  through  the  cases  cited  in  this  and  the  next  preceding 
paragraph.    It  alone  can  make  them  intelligible  and  consistent 
with  established  rules.^ 

The  ordinary  executory  functions  of  the  various  officers  of 
the  bank  are  necessarily  not  affected  by  the  statutory  delega- 

1  Bank  of  the  United  States  v.  Dmm,  6  Pet  61 ;  Bank  Ck>mmi88ionen  v. 
Bank  of  Bofblo,  6  Paige,  497 ;  Perpy  v.  MiUaudon,  8  La.  668. 
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tion  of  the  management  of  all  corporate  affairs  to  the  board. 
Management  is  not  identical  with  execution  and  does  not  in- 
tend execution.  Checks  are  drawn,  notes  and  bills  indorsed, 
deposits  received,  drafts  paid,  and  the  like  transactions  con- 
ducted as  matter  of  course  by  the  appropriate  customary  offi- 
cers without  any  authorizing  rote  of  the  directorial  board. 
These  matters  do  not  constitute  the  ^^  management "  of  the 
bank,  nor  interfere  with  the  ^^  control "  of  its  affidrs.  They 
are  properly  the  medium  through  which  that  management  and 
control  are  introduced  in  the  practical  transactions. 

It  has  been  held  also  that  a  banking  corporation  may  divide 
the  total  of  its  business  into  various  distinct  departments, 
choosing  a  separate  board  of  directors  to  have  control  of  each 
respectively.    Or  it  may  have  but  one  board,  and  divide  it 
into  committees,  conferring  upon  each  committee   supreme 
power  in  its  appropriate  department.    Then  the  resolutions  of 
each  committee  within  the  scope  of  the  business  allotted  to  it 
will  be  equivalent  to  and  of  the  same  effect  as  similar  resolu- 
tions of  the  entire  board.^    But  in  the  latter  case  the  powers 
intended  to  be  exercised  by  each  committee  should  be  dis- 
tinctly conferred  upon  it,  as  in  any  other  case  of  delegation 
of  authority.    The  mere  nomination  of  two  or  three  among 
the  directors  to  constitute  a  ^^  finance  committee,"  may  impose 
duties  or  especial  watchfulness  and  supervision  upon  them,  but 
without  some  further  delegation  of  real  power  to  them  it  does 
not  give  them  the  supreme  control  and  management  of  all  the 
financial  transactions  and  business  of  the  bank.    Their  duties 
rather  than  their  powers  are  enlarged.    The  intent  to  increase 
the  authority  which  they  already  have,  if  individual  directors 
can  be  properly  said  to  have  any  authority  at  all,  must  be  ex- 
pressed in  some  more  clear  and  precise  manner  than  by  the 
simple  act  of  giving  the  name  of  ^^  finance  committee  "  to  A.  B. 
and  C.  D.  out  of  the  whole  number  of  the  board.    So  it  was 
held  in  New  York  that  the  president,  cashier,  and  ^^  finance 

1  Palmer  v.  Yates,  8  Sandf.  187. 
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committee  "  of  the  board  could  not  mortgage  corporate  real 
estate  without  the  concurrence  of  the  board  of  directors; 
although  practically  the  president  and  cashier  had  been  wont 
to  exercise  very  large  authority  and  discretion  in  the  manage- 
ment of  the  bank's  affairs.  The  finance  committee  as  such 
enjoyed  no  increase  of  power,^ 

The  bank  is  bound  by  the  action  of  the  majority  of  the  board, 
taken  in  the  manner  usually  adopted  by  the  board,  no  matter 
how  informal  or  peculiar  that  manner  may  be.  An  expression 
of  the  will  of  the  majority  is  what  the  law  looks  for  and  recog- 
nizes.^ When  a. quorum  of  the  directors  are  assembled  at  a 
legal  meeting  they  will  bind  the  bank  by  their  proceedings, 
even  though  the  remainder  of  their  number  have  had  no  notifi- 
cation of  the  meeting.^  But  though  the  action  of  the  quorum 
may  be  valid  as  the  action  of  the  corporation  under  such  cir- 
cumstances, yet  it  by  no  means  follows  that  they  may  not  them- 
selves be  in  fault  if  the  failure  to  notify  all  the  members  of  the 
board  was  not  absolutely  unavoidable.  It  is  the  duty  of  every 
director  to  be  present  at  every  meeting  of  the  board.  Clearly 
the  responsibility  which  rests  upon  him  as  a  part  of  the  govern- 
ment of  the  corporation  gives  him  the  absolute  right  to  demand 
that  due  notice  be  given  him  of  all  meetings  of  the  government 
for  deliberation  or  action.  The  directors  have  no  power  or  dis- 
cretion, directly  or  indirectly,  to  debar  any  one  of  their  number 
from  the  exercise  of  all  his  rights,  a  fortiori  from  the  perform- 
ance of  all  his  duties.  Not  even  the  conviction,  honestly  enter- 
tained by  all  the  rest,  that  one  of  the  members  is  secretly  hostile 
to  the  real  interests  of  the  bank,  will  authorize  them  to  refuse 
him  any  of  those  means  of  scrutinizing  its  affairs  which  ordi- 
narily pertain  to  his  incumbency  in  office.  Even  the  formality 
of  a  by-law  is  impotent  to  deny  him  access  to  the  books  and 
accoimts.    A  by-law  assuming  to  do  so  is  simply  invalid.    The 

1  Leggett  V.  New  Jersey  Bankmg  Co.,  Sazt  641. 

3  Bank  of  Middlelmrj  v.  Batland  &  Washington  B.B.  Ck>.,  80  Yt  159. 

*  Edgerijr  v,  Emenon,  8  Foet.  566. 
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effort  is  sufficient  and  proper  ground  for  the  granting  a  writ  of 
mandamus  in  favor  of  the  excluded  official ;  and  the  writ  may 
be  directed  not  alone  to  the  other  directors,  but  also  to  any 
subordinate  officer  who  has  assisted  in  the  attempt  to  prevent 
the  ousted  petitioner  from  exercising  any  of  his  legal  functions. 
The  supposed  hostility  even  if  it  should  be  proved  would  fur- 
nish no  valid  cause  for  withholding  the  writ.^ 
f  But  the  power  of  the  directors  over  the  president,  at  least 
under  our  present  national  banking  act,  is  greater.  Him,  it 
has  been  declared,  they  may  remove  absolutely  and  at  any  time 
by  their  own  sole  action.^  A  clause  in  the  articles  of  associa- 
tion, giving  them  this  power,  is  valid,  and  will  sufficiently 
authorize  them  to  exercise  it.  But  such  a  clause  is  in  fact 
surplusage,  for  the  act  of  Congress,  sec.  11,  itself  directly  and 
fully  bestows  the  power.  The  construction  of  this  section,  as 
referring  to  directors  and  not  to  stockholders,  the  court  say,  is 
quite  clear.  In  the  case  cited  it  was  urged  that  no  by-laws 
had  ever  been  adopted  by  the  stockholders  or  accepted  by  the 
Comptroller  of  the  Currency,  and  that  until  this  had  been  done 
the  directors  could  not  properly  perform  the  act  of  removal. 
The  objection  however  was  overruled.  It  was  not  considered 
at  all  necessary  that  by-laws  should  have  been  adopted  before 
a  president  could  be  chosen,  be  removed,  and  a  successor  ap- 
pointed. The  by-laws  in  fact  could  have  nothing  to  say  about 
the  matter  at  all,  save  perhaps  that  they  might  be  permitted  to 
prescribe  immaterial  formalities  to  accompany  its  exercise. 
What  the  act  of  Congress  explicitly  gives,  not  even  the  articles 
of  association  could  take  away ;  much  less  could  the  by-laws 
interfere  with  it.  Their  formal  adoption  or  even  their  existence 
are  not  necessary  preliminaries  to  the  exercise  of  a  power  which 
springs  from  a  source  wholly  independent  of  them  and  infinitely 
above  them  in  weight  and  authority. 

1  People  V.  Throop,  12  Wend.  188. 
3  Taylor  v.  Hutton,  48  Barb.  195. 
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Directors  as  Trustees. 


The  high  degree  of  confidence  and  responsibilitj  resting  upon 
directors  of  corporations  has  often  led  the  courts  to  regard  them 
as  trustees,  and  to  declare  the  relationship  existing  between 
ihem  and  the  stockholders  to  be  that  of  trustees  and  cestuis 
que  trustent,  respectively.  If  this  can  be  asserted  with  regard 
to  the  generality  of  corporations,  it  is  peculiarly  and  exception- 
ally true  with  regard  to  banking  corporations,  in  whose  solvency 
the  whole  neighboring  community  must  be  at  least  indirectly 
interested.  The  directors  of  a  bank  are  not  trustees  for  the 
stockholders  alone,  but  they  owe  an  even  earlier  duty  to  the 
depositors,  and,  if  the  bank  exercises  the  privilege  of  circula- 
tion, still  a  prior  duty  to  the  public  at  large.  The  law  is,  as  it 
ought  to  be,  very  jealous  in  exacting  the  strict  and  thorough 
performance  of  these  duties,  and  it  is  in  the  scrutiny  of  possible 
breaches  of  them  that  the  rigid  rules  which  govern  trustees 
have  been  applied.  It  is  not  enough,  to  exculpate  a  director, 
that  no  a<!tual  dishonesty  can  be  shown,  tliat  he  cannot  be  posi- 
tively proved  to  have  been  influenced  by  interested  motives. 
Like  a  trustee  he  is  absolutely  prohibited  from  the  performance 
of  those  questionable  acts,  wherein  his  conduct  may  be  wholly 
free  from  blame,  but  where  the  bias  of  self-interest  is  strong 
and  may  influence  him  even  without  his  own  recognition  of 
the  fact.  A  director  who  wishes  to  keep  completely  within  the 
•protection  of  the  law  must  look  to  something  more  than  the 
mere  integrity  of  his  own  intentions.  The  law  is  obliged  to 
forbid  a  certain  general  class  of  actions  in  which  the  temptation 
is  BO  great  that  it  is  wisely  regarded  as  better  to  wholly  remove 
human  frailty  from  the  possibility  of  yielding  than  to  be  con- 
tinually plunging  into  darkling  inquiries  as  to  the  probable 
purity  and  uprightness  of  sundry  isolated  transactions.  It  is 
possible  that  any  person,  being  a  director,  might  at  a  meeting 
of  the  board  vote  honestly,  and  with  a  single  eye  to  the  bank's 
welfare,  upon  a  question  in  which  he  had  an  individual  interest 
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y  ^tion.     It  is  also  possible  that  he 

\  yet  not  succeed  in  doing  so,  by 

^uity  of  mental  vision  which  such 

.^tfn  produce.     But  a  sound  precaution 

^«fge  these  possibilities  for  a  certainty.    The  law 

^  lias  with  wholesome  care  declared  that  it  is  a  duty  of 

«ffrector,  resulting  from  the  employment  itself,  not  to  acquire 

any  interest  in  any  matter  adverse  to  that  of  the  bank  so  long 

as  he  remains  in  office.    Likewise  as  a  trustee  is  allowed  to 

make  no  profit  from,  or  by  the  aid  or  use  of,  the  object-matter 

of  his  trust ;  so  a  director  is  forbidden  to  make  any  profit  out 

of  his  employment.    Not  only  must  he  refrain  from  voting  on 

questions  in  which  he  is  directly  interested ;  but  he  must  not 

use  his  influence,  resulting  from  his  official  position,  to  secure 

his  own  ends  or  his  privato  advantage.    Neither,  of  course,  can 

he  directly  or  indirectly  barter  this  influence  to  any  outside 

person  upon  any  species  of  consideration  moving  from  that 

person  to  himself.     It  is  not  enough  in  the  eye  of  the  law  to 

protect  him  that  he  did  not  mean  to  prejudice  the  bahk.    If  his 

act  is  open  to  suspicion,  he  will,  like  a  trustee,  be  held  to  have 

violated  his  duty,  which  is,  not  to  strive  to  do  questionable 

things  conscientiously,  but  wholly  to  refrain  from  all  action  or 

intermeddling  in  them,  of  what  nature  soever.^ 

It  is  frequently  attempted  to  prevent,  by  statutory  enactment, 
or  by  provisions  in  charters,  some  of  the  more  definite  and 
openly  dangerous  acts  which  directors  might  often  be  tempted 
to  do  for  their  own  use  and  advantage.  But  this  method  is 
necessarily  insufficient.  The  language,  if  specific,  will  cover 
ioo  little ;  if  general,  will  cover  too  much,  and  so  in  either  case 
the  phraseology  will  be  easily  perverted  and  the  intent  evaded 
on  the  plea  of  reasonable  construction  or  necessity.     The  Na- 

1  Butts  ».  Wood,  88  Barb.  181 ;  Ex  parte  Bennett,  18  Beav.  889;  Benson  p. 
Heathorn,  1  You.  &  C.  Ch.  826 ;  York  Railway  Co.  v.  Hudson,  19  £ng.  L.  &  £q. 
861 ;  16  Beav.  486 ;  Richards  r.  New  Hampshire  Ins.  Co.,  48  N.  H.  263 ;  Baird  p. 
Bank  of  Washington,  11  Serg.  &  B.  411 ;  In  re  Grant,  7  Moore,  P.  C.  141 ;  Ex 
parte  Robinson,  2  De  Gez,  M.  &  G.  617. 
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tional  Banking  Act  wisely  refrains  from  any  enactment  on  the  \ 
subject  of  loans  or  discounts  made  to  directors.    It  leaves 
their  conduct  in  all  particulars  to  the  supervision  of  the  com-  | 
mon  law,  which,  as  it  has  been  above  laid  down,  must  be  re- 
garded as  requiring  only  proper  and  efficient  enforcement  to 
render  it  fully  equal  to  the  task  thus  imposed  upon  it,  of  secur- 
ing perfect  purity  in  the  administration  of  the  bank's  affairs.   \ 
In  the  absence  of  legislative  prohibition  there  is  no  rule  of  the   I 
common  law  which  prevents  the  making  a  loan  or  discount  to    : 
a  director  any  more  than  to  any  other  person.    Only  a  director,    '; 
applying  for  such  a  loan,  must  not  vote  or  officially  aid  in  the    ' 
discussion  concerning  its  allowance.    The  same  principles  of 
law  will  be  applied  to  this  as  to  other  loans ;  but  they  will  be 
rigidly  enforced,  and  the  proceedings  will  be  severely  scru- 
tinized.^   He  must  behave  himself  strictly  like  any  other  out- 
side  customer  of  the  corporation.    He  must  make  his  request    i 
to  be  acted  upon  by  the  majority  of  his  co-directors,  strictly 
exclusive  of  himself.     It  is  probable  that  any  circumstances  of 
impropriety  or  suspicion  attendant  upon  the  fact  of  his  making 
the  application  at  all,  or  upon  the  manner  of  the  making  it  or 
the  procuring  its  acceptance,  would  be  construed  with  a  degree 
of  stringency  as  against  him,  which  would  not  be  exercised  ' 
towards  an  ordinary  outside  borrower.     Under  any  circum- 
stances favoritism  or  fear  of  offending  are  too  likely  to  have  ; 
some  influence  in  such  a  transaction,  and  even  the  suspicion  of 
them  cannot  be  too  carefully  guarded  against.     Prudence  no 
less  than  right  feeling  should  prevent  the  applicant  from  being  / 
present  at  the  discussion  and  vote. 

K  a  statute  prohibits  loans  to  directors,  a  loan  to  a  firm  in 
which  a  director  is  one  of  the  copartners  is  illegal.^  But  the 
mere  fact,  however,  that  the  director  is  to  be  ultimately  bene- 
fited by  a  loan  is  not  per  se  enough  to  make  the  loan  improper 
or  invalid,  even  when  loans  to  directors  are  prohibited  by  law. 

1  See  Conynham's  Appeal,  67  Fenn.  St.  474. 

s  Bank  CoxnmisBionen  v.  Bank  of  Baffido,  6  Paige,  497. 


100  POWERS,  DUTIES,  AND  LIABILITIES 

If  the  board  is  satisfied  with  the  credit  or  securities  offered  bj 
A.  they  may  discount  his  note,  although  the  amount  received 
by  him  is  to  go  to  the  use  and  into  the  possession  of  one  of 
themselves.  The  question  is,  who  is  the  real  debtor  to  the 
bank?  not  what  use  will  the  debtor  make  of  the  borrowed 
funds  ?  Accordingly  where  a  statute,  in  terms,  forbade  any 
director  to  '^  become  indebted  or  liable  "  to  the  bank  for  a  sum 
exceeding  fifty  per  cent  of  the  amount  of  the  capital  stock  of  the 
bank  owned  by  him,  and  a  note  was  given  to  the  bank  by  other 
parties,  tliough  in  fact  the  debt  was  for  the  benefit  of  a  direc- 
tor ;  it  was  held  that  this  was  not  an  illegal  evasion  of  the 
statute,  inasmuch  as  the  note  and  the  claim  thereon  of  the  bank 
were  good  against  the  signers.  The  case  is  very  poorly  reported, 
but  this  point  seems  to  be  deducible  from  it.^ 

A  method  frequently  resorted  to  for  securing  the  fidelity  of 
directors  in  the  exercise  of  their  duties  is  to  require  them  to 
own  in  their  own  right  and  unencumbered  a  certain  number  of 
the  shares  of  the  corporation.  Imperfect  as  this  must  be,  as  a 
check  upon  men  of  large  property,  it  is  perhaps  the  best  avail- 
able plan.  It  has  been  adopted  in  our  National  Banking  Act, 
which  declares  (sect.  9)  that  each  director  shall  own  at  least 
ten  shares  of  the  corporate  stock.  This  regulation,  however, 
simply  prescribes  the  requisite  qualification  for  election  to  the 
office.  If  a  person  not  thus  qualified  is  elected  and  seeks  to 
enter  upon  the  office  without  qualifying  by  the  purchase  of  ten 
shares,  he  may  be  ousted  by  legal  process.  But  his  acting  as 
a  director  will  not  make  him  in  any  manner  liable  for  this 
number  of  shares.  Neither  can  he  be  regarded  either  at  law 
or  in  equity,  or  for  any  purposes,  as  the  constructive  owner  of 
them.  His  entering  upon  the  enjoyment  of  the  office  does  not 
in  any  case  estop  him  from  alleging  his  non-ownership  of  the 
requisite  number  of  shares  to  qualify  him  for  the  position.^ 
So,  in  England,  where  a  person  who  had  subscribed  for  twenty- 

1  Pemigewassett  Bank  v.  Rogers,  18  N.  H.  266. 

a  Ex  parte  Marquis  of  Aberoorn,  81 L.  J.  Ch'j,  828 ;  Ex  parte  Boney,  88  id.  781. 
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five  shares  was  chosen  a  director,  and  acted  as  such,  though 
the  ownership  of  fifty  shares  was  required  by  law  in  order  to 
qualify  him  for  the  position ;  it  was  declared  that  he  could  be 
held  liable  as  a  contributor  only  for  the  price  of  the  twenty- 
five  shares,  though  the  company  was  insolvent  and  the  credi- 
tors were  sufferers.  A  stronger  or  more  conclusive  case  than 
this  one  could  not  be  desired. 

If  a  director  commits  a  breach  of  duty  in  advocating,  or 
voting  upon,  a  measure  in  which  he  is  so  interested  that  he 
ought  to  have  regarded  himself  as  wholly  excluded  from  the 
deliberation  and  decision  upon  it,  yet  the  action  of  the  board 
thereon  will  be  valid  and  binding  upon  the  corporation  in  favor 
of  any  innocent  third  person,  not  cognizant  of  or  a  party  to 
the  wrongfulness  of  the  proceeding.  Thus  in  a  case  where  a 
director  was  jointly  responsible  with  a  debtor  upon  a  debt 
owing  to  the  bank,  he  was  present  and  voted  at  the  meeting 
when  the  board  settled  the  debt  by  taking  a  conveyance  of  the 
debtor's  real  estate.  It  was  held  that  the  fact  of  his  voting, 
however  wrongful  in  him,  nevertheless  did  not  avoid  the  con- 
tract as  towards  the  debtor,  unless  fraudulent  collusion  or  the 
part  of  the  debtor  should  be  shown.  The  debtor  had  nothing 
to  do  with  the  correctness  of  the  dealings  taking  place  between 
the  bank  and  its  own  agents  and  officers.  He  had  only  to 
satisfy  himself  that  the  board  was  acting  within  its  powers.^ 

■ 

Control  of  Directors  over  the  BanVs  Property. 

Directors  can  use  the  funds  and  property  of  the  bank  only 
for  proper  banking  purposes,  and  for  the  strict  furtherance  of 
the  business  objects  and  financial  prosperity  of  the  corporation. 
Their  discretion  and  power  to  manage  its  affairs  extend  only 
to  the  conducting  those  affairs  in  the  best  manner  that  their 
knowledge,  foresight,  and  observation  can  suggest,  to  the  end 
of  increasing  the  profits  and  enhancing  the  value  of  the  invest- 

1  Baird  v.  Bank  of  Washington,  11  Serg.  &  B.  411. 
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ments  which  have  been  intrusted  to  their  charge  by  others. 
They  cannot  use  any  portion  of  the  money  for  such  objects  of 
usefulness  or  charity,  or  the  like,  as  they  may  consider  worthy 
of  encouragement  and  aid.  All  their  transactions  most  be 
strict  matters  of  business.  They  cannot  make  gifts  from  the 
corporate  property.  They  cannot,  without  authority  from  the 
*  stockholders,  subscribe  money  to  any  objects,  however  meri- 
torious, unless  with  the  immediate  view  and  expectation  of 
thereby  furthering  the  actual  worldly  and  material  well-being 
of  the  bank.  They  are  trustees  of  the  property  of  others  for 
this  sole  and  only  purpose,  and  if  they  appropriate  any  portion 
of  the  property  for  any  other  purpose  whatsoever,  however 
intrinsically  deserving,  it  is  yet  a  deviation  from  their  obvious 
duty,  both  legal  and  moral,  for  it  is  nothing  else  than  a  clear 
breach  of  a  plain  and  simple  trust.^ 

Such  an  act,  if  upon  its  face  perfectly  regular,  and  within 
.the  scope  of  the  directorial  authority,  and  if  the  circumstances 
did  not  affect  third  parties  with  notice  of  its  wrongfulness, 
would,  as  towards  such  parties,  bind  the  bank.  But  if  the 
real  nature  of  the  act  were  known  to  the  outsider  he  would  be 
held  to  a  knowledge  of  its  illegality  arising  from  its  not  being 
within  the  ordinary  agency  conferred  by  the  corporate  prin- 
cipal upon  its  official  agents.  For  directors  though  they  are 
the  government  of  the  corporation  are  yet,  no  less  than  any 
subordinate  officers,  its  agents,  with  a  definite  scope  to  their 
agency,  and  can  only  act  legally  within  this  scope.^  If  their  act 
is  such  that  it  is  the  duty  of  the  party  dealing  with  them  to  know 
that  it  falls  without  the  ordinary  limits  of  directorial  power, 
he  will  be  affected  by  its  invalidity.  If  the  facts  are  known  to 
him  which  show  that  as  matter  of  law  the  directors  are  un- 
dertaking an  act  of  this  description,  he  deals  with  them  at  his 

1  Frankfort  Bank  v.  Johnson,  24  Me.  490;  Bedford  R.B..Co.,  v.  Bowser,  48 
Penn.  St.  29. 

3  Salem  Bank  v.  Gloucester  Bank,  17  Mass.  1 ;  Bank  of  Eentuckj  v.  Schnyl- 
km  Bank,  1  Par.  Sel.  C.  180 ;  Bidlej  v.  Plymouth  Grinding  &  Baking  Ck>.,  2 
Ezch.  711. 
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own  peril  if  he  neglects  to  satisfy  himself  that  they  have  re- 
ceived a  special  and  extraordinary  authority  in  the  particular 
case.  If  they  have  not,  any  loss  he  may  incur  is  only  the 
natural  result  of  his  own  laches.  Thus  it  is  a  principle  of  law 
that  the  directors  can  only  use  fiinds  of  the  bank  for  legitimate 
banking  purposes.  If  they  borrow  money  intending  to  use  it 
for  other  purposes,  and  the  lender  is  aware  of  this  intent,  then 
their  use  of  it  accordingly  will  relieve  the  bank  from  indebted- 
ness upon  the  loan.^ 

Also  a  case  of  misappropriation  of  the  funds  of  the  corpora- 
tion has  been  held  to  be  where  the  directors,  apprehensive  that 
a  suit  was  to  be  instituted  against  them  by  the  stockholders, 
used  corporate  funds  to  retain  counsel  for  their  own  defence.^ 
A  clearer  case  of  a  wrongful  misapplication  and  deflection  of 
trust  money  from  the  purposes  of  the  trust  is  not  likely  to 
occur. 

Ordinarily  they  cannot  voluntarily  release  a  debt  owing  to 
the  company,^  but  where  the  emergencies  of  business  require  it 
they  may  make  a  nominal,  or  merely  apparent  sacrifice  of  bank 
property,  if  it  seems  reasonably  likely  to  redound  to  the  sub- 
stantial benefit  of  the  institution.  In  the  bona  fide  pursuit  of 
this  end,  their  power  is  not  limited  by  technical  restrictions 
which,  under  other  circumstances,  would  forbid  their  cancelling 
debts  owing  to  the  bank.  The  case  of  Baird  v.  Bank  of  Wash- 
ington shows  that  they  may  commute  a  debt  if  it  seems  to  them 
practically  more  advantageous  to  do  so,  than  it  would  probably 
be  to  push  it  at  law,  or  to  retain  the  naked  legal  claim  for  the 
full  amount.  In  like  manner  if  any  officer  of  the  bank  is  in 
arrear  or  default,  it  is  perfectly  in  their  power  to  compound 
and  settle  with  him  in  any  manner  and  upon  any  terms  which 
seem  to  them  to  promise  to  secure  the  most  complete  reim- 
bursement to  the  bank.  Their  contract  of  this  nature  can  be 
subsequently  avoided  by  the  bank,  solely  on  the  ground  of  fur- 

1  Bank  of  Australasia  v.  Breillat,  6  Moore,  P.  C.  197. 

s  Tercy  v.  Millandon,  8  La.  668.        '  Stanhope's  Case,  8  De  Gex  &  S.  198. 
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ther  fraud  or  diBhonesty  of  the  compounding  officer  occarring 
in  the  negotiation  itself.' 

In  like  manner  it  not  unfrequently  occurs  that  the  wrongful 
or  erroneoua  act  of  an  officer  canaea  a  loss  to  the  bank  which 
he  can  be  held  liable  toreimburse,  but  which  there  is  reason  to 
believe  can  only  be  recovered  hj  a  suit  against  some  other  third 
party.  But  if  recourse  is  bad  to  the  suit  against  the  third  par- 
ty, then  the  testimony  of  the  officer  in  fault  may  be  absolutely 
essential,  or  at  least  very  desirable,  to  secure  the  success  of  the 
bank.  Whereas  on  the  ground  that  he  is  a  party  immediately 
interested  in  the  result  of  the  litigation,  he  must  in  aH  probable 
expectation  be  rejected  at  the  trial  as  an  incompetent  witneBS, 
unless  he  is  first  legally  and  fully  released  from  his  liability  to 
the  corporation.  la  this  dilemma  it  is  the  duty  of  the  direc- 
tors to  consult  solely  the  comparative  ultimate  probability  of 
securing  reimbursement  to  the  bank  from  the  defendant  or 
Crom  the  officer.  It  may  be  that  the  amount  of  the  loss  is 
greater  than  can  poBsibly  be  recovered  from  the  officer  or  Irom 
his  bondsmen,  while  the  other  defendant  would  be  amply  able 
to  pay  it.  It  may  be  that  the  result  of  the  suit  is  doubtfiil ;  or 
that  only  a  successful  result  can  in  reason  be  anticipated.  Upon 
the  consideration  of  such  facts,  the  directors  must  conclude 
irhether  or  not  worldly  wisdom  would  lead  them  to  release  the 
claim  of  the  bank  against  the  officer,  or  to  abandon  the  notion 
of  the  other  suit,  or  to  sacrifice  in  its  prosecution  the  advantage 
of  his  evidence.  If  their  choice  is  of  the  first  alternative,  then 
it  is  not  only  in  their  power  but  it  becomes  their  duty  to  exe- 
cute to  bim  a  full,  valid,  and  sufficient  release  from  his  liability. 
We  say  they  must  be  guided  solely  by  their  notion  of  worldly 
wisdom  in  the  case ;  unless  by  direct  sanction  from  the  stock- 
holders, their  feeling  towards  the  officer,  and  ttteir  opinion  of  , 
his  conduct  and  character,  cannot  be  allowed  any  weight  what- 
soever ;  and  this  equally  whether  this  feeling  and  opinion  would 
lend  them  to  punish  him  to  the  utmost  extent  of  their  power, 
1  Frankfort  Bank  v.  Johuon,  fi^pra. 
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or  to  pity  and  relieve  him.  The  question  is  purely  of  dollars 
and  cents,  not  of  moral  desert,  of  yindictiveness,  or  of  Chris- 
tian sentiment.^ 

A  cognate  rule  forbids  the  directors  needlessly  or  gratuitous- 
ly to  assume  either  actual  or  contingent  liabilities  on  behalf  of 
others.  If  they  could  ever  have  the  right  to  do  so,  it  could 
be  only  under  circumstances  of  urgent  necessity,  and  where 
interests  of  the  bank  seemed  to  be  in  some  degree  involved, 
so  that  a  jury  would  be  willing  to  regard  the  exceptional  excuse, 
as  sufficient.^ 

But  the  board  of  course  has  power  to  part  with  or  to  pledge 
the  property  of  the  bank  in  the  ordinary  and  due  course  of 
business,  and  for  proper  purposes.  So  it  may  assign  or  trans- 
fer any  part  or  the  whole  of  the  corporate  assets,  of  whatever 
description  of  property  they  may  consist,  in  order  to  pay  the 
corporate  debts,  or  to  secure  preferred  creditors.  Its  rights 
and  powers  in  this  respect  are  co-ordinate  with  the  rights  and 
powers  enjoyed  by  individuals  in  the  same  situation.  What- 
ever a  merchant  or  a  mercantile  firm  owing  largely  or  more 
than  they  can  pay,  could  legally  do  with  their  property  to  pay 
or  secure  their  creditors,  all  or  any  of  them,  the  board  of  di- 
rectors can  legally  do  with  the  funds  of  the  bank.^  This  is  the 
rule  of  common  law.  Of  course  it  may  be  modified  by  legis- 
lative enactments  imposing  peculiar  duties  or  restrictions  upon 
institutions,  seriously  indebted,  in  failing  circumstances,  or 
fully  insolvent.  Such  an  enactment  is  that  of  sect.  52  of  the 
National  Banking  Act  which  declares  that  any  species  of  trans- 
fer of  corporate  property  of  any  description  whatsoever  "  made 
after  the  commission  of  an  act  of  insolvency,  or  in  contempla- 
tion thereof,  with  a  view  to  prevent  the  application  of  its  assets 
in  the  manner  prescribed  in  this  act,  or  with  a  view  to  the 

1  Lewis  V.  Eastern  Bank,  82  Me.  90. 

3  Stark  Bank  v,  U.  S.Pottei7  Co.,  84  Yt  144. 

>  Sterens  v.  HiU,  29  Me.  188 ;  Dana  v.  Bank  of  United  States,  5  Watts  &  S. 
228 ;  Sargent  v.  Webster,  18  Met.  (Mass.)  497 ;  Merrick  v.  Bank  of  the  Metropo- 
lis, 8  Gill,  59 ;  Bank  Conunissioners  v.  Bank  of  Brest,  Barring.  Ch.  (Mich.)  106. 
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preference  of  one  creditor  to  another,  except  in  payment  of  its 
circulating  notes,  shall  be  utterly  null  and  void."  This  section 
very  distinctly  depriyes  the  directors  of  the  common-law  priy- 
ileges  which  otherwise,  according  to  the  cited  cases,  they  would 
enjoy,  and  leaves  the  test  of  what  an  individual  might  do  no 
longer  fully  operative  to  determine  what  they  may  do. 

Isstie  of  Bank-notes  or  BUU  a  Function  of  the  Dvredjore. 

If  the  bank  has  the  legal  authority  to  issue  its  bills  or  notes 
for  circulation  as  currency,  the  power  to  make  the  issue  is  one 
of  the  ordinary  and  inherent  functions  of  the  board  which  the 
public  has  a  right  to  presume  is  vested  in,  and  will  be  honestly 
exercised  by,  the  directors.  The  bank  is  held  to  warrant  their 
fidelity.  If  the  issue  is  attended  with  any  error,  neglect,  or 
fraud,  the  resulting  loss  is  that  of  the  bank.  For  example,  if 
there  be,  from  any  of  these  causes,  an  over-issue,  the  bank  must 
yet  redeem  all  the  notes  in  the  hands  of  innocent  holders.^ 
The  transaction,  falling  within  the  ordinary  scope  of  directorial 
authority,  is  one  wherein  the  bank  guarantees  both  the  integ- 
rity and  the  accuracy  of  its  agents. 

Duty  of  Directors  concerning  unauthorized  illegal  Acts  of 

Officers. 

It  will  often  happen  that  a  subordinate  officer  will  do  an  act 
either  illegal  or  fraudulent,  which  is  of  such  a  nature  or  done 
in  such  a  manner  that  it  does  not  necessarily  bind  or  affect  the 
bank.  Thus  the  conduct  of  a  single  officer  may  be  such  that 
if  it  could  be  construed  as  the  action  of  the  corporation,  it 
would  cause  a  forfeiture  of  the  charter ;  but  if  it  be  without 
the  direction  or  privity,  a  fortiori  if  it  be  contrary  to  the  actual 
orders,  of  the  board  of  directors,  the  punishment  will  be  meted 
solely  to  the  wrong-doer,  and  it  will  be  considered  that  the  na- 
ture  of  the  case  furnishes  no  ground  for  a  proceeding  for  for- 

i  McDougald  v.  Bellamj,  18  Gku  411. 
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feitare  or  penalty  against  the  bank  itself.  But  whenever 
knowledge  of  the  commission  of  an  act  of  this  description,  any 
or  all  of  the  possible  results  of  which  might  be  averted  from 
the  bank,  is  brought  home  to  the  directors,  it  is  incumbent 
upon  them  at  once  to  disavow  the  doings  of  their  officer  on  be- 
half of  the  body  corporate,  to  decline  to  allow  the  corporation 
to  receive  any  benefit  from  them,  and,  so  far  as  can  be  done 
reasonably  and  without  injury,  to  seek  to  undo  the  transaction  if 
it  be  still  inchoate  or  imperfect.    If  the  whole  afTair  is  com- 

• 

pleted  and  can  no  longer  be  repudiated  or  undone,  or  if  no 
good  or  just  end  could  be  attained  by  the  repudiating  or  undo- 
ing when  knowledge  of  it  first  reaches  the  board,  still  it  is  their 
duty  promptly  to  remove  the  official  who  was  guilty  of  the  mis- 
demeanor. If  they  neglect  these  steps,  if  they  knowingly  suf- 
fer the  bank  to  reap  advantage  from  the  wrongful  conduct, 
or  if  they  continue  to  retain  the  wrong-doer  in  the  service  of 
the  bank,  they  will  be  regarded  as  sanctioning  and  adopting 
his  acts  on  behalf  of  the  bank,  and  it  will  be  afTected  by  these 
precisely  as  if  they  had  been  originally  done  under  direction, 
or  with  the  cognizance,  approval,  or  collusion  of  the  corporate 
government.^ 

The  cited  cases  also  suffice  to  sustain  a  doctrine  similar  to 
that  which  we  laid  down  in  discussing  the  possible  allegation 
of  directors  that  they  were  ignorant  of  the  existence  of  a  cus- 
tom and  usage  prevalent  in  their  bank.  Such  an  excuse,  it  is 
intimated,  would  be  utterly  insufficient  to  shield  the  bank  from 
the  natural  consequences  of  its  officer's  wrongful  act.  If  the 
ignorance  of  the  directors  that  a  breach  of  law  or  of  the  char- 
ter has  been  committed,  is  due  only  to  their  own  neglect  of 
their  obvious  duty  in  the  premises,  they,  t.  e.  the  bank,  will 
not  be  permitted  to  benefit  by  their  own  laches.  If  they  ought 
to  have  known,  and  have  no  sufficient  excuse  for  not  knowing, 
fhe  law  will  deal  witli  the  corporation  precisely  as  if  they  had 

1  Bank  CommiMioiien  v.  Bank  of  Buffido,  6  Paige,  497 ;  BobinBon  v.  Bealle, 

aDQa.zr6. 
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actually  known.  Thus  if  it  be  illegal  for  a  loan  or  discount  to 
be  made  to  a  director  beyond  a  certain  amount,  and  such  a 
loan  or  discount  is  actually  made,  the  fact  that  the  board  had 
neglected  to  examine  the  books  and  so  did  not  know  that  the 
accounts  of  the  bank  with  this  director  showed  so  large  a  loan 
already  outstanding  to  him,  is  no  defence  whatsoever  in  a  pro- 
ceeding by  the  bank  commissioners  for  the  dissolution  of  the 
corporation. 

Oontintuxnee  in  Office. 

It  is  a  (ommon  proviso  that  directors,  once  chosen,  shall  re- 
main in  office  until  a  choice  of  successors  has  been  made.  It 
is  a  useful  and  convenient  precaution  by  which  accidental  or 
unavoidable  intervals  are  bridged  over  without  an  interregnum, 
than  which  nothing  could  be  more  injurious  to  the  interests  of 
the  bank.  Though  the  original  term  of  office  be  limited  to 
one  year,  yet  it  may  be  indefinitely  prolonged  under  this  pro- 
vision. The  irregularity  in  failing  to  make  a  choice  in  due 
season  may  subject  the  corporation  to  statutory  penalties ;  but 
this  is  a  different  matter,  and  does  not  touch  the  tenure  of 
office  of  the  old  board.  The  rule  and  its  working  are  usually 
simple  enough,  and  we  have  found  only  one  case  where  litiga- 
tion has  arisen  under  it.  Here  choice  of  a  board  of  directors 
was  made,  but  the  company  was  hopelessly  insolvent.  It  was 
not  formally  dissolved,  but  no  business  whatsoever  was  under- 
taken by  it  for  sixteen  years  thereafter.  It  was  held  that  the 
last-chosen  directors  could  not  be  regarded  as  continuing  in 
office  throughout  this  period,  on  the  ground  that  no  choice  of 
successors  had  relieved  them.  Their  neglect,  not  objected  to, 
to  perform  any  official  duty  in  so  long  a  time,  was  equivalent 
to  their  abandonment  or  resignation  of  their  position.^ 

When  Notice  to  a  Director  is  Notice  to  the  Bank. 

It  is  a  question  of  frequent  occurrence  and  considerable 
moment  under  what  circumstances  a  bank  will  be  affected  with 

1  Bartholomew  v,  Bentlej,  1  Ohio  St.  87. 
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notice  of  a  fact  which  has  not  been  actually  and  formally  noti- 
fied to  its  assembled  directorial  board.     It  is  not,  of  course, 
indispensable  that  a  formal  statement  should  be  made  to  the 
board  at  its  regular  meeting.    A  discussion  or  open  mention 
of  the  matter  there,  howeyer  introduced,  is  amply  sufficient.^ 
But  where  the  information  remains  the  private  knowledge  of  a 
portion  only  of  those  present  it  is  important  to  know  when  the 
knowledge  of  this  portion  will,  and  when  it  will  not,  be  con- 
sidered to  be  the  knowledge  of  the  bank.     Knowledge  once 
received  by  any  board  of  directors  is  in  law,  however  it  may  be 
in  fact,  retained  by  every  subsequent  board,  and  the  bank  will 
be  afifected  by  it  without  a  repetition  of  the  communication.^ 
When  knowledge  is  gained  by  one  or  more  of  the  directors,  the 
general  rule  is  unquestioned  and  is  very  easily  stated.    If  the 
director  acquired  it  in  his  official  capacity,  or  in  the  course  of 
or  in  relation  to  any  special  matter  or  function  of  which  he  had 
charge  as  an  agent  of  the  bank,  then  he  knows  it  as  a  director 
and  the  law  holds  that  the  bank  also  knows  it.    If  he  acquired 
it,  however,  solely  as  any  other  private  individual  might  have 
acquired  it,  and  not  officially,  or  in  connection  with  his  discharge 
of  the  functions  of  his  office,  or  if  it  did  not  relate  to  any  mat- 
ter in  which  he  owed  a  peculiar  duty  to  the  bank,  he  does  not 
know  it  as  director,  and  the  bank  does  not  know  it  by  implica- 
tion from  his  knowledge,  unless,  as  a  matter  of  fact,  he  com- 
municates it  to  his  co-directors,  or  such  of  them  as  are  present 
at  the  meeting.    The  rule  is  thus  stated  probably  as  clearly 
and  correctly  as  it  can  be  in  general  phraseology.^    The  diffi- 

1  Bask  of  Pittsburg  v.  Whitehead,  10  Watts,  897.  In  this  case  it  was  noted 
as  a  qwBre  whether  publication  in  a  newspaper  subscribed  for  by  the  bank  would 
operate  aa  constructiye  notice  to  the  bank.  It  is  hardly  probable  that  such  a 
notion  could  be  sustained ;  it  is  going  much  too  fiur. 

s  Mechanics'  Bank  of  Alexandria  v.  Seton,  1  Pet.  299 ;  Fulton  Bank  v.  New 
York  &  Sharon  Canal  Co.,  4  Paige,  127. 

*  Custer  V.  Tompkins  County  Bank,  9  Barr,  27 ;  National  Bank  v.  Norton,  1 
Hm,  672  (a  leading  authority) ;  Bank  of  United  States  v.  Davis,  2  id.  461 ;  Ful- 
ton Bank  v.  Benedict,  1  Hall,  480 ;  Fulton  Bank  v.  New  York  &  Sharon  Canal 
Co.,4Paige,  127;  Washington  Bank  v.  Lewis,  22  Pick.  24;  Loomis  v.  Eagle 
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culty  lies  not  so  much  in  forming  the  abstraction,  as  in  the 
subsequent  practical  application.  Many  cases  have  arisen, 
wherein  the  interpretation  of  the  courts  has  been  called  in,  not 
to  determine  the  rule,  but  to  declare  whether  or  not  the  circum- 
stances bring  the  case  within  the  one  or  the  other  diyision  of 
the  rule.  The  question  is  whether  the  law  will  endow  the 
receiver  of  the  knowledge  with  an  ofScial  and  directorial  char- 
acter, or  only  with  his  private  and  individual  personality  at  the 
time  when  he  came  by  the  information  in  question.  It  is  by  no 
means  easy  to  establish  any  definite  test,  by  which,  as  by  a 
touchstone,  all  doubtful  cases  can  be  at  once  and  infallibly 
solved,  and  arrayed  upon  the  one  or  the  other  horn  of  the 
dilemma.  Nothing  better  can  be  done  than  to  give  brief  ab- 
stracts of  two  or  three  from  among  the  cited  cases,  selected 
with  a  view  to  showing,  as  well  as  may  be,  the  tendency  of  the 
courts  in  such  causes. 

In  the  Bank  of  the  United  States  v.  Davis  a  bill  of  exchange 
was  forwarded  to  one  who  was  a  director  in  the  bank,  with  the 
request  that  he  would  procure  a  discount  upon  it.  He  did  so; 
but  at  the  meeting  which  made  the  loan  he  was  present  and 
joined  in  all  the  proceedings,  and  there  falsely  alleged  that  the 
discount  was  for  his  own  benefit,  and  dishonestly  received  the 
money.  It  was  held  that  the  bank  was  affected  with  knowledge 
of  the  fraud  and  could  not  recover  the  amount  of  the  bill  from 
the  defrauded  party.  The  court  said  that  it  was  not  true  that 
the  director  was  not  acting  at  the  tune  on  the  behalf  of  the 
bank.  He  was  present,  consulting,  advising,  doubtless  recom- 
mending the  loan  upon  this  very  paper,  all  in  his  capacity  as 
director,  and  it  is  fair  to  suppose  that  his  influence,  as  a  direc- 
tor, procured  this  discount.  It  is  urged  that  he  was  only  one 
of  five  directors  engaged  in  the  transaction.  But  the  bank 
having  employed  several  agents  jointly  to  transact  a  particular 

Bank,  Disney,  286 ;  Bank  of  Pittsburg  v.  Whitehead,  10  Watts,  897 ;  Louisiana 
State  Bank  v.  Senecal,  18  La.  625 ;  Powles  v.  Paige,  8  C.  B.  26';  16  L.  J.,  C.  P. 
217 ;  In  re  Carew,  81  Bear.  89. 
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btifiiness,  is  equally  responsible  for  the  conduct  of  each  and  of 
all.     The  duty  of  any  one  of  them  to  communicate  his  knowl- 
edge is  as  obligatory  as  if  he  were  a  sole  agent.    It  will  be 
seen  from  the  language  of  this  decision  how  inextricably  the 
matter  of  notice  is  intertwined  with  the  principle  of  holding 
the  bank  liable  for  the  default  of  its  agent  committed  within 
the  scope  of  his  duty.     Indeed  the  rule  may  be  expressed  in  the 
language  of  the  latter  principle  as  correctly  as  in  any  other 
form,  —  thus :  Whatever  knowledge  a  director  acquires  within 
the  scope  of  his  official  emphymewb^  he  is  bound  to  communicate 
to  his  co-directorSy  that  is  to  say,  to  the  bank  itself.    If  he  neg- 
lects to  do  so  the  bank  is  liable  for  the  neglect  of  its  agent  to 
perform  the  duty  of  his  agency.    By  either  road  the  same  con- 
clusion is  arrived  at,  which  is,  the  liability  of  the  bank  to  the 
same  extent  as  if  it  had  known  what  its  director  knew  and  what 
he  ought  to  have  communicated.     It  may  be  said  that  it  is 
chargeable  with  his  knowledge,  received  within  the  scope  of 
his  agency  and  employment ;  or  it  may  be  said  that  it  is  charge- 
able with  the  result  of  his  neglect  to  perform  the  duty  of  com- 
munication imposed  upon  him  by  his  agency  and  employment. 
Practically  it  matters  little  which  course  is  chosen,  or  whether, 
as  in  the  foregoing  case,  an  effort  is  made  to  combine  both. 

The  case  of  Terrell  v.  The  Branch  Bank  at  Mobile^  seems  at 
first  almost  parallel  in  its  facts  and  precisely  contrary  in  its 
decision  to  the  preceding.  The  opinion,  though  not  emanating 
from  a  leading  bench,  is  eminently  sound  and  keen ;  and  the 
contrast  is  well  worth  examination.  A.  signed  a  promissory 
note  in  blank  and  gave  it  to  B.,  a  director  in  the  defendant 
bank,  with  directions  to  fill  it  up  with  the  sum  of  ^'  five  hun- 
dred dollars  "  and  to  use  it  in  renewal  of  A.'s  note  for  the  same 
amount  already  held  by  the  bank.  B.  filled  it  up  with  a  larger 
sum  aod  had  it  discounted  for  his  own  benefit.  He  was  pres- 
ent at  the  meeting  of  the  board  which  made  the  discount,  but 
of  course  did  not  disclose  the  truth.    In  this  case  his  knowl- 

1  12  Ala.  602. 
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edge  was  not  held  to  affect  the  bank,  and  A.  was  obliged  to  pay 
upon  the  note  the  amount  fraudulently  filled  in.  The  two  cases 
seem  strikingly  alike  in  their  facts,  yet  the  opposite  decisions 
in  them  respectively  seem  equally  satisfactory.  The  point  at 
once  of  reconcilement  and  of  difference  lies  in  this  fact:  The 
fraud  in  the  first  case  was  committed  by  the  director,  or  at 
least  the  first  steps  in  it  were  taken  by  him,  when  he  was  act- 
ing officially  and  on  behalf  of  the  bank,  and  within  the  scope  of 
his  agency  for  the  bank ;  his  undisclosed  knowledge  of  the 
truth  therefore  affected  the  bank,  for  he  possessed  his  knowl- 
edge officially ;  the  fraud  in  the  second  case  was  committed  by 
the  director  as  an  individual,  when  he  was  acting  as  agent  for 
A.  in  a  matter  in  which  A.  had  specially  commissioned  and 
intrusted  him  to  act ;  his  knowledge  of  the  truth,  therefore, 
was  his  private  knowledge  and  not  the  knowledge  of  the  bank ; 
for  he  did  not  possess  it  officially.  In  each  case  the  principal  in 
whose  business  the  director  was  agent  for  the  time  being,  and 
within  the  scope  of  his  agency  for  whom  he  conmiitted  the 
fraud,  and  possessed  a  knowledge  of  the  truth  which  ho  did  not 
disclose,  was  obliged  to  suffer  the  penalty  of  his  breach  of  his 
trust  and  to  make  good  his  fraud.  The  distinction  is  as  cor- 
rect as  it  is  subtle. 

In  Loomis  v.  Eagle  Bank  of  Rochester,  a  bank-director  was 
payee  of  a  note,  a  part  of  which  the  makers  claimed  the  right 
to  recoup  by  reason  of  an  alleged  breach  of  contract  between 
themselves  and  the  payee.  The  director  transferred  and  in- 
dorsed over  the  note  to  the  bank  for  value  and  in  due  course 
of  business,  but  without  informing  them  of  the  claim  of  the 
makers.  It  was  held  that  the  claim  could  not  be  sustained  as 
against  the  bank.  The  knowledge  of  him  who  was  at  once 
payee  and  director  was  not  the  knowledge  of  the  bank.  He 
did  not  come  by  it  or  possess  it  officially.  The  court  remarked 
that  to  insist  that  the  private  knowledge  of  any  director  should 
bind  the  bank  would  work  indefinite  mischief  in  business. 

In  the  Washington  Bank  v.  Levris,  a  director  procured  the 
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discount  of  a  note  which  was  afterwards  disputed  for  fraud. 
The  defence  was  not  considered  good.  But  this  case  is  to  be 
distinguished  from  the  case  of  the  Bank  of  the  United  States  v. 
Dayis,  for  whereas  in  that  case  the  director  had,  at  least  pre- 
smnablj,  acted  as  a  director  in  procuring  the  loan,  in  the  pres- 
ent case,  the  court  distinctly  state  that  it  was  because  he  did 
not  act  officially  in  the  making  of  the  loan,  but  simply  applied 
for  and  obtained  it  as  any  other  person,  wholly  an  outsider, 
would  and  must  have  done,  that  the  defence  cannot  be  sus- 
tained. The  two  cases  differ  from  each  other  in  precisely  the 
Tital  point; — in  the  former  the  director  had  knowledge, within 
the  8coj>e  of  his  agency,  which,  since  he  acted  in  the  prosecu- 
tion of  his  agency,  he  was  bound  to  communicate,  and  which 
was  therefore  in  law  the  knowledge  of  the  bank ;  in  the  latter 
case  the  director  having,  in  fact  or  presumably,  the  same  species 
of  knowledge,  explicitly  refrained  and  declined  to  exercise  his 
agency  in  the  matter,  but  dealt,  as  he  had  a  right  to  do,  with 
the  other  directors  wholly  in  the  character  of  an  outside  nego- 
tiator and  contractor ;  since  he  was  not  acting  in  his  agency  it 
followed,  unavoidably,  that  he  owed  no  duty  to  the  bank,  and 
that  his  knowledge  was  private,  not  corporate,  in  its  character. 

Notice  to  any  other  Officer  than  a  Director. 

In  the  case  of  knowledge  acquired  by  or  communicated  to 
any  other  officer  than  a  director,  little  difficulty  can  arise. 
The  president,  it  should  be  remembered,  is  a  director.  But 
his  duty  of  general  supervision  is  more  general  than  that  of 
any  other  member  of  the  board.  Wherefore  notice  to  him  on 
any  subject  would  probably  be  held  to  be  notice  to  the  bank.^ 
If  it  fall  within  the  scope  of  the  agency  and  official  employment 
of  the  officer  it  is  notice  to  the  bank.  But  of  course  the  notice 
in  such  case  must  be  of  a  reliable  and  authentic  nature.  •  Ru- 
mor, or  gossip,  or  statements  proceeding  from  sources  which 

I  Porter  v.  Bank  of  Rutland,  19  V t  410. 

8 


114  POWERS,  DUTIES,  AND  LIABILITIES 

might  naturally  be  supposed  inaccurate,  are  neither  knowledge 
nor  notice.  Hearsay  tales  and  idle  talk  can  be  properly  disre- 
garded, but  information  of  so  credible  a  nature  that  no  reason- 
able man  would  dare  to  neglect  it  in  his  own  private  affairs, 
cannot  be  neglected  by  a  bank  officer  in  the  afbirs  of  the  bank. 
Yet  if  it  does  not  concern  a  matter  which  falls  within  the  scope 
of  his  real  or  presumable  agency  and  official  employment,  ap- 
parently he  is  at  liberty  to  disregard  it,  and  the  bank  cannot 
be  injuriously  affected  by  his  so  doing.  For  the  bank 
having  neither  made  him  nor  held  him  out  as  its  agent  in 
these  premises  is  bound  by  nothing  which  he  does,  says,  or 
hears  in  them.  If  the  cashier  knows  or  learns  something  con- 
cerning a  matter  exclusively  within  the  functions  of  the  presi- 
dent, his  knowledge  is  not  the  knowledge  of  the  bank.  In  the 
language  of  the  court  in  the  case  of  the  Fulton  Bank  v.  New 
York  and  Sharon  Canal  Co. ;  if  the  notice  be  to  one  who  has 
no  duty  to  perform  relative  to  the  subject-matter  of  the  notice, 
it  will  not  be  enough.^  The  words  were  used  in  discussing 
notice  to  a  director,  but  they  state  a  doctrine  of  general  appli- 
cation. The  reason  that  there  is  so  much  more  difficulty  in 
deciding  when  notice  to  a  director  is  notice  to  the  bank  than 
there  is  in  deciding  the  same  matter  in  relation  to  subordinate 
officers,  is  simply  because  the  respective  functions  of  the 
various  subordinates  are  the  subject  of  specific  limitation  and 
accurate  definition,  at  least  to  a  much  greater  extent  than  the 
broad  general  indefinite  obligations  which  rest  upon  directors. 
A  director  is  interested  in  the  charge  of  every  matter,  and  in 
the  conduct  of  every  transaction  in  or  concerning  the  business, 
management,  and  welfare  of  the  bank.  In  whatever  depart- 
ment the  knowledge  is  to  be  used,  hfi  must  conmiunicate  it  if 
he  receives  it  officially,  for  he  is  excluded  from  responsibility 
in  no  department  whatsoever.  His  range  not  only  covers  all 
the  region  allotted  among  the  subordinate  officers  combined, 
but  a  vast  ground  besides,  being  nothing  less  than  the  totality 

1  4  Paige,  127. 


OP  OFFICERS  AND  AGENTS.  116 

of  the  bank's  afiairs  and  interests.  What  he  hears  casually  in 
conversation,  as  he  doubtless  would  if  he  were  not  a  director, 
he  may  regard  as  unofficially  heard,  and  as  not,  in  a  legal 
point  of  view,  demanding  repetition.  But  if  the  communica- 
tion is  made  to  him,  because  he  is  a  director,  or  for  the  pur- 
pose of  conveying  the  knowledge  to  the  bank,  it  is  then  made 
to  him  in  his  official  character,  and  without  regard  to  the 
nature  of  the  affiiirs  or  business  to  which  it  relates  he  is  bound 
by  the  duty  of  his  office  to  use  it  in  the  proper  manner  for  the 
benefit  of  the  bank.  That  the  intention  is  to  render  the  com- 
munication official  may  be  shown  by  a  direct  statement  to  that 
effect,  or  it  may  be  an  inference  from  the  character  of  the  con- 
versation or  the  attendant  circumstances.  The  fact  that  the 
intention  existed,  and  that  it  was,  or  ought  to  have  been,  un- 
derstood by  the  recipient  of  the  knowledge,  is  sufficient  to  fix 
the  official  character.  This  fact,  once  established,  is  conclusive 
in  the  case  of  a  director.  In  the  case  of  any  other  officer  it  is 
not  conclusive,  but  must  be  supplemented  by  the  additional 
fact  that  the  matter  fell  within  the  scope  of  his  real  or  inferable 
agency. 

The  converse  of  the  doctrine  just  discussed  is  much  more 
simple.  Whatever  knowledge  a  director  has  or  ought  to  have 
officially  he  has,  or  will  be  conclusively  presumed  at  law  to 
have,  as  a  private  individual.  In  any  transactions  with  the 
bank,  either  on  his  own  separate  account  or  where  others  are 
so  far  jointly  interested  with  him  that  his  knowledge  is  their 
knowledge,  he  and  his  joint  contractors  will  be  affected  by  this 
knowledge  which  he  has,  or  which  he  ought,  if  he  had  duly 
performed  his  official  duties,  to  have  acquired.^  Thus  a  direc- 
tor is  affected  with  notice  of  the  condition  and  transactions  of 
the  bank,  of  its  legal  rights,  and  of  the  action  of  its  directorial 
board  on  any  subject.  If  the  bank  is  insolvent,  or  if  it  offers 
him  for  purchase  notes,  which  could  only  be  legally  sold  by 
authority  of  a  directorial  vote  which  has  never  been  given,  he 

1  Ljoian  9.  Umted  States  Bank,  12  How.  225 ;  1  Blatch.  C.  C.  297. 
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is  affected  with  knowledge  of  the  insolyency,  and  of  the  ille- 
gality of  the  notes.  He  cannot  collect  upon  them  from  the 
bank,  on  the  ground  of  presumed  regularity,  as  a  bona  fide 
outside  purchaser  of  them,  without  notice  and  for  value,  could 
do.i 

In  the  discussion  of  this  topic  a  brief  abstract  of  the  case  of 
Curtis  V.  Leavitt  should  not  be  omitted.^  Bank  directors 
authorized  the  issue  of  bonds  to  certain  trustees  for  sale.  The 
officers  whose  duty  it  was  to  make  the  issue,  assigned  the 
bonds  to  persons  other  than  those  named  as  trustees,  and  also 
to  an  amount  in  excess  of  that  authorized.  Their  action  in 
the  latter  particular,  however,  was  subsequently  ratified  by  the 
corporation.  One  of  the  persons  acting  as  a  trustee  was  also 
a  director.  The  court  declared  the  assignment  valid  for  the 
benefit  of  bona  fide  purchasers  of  the  bonds  for  value  and  with- 
out notice,  and  that  the  knowledge  possessed  by  him  who  com- 
bined the  positions  of  director  and  trustee,  that  the  assignment 
was  in  fact  without  due  authority,  did  not  make  the  purchasers 
of  bonds  under  the  trust  chargeable  with  a  like  knowledge. 
It  is  clear  from  the  language  of  the  court  that  if  the  director 
and  trustee  had,  in  his  latter  capacity,  been  the  reed  party  in 
interest,  instead  of  only  a  trustee  nominally  representing  en- 
tirely innocent  third  parties,  the  decision  would  have  been  to 
the  contrary  effect.  So  that  this  case  at  once  proves  the  gen- 
eral doctrine,  and  furnishes  a  sound  and  valuable  specimen  of 
exception  to  it. 

Liability  of  Directors  for  Mismanagement. 

If  bank  directors  do  not  manage  the  affairs  and  business  of 
the  bank  according  to  the  directions  of  the  charter  and  in  good 
faith,  they  will  be  liable  to  make  good  all  losses  which  their 
misconduct  may  inflict  upon  either  stockholders,  or  creditors, 
or  both.^    They  may  be  held  to  account  to  an  injured  party  in 

1  Gillet  v.  FhiUips,  8  Kern.  114.  >  15  N.  Y.  9. 

>  Hodges  V,  New  England  Screw  Co.,  1  B.  L  812;  8  id.  9 ;  Bank  of  St  Maiy'a 
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a  Court  of  Chancery,^  or  they,  or  any  one  of  their  number 
who  shared  in  the  wrong-doing,  may  be  sued  at  law  for  dam- 
ages.^ But  for  excusable  mistakes  concerning  the  law,  and  for 
many  errors  strictly  of  discretion,  they  are  not  liable.  Though 
in  cases  in  which  their  action  has  been  so  grossly  ill-advised  as 
to  warrant  the  imputation  of  fraud,  or  to  show  a  want  of  the 
knowledge  absolutely  necessary  for  the  performance  of  their 
duties,  so  great  that  they  were  not  justified  in  assuming  the 
office,  they  may  be  held  responsible.*  They  are  required  sim- 
ply to  show  a  reasonable  capacity  for  the  position  they  accept ; 
to  use  in  it  their  best  discretion  and  industry ;  to  show  the 
scrupulous  bona  fides  and  conscientiousness  in  every  matter, 
however  minute,  which  is  exacted  rigorously  from  all  trustees 
of  the  property  of  others ;  and  to  obey  accurately  the  requisi- 
tions of  the  charter,  or  of  the  general  law  under  which  they 
are  organized.  For  example,  if  directors  declare  a  dividend  at 
a  time  when  the  bank  is  so  far  embarrassed  that  such  a  need- 
less disbursement  of  money  must  be  regarded  as  an  act  of 
either  fraud  or  folly,  and  which  could  have  been  advocated  by 
no  man  who  was  not  dishonest  or  grossly  incapable,  they  may 
be  held  liable  for  the  consequent  loss  to  the  corporation.^ 

The  act  is  not  to  be  excused,  for  it  must  be  either  fraudulent 
or  the  result  of  such  excessive  unfitness  as  to  become  the  legal 
equivalent  of  fraud.  Collateral  to  this  right  of  action  for  the 
improper  declaration  of  a  dividend,  is  the  right  of  the  share- 
holder to  protection  for  the  future  in  a  Court  of  Equity.  It  is 
one  of  the  very  few  cases  in  which  he  can  interfere  to  control 
the  judgment  of  the  board.  If  he  makes  out  a  proper  case  he 
may  have  an  injunction  against  the  directors,  prohibiting  the 

V.  St  John,  25  Ala.  N.  S.  566 ;  Attorney-General  v.  Wilson,  1  Craig.  &  Ph.  1 ; 
10 L.  J.  N.  8.  58;  4  Jnr.  1174. 

^  Hodges  p.  New  England  Screw  Co.,  supra ;  Bank  of  St.  Mary's  v,  St.  John, 
nipra. 

>  Conant  v.  Seneoa  County  Bank,  1  Ohio  St.  2d8. 

*  Godbold  V.  Branch  Bank,  11  Ala.  191 ;  Smith  v.  Prottrille  ManuJSM^turing 
Co ,  29  id.  N.  S.  508. 

«  Gunkle's  Appeal,  48  Penn.  St.  18. 
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declaring  of  other  dividends  thereafter.  The  proceeding  for 
this  purpose  is  an  independent  one,  and  does  not  operate  as  a 
waiver  of  his  right  of  action  at  law  to  recover  damages  for  the 
injury  sustained  from  the  payment  of  the  dividend  ak'eady  de- 
clared. For  apparently  this  act,  however  wrongful,  cannot  be 
undone  after  the  measure  has  passed  the  corporate  government. 
The  right  of  each  share-holder  to  receive  his  dividend  is  perfect 
so  soon  as  there  has  been  a  formal  vote  to  pay  it.  It  is  ren- 
dered a  debt  owing  from  the  bank  to  him.  After  this  stage  it 
is  too  late  for  a  Court  of  Equity  to  enjoin  the  disbursement  of 
the  dividend,  certainly  where  only  one  share-holder  is  before  the 
court.^ 

So  again  if  the  charter  forbids  the  issue  of  bills  for  circula- 
tion before  a  certain  portion  of  the  capital  stock  has  been  sub- 
scribed and  paid  in,  in  specie,  an  issue  before  that  time  will 
make  the  directors  personally  liable  to  redeem  any  of  the  bills 
which  the  bank  is  unable  to  pay  in  the  due  and  ordinary  course 
of  its  business.  A  statutory  requisition  of  a  nature  so  plain 
and  simple  as  this  cannot  be  excusably  broken.  If  broken  the 
breach  cannot  be  regarded  as  a  mistake  of  law.^  Mistakes  as 
to  what  is  the  law,  serve  to  excuse  cases  where  correct  knowl- 
edge could  be  reasonably  expected  only  from  a  professional 
man,  and  even  in  such  cases  if  the  directors  feel  any  doubts 
they  may  be  guilty  of  neglect  if  they  fail  to  seek  and  be  guided 
by  competent  legal  advice.  Thus  the  board  of  a  bank  voted  to 
pay  a  director  for  services ;  the  court  held  that  he  could  not  be 
legally  paid.  But  the  point  was  purely  legal ;  the  directors 
had  acted  honestly  and  without  negligence  in  thp  matter,  and 
they  were  accordingly  exculpated  from  blame  or  responsibility.' 
But  ignorance  of  any  fact  in  the  bank's  affairs,  which  it  is  their 
duty  to  know,  can  never  he  set  up  by  them  in  defence  or  excul- 
pation for  any  act  which  the  existence  of  that  fact  should  have 
prohibited.* 

*  Fawcett  v.  Laurie,  1  Drew  &  S.  192.        «  Schley  v.  Dixon,  24  Geo.  278. 
>  Godbold  V.  Branch  Bank,  11  Ala.  191. 

*  Bank  CommiBsionen  v.  Bank  of  Buffido,  6  Paige,  497. 
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If  liabiliiy  of  a  director  once  accrues  for  any  of  the  above- 
described  species  of  malfeasance  in  office,  whether  his  acts  have 
been  the  result  of  dishonesty,  negligence,  or  incompetence,  the 
claim  of  the  bank  against  him  becomes  a  part  of  the  assets  of 
the  institution.    An  assignee,  commissioner,  or  other  party 
whomsoever,  who  may  come  into  possession  of  the  corporate 
property  for  the  purpose  of  collecting  it  and  distributing  it 
among  the  creditors  and  share-holders,  is  obliged  to  regard  the 
rights  of  action  against  such  delinquent  directors  as  a  part  of 
the  available  assets.    It  is  his  duty  to  push  the  claims;  to 
make  what  he  can  out  of  them  and  to  apply  the  proceeds 
together  with  the  other  funds  of  the  corporation  to  the  dis- 
ehai^  of  its  indebtedness  and  the  reimbursement  of  its  cred- 
itors and  share-holders.     The  suit  may  be  instituted  in  the 
corporate  name,  provided  it  is  stated  that  it  was  instituted  by 
order  of  the  receiver.^  The  liability  is  at  common  law,  and  though 
a  statute  or  charter  may  declare  what  acts  of  a  director,  com- 
mitted under  what  circumstances,  shall  render  him  liable,  yet 
these  enactments  will  not  operate  to  alter  the  nature  of  the 
liability,  once  accrued,  or  to  render  it  statutory.    They  must 
be  construed  as  simply  relating  to  evidence,  and  as  declaring 
that  testimony  establishing  the  acts  and  circumstances  de- 
scribed, shall  suffice  to  fix  the  liabiliiy ;  which,  however,  after  it 
has  been  thus  fixed,  will  still  retain  its  original  and  inherent 
common-law  character.    For  this  same  reason  dexterous  and 
subtle  evasions  of  the  language  of  the  statute  will  not  enable 
the  directors  to  frustrate  its  intent,  or  to  shun  a  responsibility 
which  is  fastened  upon  them  by  extrinsic  principles  of  law, 
wholly  without  the  statute  or  the  charter,  and  existing  quite 
independently  of  either.    Thus  if  the  statute  declares  that  in 
case  an  insolvent  or  embarrassed  bank  shall  be  ^^  eampdled^^  to 
make  an  assignment,  then  the  assignee  shall  pursue  his  rights 
of  action  against  the  directors,  and  their  liability  shall  be 
maintMned  upon  proof  of  certain  facts  in  their  conduct,  the 

1  Bank  of  Niagara  v.  Johnson,  S  Wend.  646. 
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directors  cannot  escape  either  the  obvious  purport  of  this  legis- 
lation,  or  their  common-law  liability,  hj  making  a  Toluntary 
assignment  before  thej  haye  been  actually  ^^  compelled"  to  do  so.^ 
But  whateyer  liability  may  have  been  incurred  by  all  or  any  of 
the  members  of  a  board  of  direction,  it  will  not  descend  to 
their  successors  in  office,  who  are  blameless  upon  their  own 
account.  Neither  will  it  pass  to  any  third  pariy  to  whom  they 
have  assigned  corporate  property,  if  he  took  it  in  good  fiuth, 
without  collusion,  and  for  value.^ 

It  has  been  declared  in  a  Georgia  case  that  with  the  expira- 
tion of  the  charter  of  the  bank,  the  liability  of  the  directors  for 
over-issues  ceased  also.^  One  judge  dissented  from  this  opinion, 
and  it  must  be  confessed  that  it  is  difficult  to  believe  that  it  is 
sound  law.  An  over-issue  of  circulating  bills  is  a  very  grave 
offence.  It  can  hardly  be  done  honestly,  and  even  if  it  is,  the 
gross  neglect  of  duty,  which  must  open  the  door  to  it,  deserves 
a  scarcely  lighter  responsibility  than  actual  fraud.  But  if  there 
is  to  be  any  limitation  to  a  liability  thus  created  surely  it  can- 
not accrue  until  such  time  as  no  person  on  behalf  of  the  insti- 
tution has  the  duty  of  redeeming  its  notes,  so  that  those  still 
remaining  out  may  properly  be  supposed  by  the  community  to 
be  utterly  worthless.  Statutory  or  charter  provisions,  or  judi- 
cial decrees,  often  place  this  time  at  a  date  much  later  than 
that  of  the  technical  expiration  of  the  charter.  So  long  as  the 
communiiy  have  a  right  to  look  to  any  one  to  redeem  the  bills 
of  the  bank,  surely  they  should  have  the  right  to  look  to  a 
director  who  has  taken  part  in  an  over-issue. 

False  Statements  of  the  Conditum  of  the  Bank. 

It  often  happens  that  the  officers  of  corporations  put  forth 
deceptive  and  fraudulent  reports,  and  make  false  statements 
concerning  its  affairs,  in  order  to  keep  up  its  good  repute  with 
the  public  and  to  sustain  or  raise  the  price  of  shares  by  atti*act- 

1  Gunkle's  Appeal,  48  Penn.  St.  18 ;  Schley  v.  Dixon,  24  Geo.  278. 
»  Schley  v,  Dixon,  supra.  »  Moultrie  v.  Hoge,  21  Geo.  618. 
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ing  purchasers.  As  our  banking  corporations  are  conducted 
at  present  under  the  National  Banking  Act,  deception  cannot 
be  easily  effected  by  such  artifices.  Indeed  misconduct  of  this 
kind  seems  to  have  always  been  rare  in  the  banking  institu- 
tions of  our  own  country,  and  most  of  the  cases  are  English. 
The  bank  in  its  corporate  capacity  can  never  be  held  to  answer 
for  any  species  of  fraud  or  deception  of  this  nature  practised 
by  any  of  its  directors  or  other  officers,  individually,  though  at 
the  banking-house  and  in  banking  hours.  No  single  director, 
neither  any  other  official,  has  it  within  the  scope  of  his  cus- 
tomary authority  to  bind  the  bank  by  any  representations  what- 
soever made  concerning  its  condition  or  affairs.  The  bank 
does  not  hold  them  out  as  competent  to  give  information  of 
this  character,  and  any  person  who  relies  on  statements  thus 
received  puts  his  confidence  in  the  individual  from  whom  the 
statements  proceed,  and  though  he  may  have  a  good  cause  of 
action  against  him,  it  is  against  him  as  a  private  individual 
and  not  as  an  officer  of  the  bank,  and  can  by  no  means  be 
against  the  bank  itself.  The  bank  itself  can  only  be  held  liable 
if  it  publishes  corporate  reports,  as  such,  falsely  and  with  the 
criminal  intent.  Such  would  be  a  statement  adopted  at  a  gen- 
eral meeting  of  the  directors  and  intentionally  put  forth  to  the 
public,  or  left  to  reach  the  community  in  the  ordinary  course 
of  business.  Where  the  directors  have  been  assisted  in  the 
preparation  of  tlieir  deceptive  or  fictitious  statements  by  any 
subordinate  officers,  these  officers  will  be  under  the  same  per- 
sonal liability  as  the  individual  directors,  though  the  directors 
alone  have  signed  the  document.^  The  tendency  in  England 
seems  to  be  generally  to  hold  the  directors  liable  if  possible, 
and  statutory  enactments  come  to  the  aid  of  this  tendency 
,with  thorough  provisions  and  stringent  punishments.  Thus 
directors,  and  any  officer  in  collusion  with  them  are  liable  to 

1  Cnllen  v.  Thompson,  4  Macq.  H.  L.  Ca.  481;  9  Jur.  N.  S.  86;  Ex  parte 
Frowde,  9  W.  B.  828 ;  8  L.  T.  N.  S.  848 ;  Re  Boyal  British  Baz& ;  Ex  parU 
Nichols ;  5  Jnr.  N.  S.  206 ;  28  L.  J.  N.  S.  267. 
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indictment  for  conspiracy  to  defraud  bj  the  publication  of 
false  balance  sheets  and  the  circulation  of  false  reports  as  to 
the  condition  and  solyency  of  the  bank ;  or  the  issuing  and 
offering  for  sale  new  stock,  at  a  time  when  they  knew  the  bank 
to  be  insolvent.^  So  again  they  were  held  criminally  responsi- 
ble for  representing  the  affairs  of  the  company  to  be  prosper- 
.  ous  and  declaring  lai^  dividends  when  in  fact  the  bank  was 
embarrassed.^ 

In  a  New  York  case  ^  one  count  alleged  that  a  falsehood  con- 
cerning the  amount  of  stock  actually  subscribed  and  paid  in 
had  been  uttered  by  the  defendant,  as  director,  together  with 
the  other  directors,  in  the  articles  of  association,  whereby  the 
plaintiff  had  been  induced  to  purchase  shares.  The  court  said 
it  was  difficult  to  understand  how  a  director  could  be  individa- 
ally  chargeable  for  false  statements  in  the  articles  of  assodar 
tion,  which  necessarily  preceded  in  order  of  time  the  election 
of  directors ;  or  how  such  articles  could  have  the  character  of 
a  continuing  false  representation  by  every  director  who  might 
subsequently  come  into  the  board,  so  as  to  give  a  right  of  action 
against  him  to  every  one  thereafter  purchasing  stock.  The 
second  count  alleged  that  the  defendant  falsely  and  fraudu- 
lently represented  to  the  plaintiff  that  the  shares  were  actually 
worth  par  or  over,  whereby  the  plaintiff  was  induced  to  pur- 
chase. This  count,  in  order  to  be  sustained,  was  required  to 
make  out  a  good  cause  of  action  against  the  defendant  in  his 
individual  capacity.  As  director  he  could  not  be  charged  with 
knowledge  of  the  value  of  the  stock.  But  at  any  rate  the 
pleading  was  fatally  defective  in  failing  to  allege  that  the  mis- 
representations were  made  with  the  intent  to  deceive  the  plain- 
tiff. The  whole  statement  of  the  count  might  be  true  and  yet 
this  intent  might  have  been  absent ;  and  the  allegation  and 
proof  of  the  intent  are  a  »ine  qua  nan  to  a  recovery.    The  prin- 

1  Regrioa  V,  EtdaUe,  1  F.  &  F.  218 ;  Grant  on  Bankers  and  Banking,  p.  548,  and 
lea  cited. 

s  Bumes  v.  FenneU,  2  H.  L.  C.  497.  «  Mabej  v.  Adams,  8  Bosw.  d4d. 
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ciples  laid  down  in  this  decision  are  unquestionably  correct. 
Yet  as  the  professional  man  studies  the  case  he  will  be  obliged 
to  regret  either  that  it  was  so  wofuUj  misunderstood  or  mis- 
managed bj  the  plaintiff's  counsel  or  that  it  was  so  clumsily 
reported.  One  or  the  other  of  these  misfortunes  has  robbed  it 
of  much  of  its  value  as  an  authority.  At  the  same  time  it 
must  be  confessed  that  there  is  a  great  dearth  of  precedent  in 
this  department,  and  advice  or  the  conduct  of  a  case  can  be 
governed  only  by  general  principles. 

A  very  common  provision  in  banking  acts  and  bank  charters 
names  a  certain  sum  or  ratio  which  the  indebtedness  of  the 
bank  shall  never  be  allowed  to  exceed,  and  for  any  excess 
makes  the  directors,  under  whose  administration  it  was  allowed, 
liable.  Apparently  directors  have  a  salutary  fear  of  exposing 
themselves  to  the  risks  of  this  enactment,  for  few  suits  are  re- 
ported in  the  books.  Neither  are  the  few  which  are  found  very 
valaable  authorities.  The  chief  lesson  that  they  teach  is  the 
necessity  of  a  minute  accuracy  of  detail  in  any  legislation 
which  may  be  undertaken  for  the  accomplishment  of  an  end, 
like  this,  of  personal  responsibility  in  an  unremunerative  em- 
ployment. They  are  not  very  consistent  inter  se,  nor  do  they 
easily  arrange  themselves  under  any  distinct  principle.  In 
Neal  V.  Moultrie  ^  it  was  declared  that  the  liability,  being  statu- 
tory, was  not  barred  for  twenty  years ;  and  that  the  limitations 
which  might  run  against  a  fine,  a  forfeiture,  or  a  penalty  had 
no  force  in  tliis  matter.  Hargroves  v.  Chambers^  decided  that 
in  a  suit  against  surviving  directors,  on  the  ground  that  all 
the  directors  had  become  individually  liable,  it  was  not  neces- 
sary to  join  the  representatives  of  deceased  directors ;  also  that 
certificates  of  deposit  payable  on  order  with  interest  from  date 
formed  a  part  of  the  corporate  indebtedness  ;  also  that  neither 
waste  of  the  assets  of  the  bank  in  the  hands  of  the  assignee, 
nor  a  judgment  of  forfeiture  of  firanchise  pronounced  against 
the  bank,  nor  the  expiration  of  the  bank  charter,  could  operate 

112  Geo.  101.  a80id.680. 
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to  relieve  the  directors  from  their  liability.  It  was  added  as 
a  semile  that  they  would  not  be  relieved  by  these  events  even 
if  the  dissolution  of  the  corporation  discharged  its  indebted- 
ness. Next  we  have  the  case  of  Banks  v.  Darden,^  also  de- 
cided in  Georgia,  but  hardly  destined  to  add  much  to  the 
reputation  of  the  learned  bench  of  that  State.  The  charter  of 
the  bank  fixed  the  limit  of  indebtedness  and  provided  that  ^^  in 
case  of  excess  the  directors  .  .  .  shall  be  liable  for  the  same 
in  their  private  and  individual  capacity."  The  court  held  that 
the  provision  was  remedial  and  not  penal ;  that  the  liability  of 
the  directors  was  joint  and  not  several ;  and  that  no  single 
member  of  the  board  could  escape  his  responsibility  by  proving 
either  his  absence  from  the  meetings  at  which  the  excess  was 
suffered  to  be  incurred,  or  his  dissent  from  the  action  of  his 
co-directors.  In  discussing  the  last  point  the  judge  waxes 
eloquent  and  picturesque  in  his  language.  He  imagines  a 
director  not  only  absolutely  innocent  of  collusion  in  the  wrong- 
doing, but  even  laboring  strenuously  though  in  vain  to  obtain 
respect  and  obedience  for  the  law.  But,  he  says,  even  for  this 
ill-starred  individual  there  is  no  flight  from  the  rigid  vengeance 
of  the  statute.  It  is  indeed  '^  a  bloody  legal  picture,"  yet  the 
law  is  inexorable ;  the  '^  pound  of  flesh  must  be  had."  In 
Michigan  the  judges  were  less  Draconic  in  their  interpretation 
of  their  similar  legislation,  and  ventured  to  hold  that  a  director 
was  not  liable  for  an  excess  created  by  a  loan,  to  the  making 
of  which  he  had  objected  at  the  time  when  it  was  agreed  upon 
by  the  board.^  In  Ohio  the  law-givers  wisely  took  this  matter 
into  their  own  hands,  and  laid  down  specifically  by  what  means, 
such  as  publication  of  his  dissent  and  the  like,  a  director  might 
save  himself  from  liability  for  any  action  of  the  remainder  of 
the  board.  The  opinion  in  this  case  was  the  result  of  a  very 
careful  consideration  of  the  subject,  and  deserves  to  be  noticed. 
The  statute  provided  that  for  any  excess  the  ^^  directors,  under 
whose  administration  it  should  happen,  should  be  liable  for  the 

^  18  Qeo.  818.  >  White  v.  How,  8  McLean,  111. 
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same  in  their  natural  and  individual  capacity  in  an  action  of 
debt  against  them  or  any  of  them."  The  court  held  that  the 
remedy  of  the  creditors  was  a  penal  action  and  not  one  of  con- 
tract ;  and  that  the  measure-  of  damages  would  bo  the  amount 
of  the  excess  of  liability  created  by  the  board  of  which  the  de- 
fendant or  defendants  were  members.  The  grounds  on  which 
this  conclusion  were  based  were  as  follows :  1.  The  language 
of  the  act  does  not  declare  that  the  directors  shall  be  per- 
sonally liable  on  the  contract  itself  of  indebtedness,  which  was 
created  in  excess  of  the  legal  limit,  but  solely  for  the  excess 
itself.  2.  The  liability  does  not  run  to  the  persons  holding  the 
particular  contract  made  in  excess  of  the  limit,  but  to  the 
creditors  generally ;  wherefore,  the  ground  of  action  is  clearly 
not  the  original  contract.  8.  The  amount  which  any  creditor 
can  recover  is  not  the  amount  of  his  own  debt,  but.the  amount 
of  the  excess  of  the  total  liability  beyond  the  legal  limit ;  and 
this  even  though  his  own  debt  forms  no  part  of  the  excess. 
4.  The  liability  is  provided  for  in  the  manner  customary  in 
penal  statutes  to  vindicate  a  violation  of  law.  5.  The  action 
provided  is  the  usual  action  prescribed  by  penal  statutes  to 
recover  a  penalty.  6.  The  action  of  the  creditor  must  be  debt, 
whether  his  contract  with  the  bank  be  such  as  to  authorize 
this  form  or  not.  The  court  then  add  that  they  consider  that 
the  right  to  bring  this  penal  action  is  given  to  any  one  among 
the  creditors  who  may  choose  singly  to  institute  it,  but  for  the 
benefit  of  the  whole  body  of  creditors,  and  to  create  a  fund  for 
the  indemnity  of  all.^  These  last  remarks  leave  hanging  a 
good  many  loose  ends  provocative  of  inquiry,  and  not  easy  to 
answer.  Thus  after  one  creditor  has  instituted  a  suit,  is  every 
other  creditor  debarred  from  bringing  one  ?  For  if  so,  then  a 
creditor  in  collusion  with  the  directors  may  institute  a  suit  for 
the  express  purpose  of  protecting  them.  Yet  on  the  other 
hand  it  is  clear  that  each  creditor  cannot  be  allowed  to  push 
his  suit  to  the  point  of  actual  recovery,  for  it  is  not  contem- 

1  Sturges  V.  Burton,  S  Ohio  St  215. 
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plated  that  the  directors  shall  do  more  than  simply  refund  the 
amount  of  the  excess  once  for  all,  for  the  indemnification  of  all 
the  creditors.  If  there  is  to  be  a  race  and  he  who  fijrst  gets 
judgment  shall  first  have  execution,  how  are  the  costs  of  the 
other  cases  to  be  decided  7  Can  other  creditors  come  in  and 
join  as  parties  in  the  suit  instituted  by  one  alone,  or  shall  he, 
being  first  in  the  field,  have  the  whole  management  and  dis- 
cretion concerning  the  choice  of  counsel  and  the  conduct  of 
the  cause  ?  Above  all  when  one  creditor  has  actually  taken 
out  his  execution  against  the  directors  for  the  amount  of  their 
liability  what  method  can  be  pursued  for  insuring  the  applica- 
tion of  the  sum  he  may  collect  thereon  to  the  reimbursement 
of  the  other  creditors.  If  he  misapplies  it  through  ignorance 
or  fraud,  or  if  it  should  be  attached  by  his  own  creditors,  so 
that  the  contemplated  reimbursement  should  finally  fail  to  take 
place,  could  the  directors  be  sued  again  by  another  creditor  ? 

It  may  be  thought  that  neither  these  cases  nor  the  criticisms 
they  have  called  forth  have  been  worth  the  trouble  of  repetition 
here.  Certainly  they  are  totally  destitute  of  that  positive 
value  which  belongs  to  a  well-reasoned  judicial  opinion  deliy- 
ered  by  a  bench  of  repute  in  a  thoroughly-argued  case.  But 
they  have  some  negative  value,  and  may  serve  to  aid  correct 
discussion,  or  to  guide  wise  legislation,  by  showing  the  folly 
and  insufficiency  of  much  which  has  been  hitherto  attempted. 
They  are  eminently  suggestive. 

Pay  of  Directors  far  Services. 

Ordinarily  the  position  of  director,  whether  in  a  bank  or  any 
other  corporation,  is  not  one  entitling  the  incumbent  to  de- 
mand compensation  for  his  services.  Usage  is  so  uniformly  to 
the  eflFect  that  the  services  are  rendered  gratuitously,  that  an 
especial  contract  or  vote  could  alone  enable  a  director  to  de- 
mand pay  as  a  legal  right.  Nor*  could  even  a  formal  vote  con- 
fer upon  him  this  right  if  it  were  not  passed  until  after  the 
rendition  of  the  services.    For  it  would  then  become  invalid 
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on  the  ground  of  want  of  consideration.^  So  it  has  been  held 
that  a  director,  who  was  receiving  no  compensation,  could  not 
recover  from  the  bank  a  reward  offered  by  it  for  the  recovery  of 
money  stolen  and  the  detection  of  the  thief.  For  it  was  only  a 
part  of  the  legal  duty  imposed  by  his  office  to  give  all  the  in- 
formation upon  these  points  which  he  might  succeed  in  acquir- 
ing. But  the  principle  applies  only  to  the  services  performed 
by  directors  in  the  execution  of  their  directorial  functions. 
For  services  rendered  prior  to  their  becoming  directors  they 
may  properly  be  paid.  So  also  for  services  in  any  special  duty 
or  agency  wholly  outside  of  the  ordinary  duty  or  agency  of  a 
director  they  are  entitled  to  pay  upon  the  principle  of  quantum 
meruit.^  K  a  peculiar  and  especial  task  is  undertaken  by  a 
director  at  the  request  of  the  board,  which  he  is  under  no  obli- 
gation to  undertake  simply  because  he  is  a  director,  and  which 
he  could  not  reasonably  be  expected  or  required  to  undertake 
gratuitously  after  the  fashion  of  his  ordinary  directorial  func- 
tions, neither  justice  nor  any  judicial  decisions  oppose  his 
receiving  or  requiring  just  compensation  for  the  labor.^  But 
in  Alabama,  where  pay  was  allowed  to  directors  of  the  State 
Bank,  and  the  amount  was  fixed  by  law,  it  was  declared  that 
no  additional  pay  could  be  allowed  for  extra  services  rendered 
daring  incumbency  in  the  office.^  The  fact  that  regular  pay 
was  given  takes  this  case  out  of  the  operation  of  the  general 
rule.  It  was  probably  considered  that  the  pay  was  intended  to 
buy  all  such  services  as  the  directors  should  undertake  or  be 
able  or  called  upon  to  render,  whether  strictly  within  their 
ordinary  duties  or  not.  If  the  duty  was  unusual,  so  also  was 
the  receipt  of  any  salary  at  all  at  least  equally  so. 

I  Hall  V.  Vermont  &  MaMachnsetts  R.II.  Co.,  28  Yt.  401 ;  Pienon  v,  Thomp- 
■on,  1  £dw.  Ch'7,  212 ;  Loan  Association  v.  Stonemetz,  29  Penn.  St.  584 ;  Dun- 
ston  V,  Imperial  Gaa  Co.,  8  B.  &  Ad.  126. 

*  Stacy  V.  State  Bank,  4  Scamm.  91. 

'  Branch  Bank  v.  Collins,  7  Ala.  96 ;  Chandler  o.  Monmouth  Bank,  1  Green, 
265. 

^  Branch  Bank  at  Mobile  v.  Collins,  stqfra;  Branch  Bank  v,  Scott,  id.  107. 
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Records, 

Records  of  the  proceedings  of  the  board  of  directors  are 
good  at  law,  although  not  taken  at  the  time  of  the  meeting. 
They  may  be  made  at  any  time  subsequently  and  relate  back.^ 

PRESIDENT. 

Cf  his  Powers  and  Duties  Qenerally. 

The  president  of  the  bank  is  usually,  perhaps  uniyersally,  a 
member  of  the  board  of  directors,  and  is  customarily  chosen 
by  the  board  from  their  own  number.  Sections  8  and  9  of  our 
National  Banking  Act  prescribe  this  method  for  all  banks 
organized  under  it.  It  is  the  duty  of  the  president  to  preside 
at  meetings  of  the  board  of  directors.  The  amount  and  nature 
of  the  duties  imposed  upon  him  may  vary  in  different  associa- 
tions according  to  the.  usages  or  the  by-laws  of  each.  But 
ordinarily  the  position  is  one  of  dignity  and  of  an  indefinite 
general  responsibility  rather  than  of  any  great  and  accurately 
known  power.  The  president  is  usually  expected  to  exercise 
a  more  constant,  immediate,  and  personal  supervision  over  the 
daily  affairs  of  the  bank  than  is  required  from  any  other  direc- 
tor. Usage  or  directorial  votes  may  confer  upon  him  special 
functions,  and  may  extend  his  authority  to  correspond  with  the 
increase  of  active  duties.  But  the  authority  inherent  in  the 
oflBce  itself  is  very  small ;  indeed  it  is  very  difficult  to  say 
precisely  how  or  wherein  it  is  really  much  in  excess  of  that 
which  can  be  exercised  by  any  other  single  director.  Practical- 
ly this  legal  principle  is  not  known  or  not  distinctly  recognized 
in  very  many  banks,  and  frequently  presidents  undertake  to 
exercise  a  very  considerable  control  in  the  daily  routine  of 
business.  When  this  is  done  with  the  knowledge  and  appro- 
bation, or  tlie  tacit  sanction  of  the  board  of  directors,  it  may 
be  regarded  as  legalized  by  the  principles  of  ratification  or 

1  Ck>mmercial  Bank  v.  Bonner,  18  Sm.  &  M.  649. 


OF  OFFICERS  AND  AGENTS.  129 

usage.  Yet  these  afford  an  indefinite  and  dangerous  basis  on 
which  to  rest  important  dealings.  A  careful  collation  of  all 
the  adjudicated  cases,  it  must  be  confessed,  wears  a  striking 
and  peculiar  aspect,  which  is  not  very  favorable  to  the  assump- 
tion of  any  species  of  executive  power  by  a  bank  president 
without  direct  authorization.  With  scarcely  an  exception  all 
the  decisions  are  to  the  effect  that  the  president  had  no  right 
to  perform  some  particular  act,  which  he  had  undertaken 
probably  in  perfectly  good  faith  to  perform,  and  which  had 
been  called  in  question,  and  had  given  rise  to  the  litigation  in 
which  it  was  condemned.  So  tlie  reader  will  notice  that  in 
discussing  this  topic  we  are  obliged,  in  order  to  keep  within  the 
bounds  of  established  law,  to  confine  ourselves  almost  wholly 
to  declaring  what  a  president  can  not  do. 

Indeed  it  is  a  singular  fact  that  the  entire  collection  of 
judicial  authorities  justifies  the  enunciation  of  only  one  act  as 
falling  within  the  properly  inherent  power  of  the  president. 
This  solitary  function  is  to  take  charge  of  the  litigation  of  the 
bank.  There  is  no  question  but  that  this  matter  belongs  to 
him  by  virtue  of  his  office.  He  may  institute  and  carry  on 
legal  proceedings  to  collect  demands  or  claims  of  the  bank. 
He  may  appear,  answet,  and  defend  in  suits  against  the  bank. 
He  may  retain  and  employ  counsel  on  behalf  of  the  bank. 
Counsel  requested  by  him  to  act  for  the  bank  will  bind  it  by 
tlieir  action  in  the  case,  within  the  ordinary  powers  of  counsel, 
by  sole  authority  of  their  engagement  by  him.  And  it  will 
make  no  difference,  though  circumstances  make  that  engage- 
ment originally  wrong  or  improper.^  This  would  be  his  own 
breach  of  trust  towards  the  bank,  committed  within  the  scope 
of  his  authority,  damages  for  which  the  bank  could  only  recover 
from  himself,  and  which  could  affect  no  innocent  outside  par- 

1  SaTingsBank  of  Cincinnati  v.  Benton,  2  Mete.  (Ky.)  240;  American  Ina. 
Co.  V.  Oakley,  9  Paige,  496 ;  Momford  v.  Hawkins,  6  Den.  865 ;  Oakley  v.  VTork- 
ingmen'B  BeneTolent  Society,  2  Blilt.  487 ;  Alexandria  Canal  Co.  v.  Swann,  6 
How.  88. 
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ties,  whether  these  should  be  the  counsel  employed  or  the  other 
litigants  in  the  cause. 

Where  one  transacts  business  or  enters  into  contracts  or 
agreements  with  the  president  of  the  bank,  which  in  form  run 
between  the  person  upon  the  one  part  and  th6  president,  de- 
scribed as  such,  upon  the  other,  if  it  was  understood  by  the 
party  at  the  time  that  he  was  in  fact  dealing  or  agreeing  with 
the  bank,  if  he  acted  upon  this  supposition  in  good  faitli,  if  the 
president  had  from  any  source  authority  to  bind  the  bank  in 
such  a  transaction,  and  especially  if  the  bank  actually  receives 
whatever  benefit  may  accrue  from  it,  then  it  cannot  be  doubted 
that  the  bank  could  be  held  to  perform  whatever  was  under^ 
taken  on  its  behalf  by  its  president.^  But  if  the  president  was 
acting  beyond  the  scope  of  any  authority  derived  from  his 
office,  from  directorial  votes  or  'from  usage,  then  his  act,  ex- 
cept of  course  by  virtue  of  a  subsequent  ratification,  could  not 
bind  the  bank.  Even  where  the  president  does  not  designate 
himself  as  such,  yet  the  circumstances  of  the  transaction  may 
be  put  in  evidence,  to  show,  so  far  as  they  may  be  able,  that  he 
was  in  fact  acting  in  his  official  capacity ;  and  if  this  be  estab- 
lished, the  failure  to  designate  himself  formally  by  his  official 
title  will  not  affect  the  binding  force  of  the  transaction  upon 
the  bank.  But  if  tlie  dealing  was  with  him  as  an  individ- 
ual, not  as  an  officer,  the  bank  has  nothing  to  do  with  the  af- 
fieur.  Thus  where  one  gave  money  to  a  bank  president,  who 
signed  a  receipt  for  it  ^^  to  be  deposited  in  the  bank  to  the 
credit  of  A."  and  signed  the  receipt  simply  with  his  name 
alone,  it  was  held  that  the  facts  were  admissible  to  go  to  the 
jury  for  what  they  might  be  worth  as  tending  to  show  that  the 
money  was  paid  to  and  received  by  the  president  in  his  official 
capacity  on  behalf  of  the  bank ;  but  that  they  were  by  no 
means  conclusive  of  this,  and  that  if  the  jury  should  find  that 
the  money  was  intrusted  to  the  president  as  a  private  individual 
simply  for  the  convenience  of  getting  him  to  deposit  it  on  behi^f 

i  Tremont  Bank  v.  Paine,  28  Y t  24. 
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of  A.,  then  he  was  A.'s  agent,  and  if  he  failed  to  make  the  deposit 
regularly  and  honestly,  it  was  his  individual,  not  his  official, 
default,  and  the  bank  was  not  liable.^  Precisely  to  the  same 
efiect  was  the  decision  in  Terrell  v.  Branch  Bank ;  ^  though  the 
officer  receiving  the  money  was  in  that  case  a  director,  the 
principle  of  law  is  identical  in  the  two  rulings. 

In  New  York,  special  statutes  have  allowed  many  matters  to 
be  conducted  in  the  president's  name.  Thus  the  bank  may 
sue  and  be  sued  in  the  name  of  its  president,  provided  the 
cause  of  action  is  distinctly  laid  to  be  for  or  against  the  cor- 
poration, and  not  for  or  against  him.*  Mortgages  to  secure 
subscriptions  for  stock  properly  run  to  him.  And  it  has  been 
accordingly  held  that  the  assignment  of  such  mortgages  should 
be  executed  by  him,  personally,  in  his  own  name,  with  the  ad- 
dition of  his  official  designation,  and  under  his  private  seal, 
rather  than  under  the  corporate  seal.^  A  transfer  made  to 
^  D.  L.,  President  of  the  American  Exchange  Bank,"  was  con- 
strued to  be,  by  fair  interpretation,  a  transfer  directly  to  the 
bank ;  ^  with  the  same  effect  of  vesting  title  as  if  it  had  been 
made  to  the  bank  itself  by  its  corporate  name.  In  support  of 
this  case  the  statutes  of  tlie  State  were  referred  to.  But  the 
reference  seems  needless,  for  the  decision  could  well  have 
rested  solely  upon  the  general  principles  enunciated.  These 
perhaps  afford  some  support  to  the  doctrine  advanced  in  the 
last  preceding  paragraph,  and  certainly  make  the  cited  case 
useful  as  a  general  precedent,  without  regard  to  the  effect  of 
local  legislation. 

1  Steriing  v.  Marietta  &  Siuqnehaima  Trading  Co.,  11  Serg.  &  B.  179. 

3  12  Ala.  602. 

3  Delaileld  r.  Einney,  24  Wend.  845 ;  Ogdensbnrgh  Bank  v.  Van  Bensselaer, 
6  Hni,  240 ;  Pentz  v.  Sackett,  Hill  &  D.  118.  See  alio  Hunt  v.  Van  Alaiyne, 
25  Wen    605. 

«  VaOc  V,  CrandaU,  1  Sandfl  Ch'y,  179. 

*  lamtXv.  Fiaher,  4  Doer,  1. 
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Pre9idenC%  Control  over  Property  of  the  Bank, 

The  control  of  the  president  of  a  bank  over  its  property  of 
any  description  whatsoever  from  real  estate  down  to  a  naked 
right  to  bring  an  action  at  law,  is  of  the  slightest.  He  has  no 
power  to  draw  checks  in  its  behalf,  or  against  its  funds.  He 
is  not  the  executive  officer  who  has  charge  of  its  moneyed  operar 
tions.  It  is  not  among  his  functions  to  withdraw  or  remove 
its  deposited  funds,  or  to  use  them  for  any  purpose  whatso- 
ever. He  cannot  even  employ  any  portion  of  the  assets  or 
credits  of  the  bank  to  paying  or  settling  with  its  creditors,  un- 
less by  virtue  of  an  express  delegation  of  authority  from  the 
directors.  He  has  no  more  power  of  management  or  disposal 
over  the  property  of  the  corporation  than  any  other  single 
member  of  the  board.^  But  of  course  if  any  resolution  or  any 
established  usage  gives  him  the  power  either  at  all  times  or 
under  special  circumstances,  to  draw  against  the  corporate 
deposits,  he  may  do  so  within  the  limits  of  the  power.  Thus 
in  the  Tennessee  case  cited,  an  usage  was  shown  for  the  presi- 
dent to  draw  checks  when  the  cashier  was  absent,  and  the 
judges  went  the  length  of  holding  that  he  might  legally  do  so,  in 
the  absence  of  the  regular  cashier,  even  though  a  cashier  pro 
tern,  had  been  chosen.^ 

When  the  general  management  of  the  affairs  of  the  bank  is 
left,  as  is  customary,  with  the  directors,  the  president  has  not 
power  to  mortgage,  assign,  or  pledge  any  more  than  he  has 
otherwise  to  dispose  of  any  of  its  property  of  any  description 
whatsoever,  or  for  any  purpose,  however  proper  and  justifiable 
in  itself.^  In  the  case  in  Selden's  Reports  the  court  say :  ^*  In 
Massachusetts  it  has  been  held  that  neither  the  president  nor 

1  Gibson  v.  Goldthwaite,  7  Ala.  281. 

s  Neiffer  v.  Bank  of  KnoxviUe,  1  Head,  162;  Fulton  Bank  v.  New  York  and 
Sharon  Canal  Co.,  4  Paige,  127.  But  as  to  when  bank  is  justified  in  paying  on 
signature  of  president,  see  chapter  on  checks. 

>  Hoyt  v.  Thompson,  1  Seld.  820;  Leggett  v.  New  Jersey  Manufiustuiing  and 
Co.,  Saxt.  Ch'y,  642. 
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the  cashier  has  power  virtuie  officii^  to  transfer  negotiable  fiinds, 
without  express  authority  from  the  directors.  This  however 
must  be  erroneous,  if  the  transfer  be  made  in  the  usual  course 
of  business,  and  lona  fide.  But  it  is  safe  to  say  that  when  the 
sale,  assignment,  or  transfer  requires  the  use  of  the  corporate 
seal,  it  cannot  be  made  without  the  assent  and  authority  of  the 
board."  However  reluctant  we  may  be  to  confess  that  the 
learned  judge  correctly  interpreted  the  opinion  of  the  Massa- 
chusetts court,  it  cannot  be  denied  that  his  correction  thereof 
and  the  doctrine  laid  down  by  him  are  correct.  But  this  is  by 
no  means  necessarily  to  be  construed  as  extending  the  power 
of  the  president  to  the  performance  of  any  of  the  acts  speci* 
fied.  The  judge  says  only  that  the  president  or  cashier  must 
be  able  to  do  them,  and  certainly  the  cashier  is  able  to  do  them. 
Equally  certainly  there  is  no  authority  whatsoever  for  supposing 
that  the  intention  was  to  declare  the  president  also  able  to  do 
them. 

The  same  species  of  limitation  in  the  power  of  the  president 
forbids  him  to  surrender  or  release  claims  of  the  bank  against 
any  person,  firom  whatsoever  source  arising ;  or  to  stay  the  col- 
lection of  an  execution  f^inst  the  estate  of  a  judgment-debtor. 
For  either  of  these  acts  is  the  exercise  of  a  discretionary 
authority  over  the  affairs  and  property  of  the  bank  which  i$ 
the  peculiar  and  exclusive  province  of  all  the  directors.^ 

The  president,  unless  specially  empowered,  cannot  enter  into 
contracts  or  agreements  on  behalf  of  the  corporation.  Author- 
ity so  to  do  may  however  be  conferred  on  him  by  the  charter, 
by  vote  of  the  board  of  directors,  or  by  the  existence  of  such 
facts  as  constitute  a  public  holding  out,  and  warrant  the  public 
in  believing  that  the  undertaking  is  within  the  scope  of  his  le- 
gitimate delegated  authority.^  But  a  charter  provision,  or  a 
directorial  vote  conferring  a  power  upon  the  '^  President  and 

1  Obey  V.  Chadsey,  7  B.  L  224;  Brouwer  v.  Appleby,  1  Sandf.  168;  Spyker 
9.  Spence,  8  Ala.  838. 

s  Mt.  Sterling  Turnpike  Co.  t;.  Looney,  1  Mete.  (Ky.)  660 ;  Fanners'  Bank  v. 
HcKee,  2  Penn.  St  818. 
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directors,"  or  the  "  president  and  cashier  "  will  be  strictly  con- 
strued as  conferring  only  a  joint  power,  exclusively,  and  by  no 
means  a  joint  and  seyeral  power.  The  execution  can  be  by 
neither  of  the  designated  parties  singly,  but  must  always  be 
strictly  by  both  in  conjunction.^  Though  if  both  agree  that  a 
certain  course  shall  be  pursued  and  that  an  executive  act  oc- 
curring therein  shall  be  done  by  one  alone,  that  act  may  be 
legally  performed  according  to  such  arrangement.  This  is 
mere  matter  of  detail,  and  pertains  to  the  execution,  not  to  the 
exercise,  of  the  power.  For  example,  where  their  power  is  to 
borrow  money,  if  they  agree  upon  all  the  items  going  to  make 
up  the  transaction,  but  that  the  note  given  for  the  loan  shall  be 
indorsed  by  the  cashier  alone,  this  will  be  a  perfectly  regular 
and  sufficient  execution  of  the  duty  intrusted  to  them.^ 

Such  is  the  general  doctrine,  forbidding  any  species  of  con- 
tract to  be  made  by  a  president  on  behalf  of  his  bank.  But  in 
some  few  cases,  such  as  will  occasionally  arise,  in  which  the 
special  contract  could  be  condemned  as  invalid  without  the  ne- 
cessity of  making  the  prohibition  against  contracting  at  all 
quite  so  sweeping  and  absolute,  the  courts  have  contented  them- 
selves with  holding  that  a  president  cannot  bind  the  bank  in 
any  unusual  manner  or  in  any  undertaking  lying  outside  of  its 
customary  routine  of  business.  Upon  this  narrower  ground 
have  been  based  rulings :  (1)  That  a  bank  president  has  no 
right  to  agree  to  receive  deposits  of  money  on  interest,  it  not 
being  a  part  of  the  ordinary  business  of  banking  to  do  .so.' 
(2)  That  the  president  cannot  charge  the  bank  with  any  greater 
liability  for  the  safety  of  a  special  deposit  than  the  bank  is 
wont  to  undertake  for  such.^  To  the  same  principle  may  be 
also  referred  the  ruling  that  the  promise  of  the  president  and 
cashier,  that  an  indorser  shall  not  be  liable  on  his  indorsement, 
does  not  bind  the  bank,  though  it  may  be  so  specific  as  to  bind 

1  Bidgway  v.  Fanners'  Bank,  12  Berg.  &  R.  256 ;  Macbean  v,  Irrine,  4  Bibb,  17. 

3  Fleckner  v.  Bank  of  United  States,  8  Wheat  884. 

>  Fulton  Bank  v.  New  York  &  Sharon  Canal  Co.  4  Paige,  127. 

«  Foster  v.  Essex  Bank,  17  Mass.  479. 
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the  president  and  cashier  as  individuals.  An  agreement  so 
contrary  to  the  usual  course  of  business  and  to  the  probable 
interest  of  the  corporation  can  be  made  by  no  less  an  authority 
than  that  of  the  directors. 

Admismns  of  the  President. 

Admissions  of  the  president  affect  the  bank  only  when  they 
relate  to  matters  within  the  scope  of  his  agency.^  The  fact  of 
his  high  and  responsible  position  does  not  operate  to  extend 
in  any  degree  the  rigidity  of  this  rule  of  the  common  law. 

JPersonal  Undertakings  for  the  Corporate  Benefit. 

If  the  notes  of  the  corporation  are  protested  for  non-payment, 
and  are  thereafter  paid  by  the  president  individually  from  his 
own  private  funds,  for  the  honor  of  the  bank,  the  whole  trans- 
action  having  been  conducted  throughout  in  strict  good  faith, 
the  president  becomes  thereby  a  creditor  of  the  bank  for  the 
amount  so  paid  by  him,  and  may  prove  the  claim  against  the 
bank  in  insolvency.^  But  if  the  president  guarantees  or  in- 
dorses the  promissory  notes  of  the  bank,  he  will  be  presumed 
to  do  it  gratuitously  and  from  the  disinterested  motive  of  pro- 
moting the  welfare  of  the  institution  over  which  he  presides. 
He  will  not  be  allowed  to  maintain  any  claim  by  reason  of  his 
so  doing,  except  upon  proof  of  an  explicit  contract  entered 
into  by  himself  with  the  government  of  the  corporation.^ 

Payment  of  the  President. 

With  regard  to  whether  or  not  a  president  is  entitled  to  pay- 
ment for  his  services,  no  absolute  and  unvarying  rule  can  be 
laid  down.  No  implied  promise  to  pay  him,  any  more  than 
to  pay  any  other  director,  is  raised  by  his  appointment  to  the 

^  Spalding  v.  Bank  of  Susquehanna  County,  9  Barr,  28.  See  remarks  on 
Declarations  and  Admissions  of  Cashiers,  post, 

3  Bank  Commissioners  v,  St  Lawrence  Bank,  8  Barb.  486 ;  8  Seld.  185. 
s  Learitt  v.  Beers,  HiU  &  D.  221. 
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office.  On  the  contrary  it  has  been  said  that  the  presumptioii 
is  that  he  is  not  to  be  paid.  But  frequently  a  bank  requires  bo 
much  of  the  time  of  its  president  to  be  devoted  to  its  interests 
and  affairs  that  it  in  a  great  measure  precludes  or  materially 
interferes  with  his  prosecution  of  other  and  private  business. 
In  such  cases  it  is  customary  to  pay  him  a  salary,  as  a  cashier 
or  any  other  officer  who  devotes  his  time  to  the  service  of  the 
bank  is  paid.  Ordinarily  the  matter  of  his  compensation,  in 
such  cases,  is  left  to  be  arranged  by  the  board  of  directors,^  and 
whatever  they  vote  to  pay  him  he  has  an  unquestionable  title 
to  recover.  But  if  they  take  no  definite  action  in  the  premises, 
his  right  to  demand  pay  will  depend  upon  the  nature  of  the  ser- 
vices rendered  by  him  and  upon  all  the  circumstances  attend- 
ant upon  his  acceptance  and  incumbency.  If  these  suffice  to 
show  that  he  had  a  right  to  expect  that  he  was  to  be  paid,  and 
that  the  bank,  or  board  of  directors,  ought  to  have  so  under- 
stood and  ought  to  have  expected  to  pay  him,  then  he  may 
recover  what  would  have  been  a  fair  salary  for  the  position. 
The  presumption  that  payment  is  to  be  made  arises  where  the 
work  or  employment  is  usually  the  subject  of  pay.  But  it  does 
not  attach  simply  because  the  work  is  valuable,  and  therefore 
might  properly  be  given  in  exchange  for  money.  The  custom 
or  usage  to  pay  for  such  work  must  be  existent  and  established 
like  any  other  custom  or  usage,  so  that  it  cannot  but  be  pre- 
sumed that  the  parties  respectively  conferred  and  accepted  the 
office  and  functions  of  president  in  view  of  this  custom  and 
usage  and  with  the  expectation  of  conforming  to  it.  But  in- 
formal statements,  or  remarks  made  by  the  president  to  various 
individuals,  members  of  the  board  of  directors,  to  the  effect  that 
he  shall  expect  or  require  pay,  have  no  bearing  upon  his  rights 
whatsoever ;  especially  where  no  definite  reply  appears  to  have 
been  elicited.*    If  the  bank  charter  distinctly  provides  that  the 

^  Holland  v.  Lewiston  Falls  Bank,  62  Me.  664. 

«  Sawyer  v.  Pawnera'  Bank,  6  AUen,  207;  Olney  v.  Chadaey,  7  B.  L  224; 
Haxgroyes  v.  Chambers,  30  Geo.  680. 
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president  shall  have  no  pay  unless  it  be  voted  to  him  by  the 
directors,  any  service  which  he  may  perform  for  the  bank  will 
be  presumed  to  be  done  by  him  as  president,  and  will  give  him 
no  extraordinary  right  to  pay,  unless  from  its  nature  or  from 
evidence  adduced,  it  is  shown  beyond  a  reasonable  doubt  that 
the  act  was  really  rendered  outside  of  the  duties  appurtenant 
to  the  official  position.^ 

CASHIEB. 

In  the  discussion  of  the  powers  and  duties  of  cashiers  we 
enter  upon  the  most  difficult  portion  of  our  labors.  In  no  other 
branch  of  banking-law  are  the  usf^es  of  business  so  frequently 
at  variance  with  the  rules  of  law,  so  powerful  in  warping  and 
altering  those  rules,  so  various  among  themselves  in  different 
places  and  different  institutions  and  at  different  times.  In  no 
other  branch  of  banking-law  is  it  so  difficult  to  reconcile  the 
decisions  and  opinions  uttered  from  numerous  independent 
judicial  tribunals,  or  to  educe  from  them  generalizations,  prin- 
ciples, and  rules  in  any  satisfactory  shape. 

The  key-note  to  the  whole  subject  lies  in  this :  that  the  office 
of  the  cashier  is  strictly  executive.  He  is  the  business  officer  of 
the  bank,  but  in  the  sense  of  one  who  transacts  the  business, 
not  of  one  who  regulates  and  controls  it.  The  grand  difficulty 
which  has  been  experienced  in  defining  his  exact  functions  has 
always  lain  in  the  necessity  of  giving  him  sufficient  practical 
power  to  enable  him  to  conduct  the  daily  routine  of  business 
without  trespassing  upon  the  domain  of  discretionary  authority 
which  pertains  exclusively  and  for  the  most  part  inalienably  to 
the  directors.  Acts  which  demand  only  confidence  in  the 
integrity  of  the  official,  and  familiarity  with  the  forms  and  cus- 
toms of  business,  acts  strictly  of  performance^  which  do  not 
rise  to  the  importance  of  the  semi-judicial  character,  are  those 
which  he  is  properly  delegated  to  do.    But  the  responsible  con- 

^  01x167  V,  Chadsey,  ii6t  wpra. 
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duct  and  management  of  the  affairs  of  the  institution,  upon  the 
soundness  and  wisdom  of  which  its  prosperity  and  success 
depend,  which  call  for  the  exercise  of  a  high  degree  of  care, 
knowledge,  and  experience,  and  a  semi-judicial  discretion, 
which  demand  general  business  qualifications  of  a  high  order, 
are  not,  and  never  have  been  held  to  be,  appurtenant  to  the 
office  of  cashier.  If  the  bank  is  ruined  and  the  property  of 
share-holders  or  depositors  is  dissipated  bj  the  incompetent  con- 
duct of  its  affairs,  the  directors  may,  if  the  mismanagement  has 
been  sufficiently  gross,  be  held  to  reimburse  the  losses ;  but  the 
cashier  can  never  be  so  held  unless  his  own  malfeasance  in  his 
office  or  fraudulent  collusion  with  the  mismanaging  directors 
makes  an  extraordinary  cause  of  action  against  him.  He  owes 
this  immunity  to  the  fact  that  he  has  never  had  the  right  to 
decide,  and  is  supposed  never  to  have  undertaken  to  decide,  any 
question  of  business-management.  He  is  properly  the  execu- 
tive agent  of  the  directors.  It  is  his  duty  to  carry  out  what 
they  devise.  They  are  responsible  for  the  soundness  of  the 
action  resolved  upon ;  he  is  responsible  for  the  honesty,  accu- 
racy, regularity,  and  skill  with  which  that  action  is  carried  out. 
They  are  the  mind  and  he  is  the  hands  of  the  corporation. 
They  may  decide  to  make  a  certain  loan  or  discount,  to  sell  or 
mortgage  corporate  property.  He  will  pay  over  the  money, 
take  the  borrower's  promissory  note,  and  see  that  it  is  in  proper 
form ;  he  may,  by  direction  of  the  board,  affix  the  corporate 
signature  and  seal,  and  make  delivery  on  behalf  of  the  corpora- 
tion, of  all  instruments  necessary  to  complete  the  conveyance 
or  the  mortgage.  It  is  not  wholly  unapt  to  liken  the  board  of 
directors  to  a  bench  of  judges,  and  the  cashier  to  the  clerk  of 
court.  The  same  limitation  against  discretionary  action  applies 
to  each.  The  same  presumption  that  any  act,  not  in  itself  ille- 
gal, is  done  by  due  authority  from  the  judicial  or  directorial 
power,  protects  the  public  in  dealing  with  each. 

There  are  certain  functions  which  it  is  the  duty  of  a  cashier 
to  perform,  and  certain  acts  which  he  has  the  right  to  do  on 
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behalf  of  the  bank,  simply  by  virtue  of  his  induction  into  the 
office.  They  are  inherent  in  it,  and  taken  together  they  con- 
stitute the  component  parts  which  go  to  make  it  up.  Others 
may  be  added,  but  these  are  essential.  Publicly  to  call  a  per- 
son by  the  title  of  cashier  is  to  invest  him  with  the  power,  as 
towards  the  public,  of  binding  the  bank  by  his  action  in  pursu- 
ance or  fulfilment  of  any  of  these  powers  and  duties.  It  is  in 
fact  a  declaration  of  his  agency.  If  the  bank  nominates  and 
holds  out  A.  B.  as  its  ^^  cashier,"  it  in  effect  says  to  the  world 
that  A.  B.  is  duly  authorized  to  transact  on  its  behalf  all  busi- 
ness which  judicial  decisions  or  banking  usages  have  rendered 
inherent  functions  of  the  office  designated  by  this  name.  It 
would  seem  almost  a  work  of  supererogation  to  make  this  state- 
ment, but  we  have  been  led  to  do  so  by  noticing  in  the  argu- 
ment made  lately  by  very  eminent  counsel  in  a  very  important 
case,  that. where  the  bank  charter  or  the  general  banking  act 
under  which  the  corporation  was  established  gave  to  the  direc- 
tors the  power  to  define  or  limit  or  prescribe  the  powers  and 
duties  of  the  cashier,  their  neglect  so  to  do  leil  the  cashier  with- 
out either  powers  or  duties.  The  position  is  novel,  perhaps 
ingenious,  but  certainly  utterly  untenable.  The  conference 
upon  any  person  of  the  name  and  official  position  of  cashier 
carries  with  it  by  a  necessary  and  a  strictly  legal  impUcation 
certain  duties  and  certain  powers,  towards  both  the  bank  and 
the  public,  of  the  nature  above  described.  Again  and  again 
has  this  fact  been  recognized  in  judicial  decisions  equally  where 
the  directors  were,  and  where  they  were  not,  endowed  by  the 
law  originating  the  corporate  being  with  powers  to  define  or 
prescribe  the  powers  and  duties  of  the  officers ;  equally  where 
they  had  and  where  they  had  not  undertaken  to  exercise  this 
privilege.  These  are  the  common-law  functions,  ordinarily 
appurtenant  to  the  office  itself.  They  in  no  case  require  to 
have  their  existence  affirmatively  established ;  but  on  the  other 
hand  demand  strong  negative  testimony  to  controvert  the  legal 
assumption  of  their  universal  force.    The  great  bulk  of  the 
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cafios  which  will  be  cited  in  illustration  of  the  present  topic 
proceed  upon  tlie  tacit  recognition  of  this  doctrine ;  but  in  the 
foot-note  are  given  a  few  of  those  wherein  the  language  more 
distinctiy  asserts  it^  In  the  case  of  the  United  States  t^.  The 
City  Bank  of  Columbus,  Mr.  Justice  Wayne  said,  that  ^^  Though 
the  directors  had  power  under  the  act  of  incorporation  to  fix 
the  duties  of  the  cashier,  and  though  whether  they  had  done  so 
or  not  did  not  appear,"  yet  ^^  the  acts  of  the  cashier  done  in  the 
ordinary  course  of  the  business  actually  confided  to  mu!h  an 
officer,  may  well-be  deemed  prima  facie  eiridence  that  they  fell 
within  the  scope  of  his  duty."  As  a  matter  of  fact,  directors 
seem  seldom  to  have  cared  to  draw  up  general  regulations  for 
the  government  of  their  cashiers,  and  when  they  have  done  so 
their  regulations  have  been  so  general  in  phraseology,  or  have 
so  accurately  followed  the  principles  which  the  law  itself  lays 
down  in  the  absence  of  such  directorial  action,  that  they  appear 
seldom,  if  ever,  to  have  afiected  the  decision  in  any  reported 
cause.  That  the  power  given  to  directors  to  define,  &c.,  the 
powers  and  duties  of  a  cashier,  does  not  enable  them  to  deprive 
him  of  ordinary  powers  which  by  virtue  either  of  judicial  de- 
cisions or  of  banking  usages  the  public  are  entitied  to  regard 
as  inherent  in  his  office,  or  at  least  that  their  action  to  this 
effect  would  not  be  binding  as  towards  any  third  party  who  had 
not  been  expressly  notified  of  it,  is  a  principle  which  has  been 
discussed  in  a  general  form,^  earlier  in  this  chapter,  and 
which  needs  no  special  elucidation  with  respect  to  cashiers  as 
a  class,  in  distinction  from  other  officers. 
The  question  whether  any  particular  act  does  or  does  not 

^  Sturges  V.  Bank  of  Circleyille,  11  Ohio  St  168 ;  Minor  v.  Mechanics'  Bank 
of  Alexandria,  1  Pet.  46 ;  Wild  v.  Bank  of  Passamaquoddy,  8  Mason,  506 ;  Bank 
of  Pennsylyania  v.  Reed,  1  Watts  &  S.  101 ;  Baldwin  o.  Bank  of  Newbuy,  1 
Wall.  284 ;  United  States  v.  City  Bank  of  Colambus,  21  How.  866 ;  Badger  v. 
Bank  of  Cumberland,  26  Me.  428.  The  list  could  be  indefinitelj  extended,  if 
it  were  worth  while. 

>  Also  see,  especially,  Bank  of  Vergennes  i;.  Warren,  7  Hill,  91;  Com- 
mercial Bank  of  Buffldo  v,  Eortright,  22  Wend.  848;  Sturges  v.  Bank  of  Cirde- 
▼iUe,  n  Ohio  St  158. 
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fall  within  the  general  power  of  a  cashier  is  a  question  of  law 
for  the  court  and  not  of  fact  for  the  jury.^  The  services  of  a 
jury  may  indeed  be  called  in  when  it  is  claimed  that  acts  or 
conduct  of  the  board  have  amounted  to  a  public  holding  out, 
or  that  a  banking  usage  relative  to  the  subject  of  dispute  exists. 
But  after  the  jury  has  found  upon  these  matters,  it  still  remains 
for  the  court  to  declare  whether  or  not  the  usage  is  one  which 
accords  with  and  will  be  sanctioned  by  law ;  and  whether  the 
holding  out  was  within  the  possible  legal  scope  of  a  cashier's 
authority. 

Principles  already  laid  down  in  other  connections  enable  us 
to  divide  the  various  acts,  which  cashiers  may  undertake  to 
perform,  into  three  entirely  distinct  classes,  to  wit :  First,  those 
acts  which  constitute  the  ordinary  and  common-law  functions 
of  cashiers ;  these  any  person  dealing  with  the  bank  is  war- 
ranted in  believing  that  the  cashier  is  duly  authorized  to  do, 
and  may  hold  the  bank  upon  them  as  if  the  cashier  was  so 
authorized,  however  the  real  truth  may  be,  save  only  in  cases, 
where  his  want  of  authority  is  affirmatively  proved  and  actual 
knowledge  of  this  fact  is  brought  home  to  the  third  party. 
Seeandj  those  acts  which  the  cashier  has  no  inherent  power  to 
perform  simply  by  virtue  of  his  office,  but  which  are  of  such 
a  nature  that  after  their  performance  has  been  decided  upon 
they  would  naturally  and  properly  be  executed  through  and 
by  him ;  a  third  party  dealing  with  the  cashier  in  any  of  these 
transactions  has  the  advantage  of  a  presumption  of  law  in 
Cavor  of  the  legality  of  his  official  conduct ;  his  exercise  of  the 
power  is  prima  facie  evidence  of  his  possession  of  it ;  but  the 
bank  will  frequently  be  allowed  to  rebut  this  presumption  and 
conquer  the  prima  facie  case  by  showing  that  as  a  matter  of 
fact  the  cashier  had  never  been  clothed  with  the  power  he 
assumed ;  so  in  such  matters  if  the  third  party  neglects  to 
assure  himself  of  the  actual  delegation  of  authority  to  the 

1  Fwmen'  &  Mechanics'  Bank  v.  Troj  City  Bank,  1  Dougl.  467 ;  Peninsular 
Bank  o.  Hanmer,  14  Mich.  208 


142  POWERS,  DUTIES,  AND  LIABILITIES 

cashier,  he  deals  at  his  own  peril,  having  in  his  favor  a  primary 
presumption,  it  is  true,  but  a  presumption  of  which  the  bank 
may  be  permitted  to  disprove  the  truth,  and  thereby  to  re- 
lieve itself  from  all  responsibility  in  the  premises.  Thirds 
those  acts  which  the  cashier  may  undertake  to  perform  in  per- 
fectly good  faith,  and  perhaps  under  color  of  authority,  but 
which  the  law  imperatively  and  absolutely  precludes  him  from 
performing ;  such  are  the  discretionary  and  semi-judicial  acts 
which  it  is  the  exclusive  province  and  inalienable  duty  of  the 
directors  to  per^rm  at  their  board-meetings,  power  to  do  which 
on  their  behalf  they  can  delegate  to  no  other  officer  whomso- 
ever.  No  excuse  of  circumstances  is  admissible  to  give  to 
these  acts  any  validity  or  binding  force  upon  the  bank. 
However  honest  and  ignorant  of  the  illegality  both  parties  to 
the  transaction  may  have  really  been,  yet  neither  can  be  heard 
to  deny  his  knowledge  of  the  law. 

The  Cashier^s  Subordinates. 

The  cashier  is  the  chief  executive  financial  officer  of  the 
bank.  Its  money  transactions,  of  every  description,  though 
they  may  not  be  determined  by  his  discretion,  will  yet  be  con- 
ducted by  and  through  him.^  He  has  charge  of  all  its  prop- 
erty, its  money,  its  securities,  its  valuable  papers.^  He  has 
the  superintendence  of  its  books  of  accounts.^  Of  course 
even  in  a  small  corporation  it  will  be  impossible  for  him  to  do  all 
the  business  included  in  these  general  functions  in  his  own 
proper  person.  He  must  have  his  subordinates,  whose  offices 
will  be  offshoots  of  his  own.  But  he  will  not  be  liable  for  the 
default  of  any  of  these  subordinates  unless  his  own  laches  or 
collusion  has  caused  or  aided  it.    The  paying  and  receiving 

1  Baldwin  v.  Bank  of  Newl^ury^,  1  Wall.  284;  United  States  v.  City  Bank  of 
Columbus,  21  How.  866. 

3  Wild  V.  Bank  of  Passamaquoddy,  8  Mason,  605;  Franklin  Bank  u.  Steward, 
87  Me.  619. 

s  Sturges  t;.  Bank  of  CircleTiUe,  11  Ohio  St.  168 ;  Baldwin  v.  Bank  of  New- 
bnijr,  ubi  supra. 
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tellers  are  in  fact  only  officers  detailed  to  take  charge,  each  of 
a  special  duty,  falling  within  the  general  range  of  the  cashier's 
position.^  A  paying  teller  can  only  pay  out  money  and  a 
receiving  teller  can  only  receive  it,  on  behalf  of  the  bank. 
But  though  there  be  an  incumbent  acting  in  each  of  these 
offices,  there  is  judicial  authority  for  saying  that  the  cashier 
by  his  general  and  higher  power  may  at  any  time  make  or 
receive  a  payment  on  behalf  of  the  bank.  Perhaps  on  any 
particular  occasion  his  doing  so  might  be  such  a  foolish  inter- 
ference in  a  business  of  which  he  did  not  knoyr  all  the  details 
from  hour  to  hour,  that  he  could  be  liable  to  the  bank  for  neg- 
ligence or  an  improper  performance,  if  he  paid  out  money 
when  he  ought  not  to.  But  this  would  be  only  a  question  of 
Uability  arising  wholly  between  the  principal  and  the  agent. 
Tlie  act  itself  would  be  within  the  scope  of  a  cashier's  authority 
and  would  bind  the  bank  in  favor  of  any  innocent  third 
party .^  This  does  not  necessarily  conflict  with  the  rule  that 
if  the  bank  nominates  a  certain  person  to  receive  money,  it 
will  be  bound  only  by  payments  made  to  him.  For  though  the 
bank  may  nominate  a  receiving  teller,  yet  the  cashier  has  a 
co-ordinate  power  with  him  in  this  respect  by  virtue  of  the 
general  scope  of  his  agency.  The  bank  simply  has  two  offi- 
cers competent  to  receive,  instead  of  only  one.  But  though 
the  cited  case  seems  to  go  the  length  of  sustaining  this  doc- 
trine, the  opinion  embodying  the  views  of  the  court  is  far  from 
carrying  perfect  conviction  with  it.  Practically  the  confusion 
incident  to  conduct  in  accordance  with  the  rule  would  breed 
endless  mischief.  As  matter  of  strict  law,  it  is  certainly  fair 
to  BTgae  that  the  especial  action  of  the  bank  in  giving  to 
another  the  charge  of  a  function  which  othenvise  would  belong 
to  the  cashier,  is  equivalent  to  a  public  taking  away  of  that 
function  altogether  from  the  cashier.  The  teller  is  the 
cashier's  subordinate  and  must  take  orders  from  him.    But 

1  Fannen'  &  Mechanics'  Bank  v.  Butchers'  &  Drovers'  Bank,  16  N.  T.  126. 
«  State  Bank  v.  Kain,  1  Breese,  46.        _    _ 
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the  precise  act  of  receiving  or  paying  cash  over  the  counter 
may  be  regarded  as  exclusively  within  the  teller's  province  by 
virtue  of  the  supreme  order  of  the  board  of  directors,  with 
which  even  the  cashier  cannot  interfere. 

The  actual  keeping  of  the  books  of  the  bank  is  a  business 
which  must  nearly  always  be  delegated,  in  a  great  measure  at 
least,  to  book-keepers.  But  the  cashier  ought  to  exercise  that 
degree  of  constant  supervision,  which  will  satisfy  him  that  the 
books  are  kept  upon  a  proper  and  thorough  system ;  that  the 
entries  are  made  with  promptitude,  and  so  far  as  can  be  seen, 
with  accuracy.  He  may  not  be  able  to  detect  at  once  a  false 
entry,  but  he  should  preserve  that  constant  observation  and 
keen  scrutiny  which  are  the  best  moral  and  practical  precaution 
that  it  is  possible  to  take  to  secure  the  honesty  of  the  clerks. 
If  the  books  are  kept  in  a  slovenly,  unbusiness-like  manner, 
and  upon  a  system  so  bad  that  they  are  not  clearly  and  easily 
comprehensible  to  practised  accountants,  but  easily  admit  of 
mistakes,  and  therefore  even  invite  to  fraud,  the  fault  will  be 
constructively  that  of  the  cashier.  He  should  regulate  the 
system,  and  should  enforce  its  accurate  fulfilment  by  the  book- 
keepers, who  are  his  own  immediate  subordinates,  and  ought 
to  be  under  his  direct  control. 

Collection  of  Debts. 

It  is  the  duty  of  the  cashier  to  superintend  the  collection  of 
debts  owing  to  the  bank,  and  to  make  up  the  accounts  of  the 
sums  due.  Payment  of  them  is  properly  made  to  him  in  his 
official  capacity,  and  discharges  the  debtor  even  though  the 
cashier  subsequently  misappropriates  the  money  and  fails  to 
bring  it  to  account  in  the  bank.  Upon  the  receipt  of  payment 
*the  cashier  may  deliver  up  the  evidences  of  indebtedness  held 
by  the  bank,  may  execute  an  acknowledgment,  release,  or  ac- 
quittance to  the  debtor  if  need  be,  and  may  deliver  and  transfer 
back  to  him  any  pledge  or  collateral  security  given  by  him  to 
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the  bank.^  It  has  even  been  held  that  where  the  borrower 
had  given  a  mortgage  of  real  estate  to  the  bank,  the  cashier 
might  legally  discharge  the  same  bj  virtue  of  his  ordinary 
authority.  Or  if  the  bank  has  bought  the  mortgaged  property  at 
the  sheriff's  sale,  the  cashier  may  assign  the  certificate  of  sale. 
It  makes  no  difference  though  the  instrument  may  require  to  be 
executed  under  the  corporate  seal.  The  party  who  has  made 
the  payment  is  entitled  to  the  discharge  or  assignment.  In 
seeking  to  obtain  it,  he  is  justified  in  dealing  with  the  principal 
business  officer  of  the  bank.  After  all  it  is  a  mere  formal  act, 
and  though  the  corporate  seal  is  required  yet  the  ordinary  as- 
sumption of  the  importance  and  high  character  of  sealed  in- 
struments can  hardly  be  said  to  attach  to  these  proceedings. 
It  was  also  suggested  in  the  Bank  of  Yergennes  case,  that  if  the 
directc()-8  alone  could  act  in  the  matter,  they  might  practically 
rob  the  payer  of  his  legal  rights,  either  by  refusing  to  meet  at, 
aU,  or  by  neglecting  to  take  action  in  the  premises.^ 

This  power  of  the  cashier  is  based  upon  the  fact  that  he  is  the 
officer  having  the  responsible  charge  and  control  of  the  entire 
personalty  of  the  bank  for  all  ordinary  executive  purposes. 
Though  if  any  portion  of  the  personalty  has  been  withdrawn 
from  his  charge  and  control,  and  devoted  to  any  special  use  by 
the  government,  as  where  the  directors  had  deposited  a  mort- 
gage in  pledge  with  the  State  authorities,  the  power  of  the 
cashier  over  the  portion  thus  appropriated  by  his  superiors  in 
control  ceases.^ 

Whatever  preliminaries  are  necessary  to  precede  a  valid  de- 
mand for  payment  should  be  attended  to  and  performed  in  due 
shape  and  season  by  the  cashier.  Such  is  the  indorsement  of 
notes  payable  to  the  order  of  the  bank,  and  the  transmission 
of  them  to  proper  agents  in  time  for  demand,  if  they  are  paysr 
ble  at  any  distant  place.    The  indorsement  must  be  made  in 

^  Concord  v.  Concord  Bank,  16  N.  H.  26 ;  Badger  v.  Bank  of  Cumberland,  26 
Me.  428 ;  United  States  v.  City  Bank  of  Columbus,  21  How.  866. 

^  Ryan  o.  Dunlap,  17  ni.  40 ;  Bank  of  Yergennes  v.  Warren,  7  Hill,  91. 
'  MitcheU  v.  Cook,  29  Barb.  248. 

10 
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form  according  to  the  orders  of  the  directors  or  the  established 
usage  of  the  bank  in  its  dealings  with  the  agent  to  whom  the 
note  is  to  be  sent.  Thus  it  may  be  an  indorsement  in  blank, 
an  order  to  pay  to  the  agent,  or  to  the  agent  or  his  order,  or  to 
the  agent  for  collection,  or  to  the  agent  or  hia  order  for  collec- 
tion. If  the  cashier  whose  duty  and  authority  it  is  to  make  the 
indorsement  in  a  certain  one  of  these  forms  makes  it  in  an- 
other, as  between  himself  and  the'  bank,  it  is  a  breach  of  his 
official  duty ;  and  if  any  injury  results  therefrom  he  may  be  held 
liable  in  damages.  If  the  note  is  not  promptly  paid,  so  that 
the  formalities  of  protest  become  necessary,  it  is  the  duty  of  the 
cashier  to  see  that  the  note  is  duly  sent  to  the  notary  with 
proper  instructions.^  The  cashier  may  also,  it  has  been  said, 
deliver  notes  to  an  attorney  for  collection,  authorizing  the  in- 
stitution of  suits  upon  them,  if  it  be  necessary.'  Probably 
this  is  sound  law,  though  we  have  only  one  case  in  support  of 
it ;  and  in  that  case  the  court  finally  propped  the  decision, 
which  it  at  first  inclined  to  render  upon  general  principles,  by 
stating  that  the  particular  cashier  had  been  shown  to  have  done 
the  same  thing  before,  and  always  with  the  knowledge  and  sanc- 
tion of  the  corporation  when  it  became  notified  of  his  action. 
The  only  objection  to  the  admission  of  the  doctrine  lies  in  the  fact 
that,  as  we  have  already  seen,  the  whole  business  of  litigation 
is  generally  deemed  to  lie  strictly  within  the  province  of  the 
president.  The  cashier  cannot  appear  and  defend  suits  on  be- 
half of  the  bank.  Though  he  is  financial  officer  and  in  charge 
of  the  books,  and  so  might  be  supposed  to  have  a  peculiar 
knowledge  in  the  matter,  he  cannot  answer  even  where  the 
bank  is  sununoned  as  garnishee.^  The  only  case  where  he 
has  been  allowed  to  take  any  part  whatsoever  in  legal  proceed- 
ings is  one  which  was  decided  in  Illinois,  wherein  his  appeal 
was  allowed  to  be  good  on  behalf  of  the  bank.    This  single 

1  Hartford  Bank  v.  Bany,  17  Mass.  94.    The  special  power  of  indotBement  is 
discusaed,  with  authorities,  post,  p.  161  d  teq, 
*  Eastman  v.  Coos  Bank,  1  K.  H.  28. 
s  Branch  Bank  v.  Foe,  1  Ala.  896. 
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case^  is  so  utterly  at  yariance  with  the  general  and  uniform 
current  of  opinions  upon  the  subject  that  it  might  very  prob- 
ably be  expected  to  be  overruled.  Yet  it  does  not  seem  un- 
reasonable to  sustain  the  yiews  of  the  New  Hampshire  bench. 
Where  the  decision  as  to  the  wisdom  of  entering  upon  litiga- 
tion involves  the  consideration  of  doubtful  points  of  evidence 
and  law,  as  must  always  be  more  or  less  the  case  in  all  disputed 
claims,  the  higher  discretion  of  the  president  may  properly  be 
demanded.  But  the  simple  sending  of  a  note  to  an  attorney 
with  orders  to  issue  a  writ,  or  even  make  an  attachment  there- 
on, is  a  simple  inexpensive  proceeding  which  might  as  safely 
be  intrusted  to  the  cashier  as  any  other  part  of  the  process  of 
collection.  Viewing  the  matter  practically  it  seems  a  rather 
technical  and  quibbling  ruling  to  hold  that,  since  the  general 
litigation  of  the  bank  is  beyond  his  province,  therefore  he  can- 
not give  directions  to  the  bank's  attorney  to  go  through  the 
form  of  uttering  a  writ  on  an  uncontested  note.  Though  if  he 
had  reason  to  think  that  the  maker  of  the  note  designed  to 
contest  its  validity  upon  any  ground  of  fact  or  of  law,  then 
it  loses  the  simplicity  of  a  mere  collection  from  a  delinquent 
but  undisputing  debtor,  and  he  should  leave  the  determination 
concerning  the  propriety  of  a  lawsuit  to  the  customary  discre- 
tion of  the  president. 

A  power  certainly  very  much  greater  than  this  has  been  de- 
clared to  reside  in  tlie  cashier.  It  has  been  said  that  in  the 
course  of  his  fulfilment  of  his  duty  in  taking  all  proper  meas- 
ures for  securing  the  eventual  collection  of  the  debt,  he  may 
act  about  it  by  way  of  compromise.^  Fortunately  this  otherwise 
wide  discretionary  power  is  in  some  degree  restricted  by  the 
addition  in  the  New  York  case  of  the  requisition  that  his 
action  should  accord  with  usage  and  the  course  of  business. 
Unless  the  same  restriction  is  added  in  the  Pennsylvania  case, 

^  Moreland  v.  State  Bank,  1  Breese,  206. 

<  Bridenbecker  v.  Lowell,  82  Barb.  9 ;  Bank  of  Fennsjlyania  v,  Beed,  1  Watts 
&  S.  101. 
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it  must  be  said  that  that  case  is  at  variance  with  general  princi- 
ples which  it  cannot  be  potent  to  alter  so  materially.  Without 
these  words  it  must  be  simply  impossible  to  reconcile  tliese 
decisions  with  those  which  have  been  already  cited  as  confer- 
ring upon  the  directors  the  power  of  compromising  claims  of 
the  bank.  Evidently  the  power  is  discretionary,  and  one  which 
in  its  exercise  may  often  call  for  considerable  reflection  and 
a  high  degree  of  judgment.  It  is  strictly  a  sacrifice  at  least  of 
nominal  property  of  the  bank.  Evidently  by  good  rights  it 
should  be  a  function  of  the  board  and  not  of  the  executive 
officer.  The  cited  decisions  must  be  construed  simply  to  in- 
tend that  this  function,  though  properly  directorial,  is  neverthe- 
less not  inalienably  so,  and  may  therefore  be  delegated  to  the 
cashier ;  and  that  such  delegation  may  be  conclusively  presumed 
as  against  the  bank  upon  proof  that  the  \isage  and  ordinary 
course  of  business  in  the  bank  is  to  that  effect.  Strictly  speak- 
ing this  is  all  that  the  cases  really  decide,  and  it  is  obvious  that 
they  should  not  be  carelessly  stretched  as  if  they  announced  the 
general  doctrine  that  it  is  an  inherent  element  of  the  cashier's 
general  authority  to  compromise  on  behalf  of  the  bank  any  of 
its  debts  or  demands. 

Where  a  claim  of  the  bank  has  been  pushed  to  judgment 
and  execution,  the  cashier,  delivering  the  execution  to  the 
sheriff  to  levy,  has  not  authority  to  bind  the  bank  by  any  un- 
dertaking to  indemnify  tlie  officer.  His  agreement  to  this 
effect,  though  purporting  to  be  made  by  him  in  his  official 
capacity,  will  be  invalid  as  against  the  bank,  though  it  may 
operate  to  hold  him  personally.^ 

Power  of  Borrowing, 
The  cashier  may  borrow  money  on  behalf  of  the  bank,  and 
may  bind  the  bank  by  a  promissory  note  executed  therefor.* 

1  Watson  V.  Bennett,  12  Barb.  196. 

2  Barnes  v,  Ontario  Bank,  19  N.  Y.  162;  BaUston  Spa  Bank  ».  Marine  Bank. 
16  Wis.  120 ;  Stnrges  t?.  Bank  of  CirdeviUe,  11  Ohio  St  158 ;  Ridgway  v.  Farm- 
era'  Bank,  12  Serg.  &  R.  266. 
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Such  is  the  usage  of  the  banking  business.  Though  if  in  any 
individual  institution  any  other  officer  is  selected  for  this  duty, 
the  cashier  could  no  longer  bind  the  bank  to  any  lender  who 
was  aware  of  the  yariation.  The  right  of  borrowing  is  a*  func- 
tion of  which  he  will  be  wholly  deprived  by  the  act  of  the 
directors  in  selecting  any  other  person  as  their  general  borrow- 
ing agent.  But  the  usage  to  allow  him  to  borrow  is  so  univer- 
sal that  notice  of  the  deprivation  must  be  brought  home  to  any 
person  who  is  to  be  affected  by  it.  Otherwise  the  public  are 
warranted  in  dealing  with  him  on  the  assumption  that  he  pos- 
sesses it.  The  power  extends  only  to  borrowing  in  the  ordi- 
nary course  of  the  daily  business  of  the  bank.  For  example, 
if  the  bank  be  behindhand  at  the  clearing-house,  the  cashier 
may  properly  borrow  of  any  bank  which  has  a  surplus,  giving 
in  return  his  check  or  memorandum  for  the  amount,  and 
agreeing  to  pay  the  customary  rate  of  interest.  But  he  cannot 
borrow  for  the  purpose  simply  of  increasing  the  available  funds 
of  the  bank,  so  that  in  effect  its  disposable  working  capital 
shall  be  increased.  This  is  exercising  a  discretionary  control 
over  its  affairs  which  none  but  the  directors  possess.  Neither 
in  any  case  can  he  borrow  money  to  use  for  other  than  strict 
banking  purposes.  Any  person  lending  to  him  with  a  knowl- 
edge that  the  loan  is  to  be  thus  improperly  used,  will  not  create 
a  valid  obligation  upon  the  bank.  But  in  the  absence  of  such 
actual  knowledge  the  presumption  of  regularity  will  bind  the 
bank  to  a  bona  fide  lender,  however  wrongful  and  unauthorized 
the  conduct  of  the  cashier  in  the  transaction  may  in  fact  have 
been.  So  if  special  instructions  and  authority  are  given  to  a 
cashier  for  the  obtaining  a  loan  or  discount,  whether  the  same 
are  to  govern  him  generally  in  all  such  dealings,  or  only  in  a 
particular  instance,  all  persons  having  notice  of  this  special 
delegation  of  power  will  hold  the  bank  only  upon  contracts 
made  within  its  limits.  So  far  as  they  are  concerned,  it  is  a 
valid  restriction  of  the  cashier's  power  to  deal  with  them. 
Bat  contracts  with  persons  without  notice  will  bind  the  bank, 
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if  within  the  ordinary  business  of  borrowing.  It  is  not  un- 
common to  empower  the  president  and  cashier  to  effect  a  loan 
or  discount ;  in  such  case  thej  must  agree  upon  the  contract 
jointly,  and  the  cashier  alone  could  bind  the  bank  only  to  per- 
sons who  believed  him  to  be  acting  in  pursuance  of  his  general 
authority,  and  were  ignorant  of  this  special  delegation  to  the 
two  jointly.  If  a  loan  is  contracted  by  the  cashier  in  such  a 
maiiner  that  it  does  not  bind  the  bank,  it  cannot  be  considered 
that  the  mere  circumstance  of  his  turning  the  money  into  the 
mass  of  the  bank  funds,  and  allowing  it  to  remain  there,  and 
to  be  used  as  part  of  the  floating  assets,  will  suffice  to  render 
the  bank  liable  upon  it  as  a  corporate  debt.  The  fact  and 
nature  of  the  transaction  must  in  some  way  be  brought  suf- 
ficiently home  to  the  official  knowledge  of  the  directors,  so 
that  their  failure  to  repudiate  and  undo  it  must  be  construed  to 
amount  to  an  acceptance  and  ratification  of  it  on  behalf  of  the 
corporation.  After  being  informed  of  all  the  circumstances, 
they  cannot  of  course  continue  to  use  and  employ  the  money 
and  to  make  profit  from  it,  without  thereby  assuming  the  duty 
of  returning  it.  But  nothing  short  of  such  conduct  on  their 
part  will  give  it  the  character  of  corporate  indebtedness.^ 

Power  to  Draw  Cheeks. 

The  cashier  has  power  to  draw  checks  or  drafts  upon  the 
funds  of  the  bank  deposited  elsewhere.  Indeed  he  is  ordi- 
narily the  only  officer  of  the  institution  who  can  legally  do 
this.     It  is  proper  for  him  to  designate  himself  as  ^^  Cashier  of 

the Bank,"  in  order  to  show  that  he  is  acting  officially, 

and  that  the  check  is  intended  to  withdraw  corporate  funds. 
But  if  he  fails  to  make  this  fact  clear  by  these  or  any  other 
words  in  the  instrument,  yet  if  the  drawee  bank  pays  the  check 
from  corporate  funds,  it  will  be  protected  and  the  payment  will 
be  valid,  if  as  a  matter  of  fact  the  cashier  was  acting  officially 
and  did  intend  to  draw  against  the  balance  standing  to  the 

^  BaUston  Spa  Bank  v.  Marine  Bank,  supra. 
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credit  of  his  corporation.  To  prove  tiiis,  parol  evidence  is  ad- 
missible, and  by  such  evidence  the  paying  bank  may  even  be 
allowed  to  explain  away  the  fact  that  the  check  has  been 
credited  upon  its  books  to  the  cashier's  private  account,  and 
to  rebut  the  inference  against  itself,  which  must  at  first  arise 
thereon.^ 

Charge  of  the  Personally   of  the  Bank^  and  herein  aUo   of 

Indorsements. 

The  cashier  has  full  charge,  control,  and  power  of  disposi- 
tion over  all  personal  property  of  the  bank,  whether  specie, 
notes,  bills,  bonds,  or  of  whatsoever  other  description  it  may  be. 
All  its  negotiable  paper  he  may  negotiate  and  transfer  on  its 
behalf,^  and  to  this  end  may  indorse  it  over,  so  as  to  bind  the 
bank  like  any  ordinary  indorser  on  similar  paper.  But  the 
character  of  negotiability  is  a  strict  limitation  upon  his  inher- 
ent powef .  He  cannot,  solely  by  virtue  of  his  office,  pass  title 
to  non-negotiable  paper  of  any  sort,  or  to  any  other  description 
of  corporate  property,  as  for  example  a  judgment  given  in 
favor  of  the  bank.  His  action  in  making  such  transfers  can 
be  sustained  only  by  authority  directly  conferred  by  the 
directors,  or  arising  from  established  usage.^  Of  course  this 
power  of  transfer,  like  almost  every  power  which  an  agent  can 
possess,  may  easily  be  so  abused  by  him  as  to  render  him  liable 
to  his  principal.  It  is  very  difficult  to  say  precisely  how  much 
discretion  can  be  properly  exercised  by  the  cashier  in  trading 
in  negotiable  securities.  Clearly  he  has  no  right  to  push  it  to 
that  point  where  virtually  it  becomes  a  considerable  and  im- 

1  Mechanics'  Bank  v.  Bank  of  Columbia,  5  Wheat.  826 ;  United  States  v. 
City  Bank  of  Columbus,  21  How.  866 ;  Merchants'  Bank  v.  Central  Bank,  1 
Kelly,  418. 

'  Wild  V.  Bank  of  Passamaquoddy,  8  Mason,  605;  State  Bank  v.  Wheeler,  21 
Ind.  90 ;  City  Bank  v.  Perkins,  29  N.  Y.  554 ;  Cooper  v,  Curtis,  80  Me.  488 ; 
Kimball  v.  Cleveland,  4  Mich.  606;  Crocket  v.  Young,  1  Sm.  &  M.  241 ;  EyereU 
V.  United  States,  6  Port.  166 ;  Bridenbecker  v,  Lowell,  82  Barb.  9. 

'  Barrick  v.  Austin,  21  Barb.  241 ;  Holt  v.  Bacon,  26  Miss.  667. 
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portant  branch  of  the  bank's  business,  and  is  nevertheless  con- 
ducted solely  by  himself.  It  was  never  contemplated  either  by 
the  legislature  in  conferring  the  franchise  or  by  the  stock- 
holders in  investing  their  capital,  that  trading  in  negotiable 
securities,  if  carried  to  such  an  extent  as  to  become  an  essen- 
tial and  vital  element  in  the  corporate  business  and  prosperity, 
was  to  be  conducted  solely  upon  the  single  discretion  of  the 
cashier.  The  management  of  the  important  affairs  of  the  in- 
stitution was  intended  to  be  the  function  of  the  directors.  We 
can  only  state  this  principle  in  general  terms.  It  would  be  a 
matter  of  infinite  difficulty  to  draw  the  boundary  line,  and  no 
adjudicated  cases  assist  us  in  so  doing.  Oertainly  in  a  well- 
ordered  bank  the  directors  would  not  allow  the  cashier  to 
usurp  their  powers  improperly  in  this  respect.  Nor  could  he 
do  so  without  their  knowledge.  It  may  also  happen  that  a 
cashier  may  wilfully  make  a  transfer  or  indorsement  in  direct 
disobedience  to  special  directorial  instructions.  But  in  any 
of  these  cases  of  improper  transfers  by  the  cashier,  he  simply 
renders  himself  responsible  to  the  bank  for  the  consequences 
of  his  misconduct.  The  outside  party  dealing  with  him  in 
good  faith,  and  without  notice  of  the  irregularity,  holds  the 
bank  as  if  the  transaction  had  been  unobjectionable  through- 
out. For  it  is  an  inherent  power  of  the  cashier,  which  he 
exercises  simply  by  virtue  of  his  office,  to  make  the  transfer, 
and  no  person  can  be  required,  in  a  case  where  no  circum- 
stances of  suspicion  put  him  upon  inquiry,  to  go  behind  this 
authority.  If  the  agent  exceeds  it,  the  matter  lies  wholly 
between  himself  and  his  principal.^ 

I  City  Bank  t;.  Perkins,  29  N.  T.  664.  In  this  case  the  caahicfr  had  pledged  a 
note  which  it  was  urged  he  had  no  right  to  do.  The  suit  was  brought  by  a  bona 
fide  holder  for  value  and  without  notice,  claiming  under  the  cashier's  indorse- 
ment, against  the  maker.  The  court  did  not  pass  upon  the  cashier's  authority,  hold- 
ing that,  whether  he  had  it  or  not,  jet  the  plaintiff  had  a  sufficient  title  to  protect 
the  maker  in  paying  to  him  and  could  oblige  him  to  do  so.  Gillett  v.  Phillips,  8 
Kern.  114.  Transfer  by  cashier  of  notes  to  an  amount  in  excess  of  what  he  may 
legally  transfer,  is  void,  excqft  as  to  bona  fide  holder  without  notice.    "St  Louis 
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» 

Since  the  cashier  has  the  general  power  to  indorse  over  bills 
and  notes  of  the  bank,  for  the  purpose  of  passing  title  therein, 
he  of  course  has  the  lesser  and  included  power  to  indorse  for 
special  purposes,  as  for  discount.     So  also  for  collection,  and 
for  transmission  for  collection,  he  may  indorse  both  paper 
belonging  to  the  bank  and  paper  intrusted  to  it  for  collection, 
or  given  to  it  as  collateral  security.^    If  paper  is  indorsed  by 
him  for  this  special  and  limited  purpose,  and  is  subsequently 
fraudulently  converted,  yet  if  the  indorsement  be  general  and 
the  paper  comes  to  the  hands  of  a  bona  fide  holder  for  value 
and  without  notice,  who  presumes  and  has  a  right  to  presume 
from  the  style  of  the  indorsement  that  it  was  made  in  the  ordi- 
nary course  of  business,  and  created  a  guaranty  on  the  part  of 
the  bank,  the  bank  may  be  held  to  respond  as  an  ordinary 
indorser.^    The  risk  is  voluntarily  incurred  by  the  bank  in 
putting  its  indorsement  in  such  a  form  that  it  does  not  convey 
notice  of  its  true  character  when  an  attempt  is  made  to  use  it 
fraudulently.    It  has  been  specially  held  that  a  cashier  has 
power  to  indorse  over  negotiable  paper  in  payment  of  debts  of 
the  bank ;  ^  also  as  preliminary  to  demand  and  notice,  and  to 
the  institution  of  a  suit  upon  it.^    But  these  limited  powers 
are  of  course  included  in  the  general  authority,  which  is  amply 
supported  by  abundance  of  judicial  decisions,  and  which  may 
be  stated  in  the  broadest  terms :  That  the  cashier  by  his  in- 
dorsement of  negotiable  paper  on  behalf  of  the  bank  will 
always  bind  the  bank  to  the  full  extent  that  any  individual 
indorser  of  like  paper  and  in  like  form  would  be  bound, 
unless  the  holder  of  the  indorsed  paper  took  it  with  actual 
notice  of  some  fact  rendering  the  indorsement  irregular  and 

Perpetual  Ins.  Co.  v,  Cohen,  9  Mo.  416.  Transfer  in  bad  fidth  binds  in  &yor  of 
Ittmafide  holder  for  ralue  and  without  notice. 

1  Elliot  V.  Abbot,  12  N.  H.  649 ;  Corser  t;.  Paul,  41  id.  24 ;  Potter  v.  Merchants' 
Bank,  28  N.  T.  641. 

>  Robb  V.  Ross  County  Bank,  41  Barb.  686. 

*  Crocket  v.  Young,  1  Sm.  &  M.  241. 

«  Hartford  Bank  v.  Banry,  17  Mass.  94. 
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invalid.  Many  of  the  cases  cited,  supra,  note  2,  p.  151,  assert 
that  the  consideration  for  the  transfer  need  not  appear  upon  the 
instrument,  but  will  be  presumed.  The  presumption  is  open 
to  rebuttal  by  proof  that  no  consideration  or  only  an  inade- 
quate one  passed.  But  rebutting  evidence  of  this  description 
can  be  used  only  against  the  original  transferree  or  against  a 
subsequent  holder  with  notice. 

A  clerk  who  in  the  temporary  absence  of  the  cashier  is 
charged  with  the  performance  of  the  duties  of  that  office,  does 
not  succeed  to  the  cashier's  full  powers,  unless  by  virtue  of  a 
special  vote  and  instructions  from  the  board  of  directors. 
Otherwise  the  cashier  can  clothe  him  with  no  greater  power 
than  simply  such  as  is  necessary  for  carrying  on  the  usual  and 
ordinary  business  of  the  bank,  such  as  the  payment  of  checks, 
the  receipt  of  payment  upon  notes  held  by  the  bank,  and  the 
delivery  up  of  the  paid  notes.  But  the  delegate  has  no 
authority  to  transfer  or  pass  title  in  any  paper  of  the  bank. 
Paper  held  by  the  bank  in  its  own  right  or  for  collection  for 
other  persons,  and  payable  elsewhere,  he  may  tranmdt  to  the 
agents  of  the  bank  for  collection,  and  if  it  requires  indorsement 
as  preliminary  to  collection,  he  may  indorse,  but  only  in  such 
limited  form  as  is  strictly  indispensable  for  enabling  the  collec- 
tion to  be  made,  and  not  so  as  to  vest  any  other  or  higher  title 
in  the  indorsee.  Where  he  so  sends  forward  notes  for  collec- 
tion, whether  bearing  his  indorsement  on  behalf  of  the  bank  or 
not,  the  agents  receiving  them  will  acquire  no  title  in  them  and 
^  'no  lien  of  any  description  upon  them  for  any  balance  due  from 
the  transmitting  bank,  unless  it  should  ever  be  held  that  the 
naked  act  of  transmission  for  collection  itself  creates  a  lien.^ 

The  various  forms  of  indorsement  which  have  been  employed 
by  cashiers  have  given  rise  to  important  questions  concerning 
their  respective  validity.    The  possible  divergence  seems  to  be 

limited  substantially  to  four  diflFerent  methods,  viz.,  " 

Bank,  by  A.  B.,  cashier;"  "  A.  B.,  cashier  of  the Bank ; 

1  Potter  p.  Merchante'  Bank,  28  N.  Y.  641. 
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A.  B.,  cashier ; "  or  finally  simply  the  name  of  "  A.  B."  without 
any  other  words  whatsoever.  These  are  the  four  cardinal 
forms  which  alone  call  for  consideration.    Others  are  only 

sUght  modifications  of  these,  such  as,  ^'  For  the Bank, 

by  A.  B.,  cashier,"  or  verbal  variations  by  the  use  of  simple 
abbreviations,  as  "  cash."  or  "  cas."  Such  will  be  easily 
recognized  as  substantially  identical  with  one  or  other  of  these 
four,  and  will  be  governed  by  the  same  rules,  respectively. 

It  will  be  obvious  at  once  to  every  professional  man  that  the 
first  of  these  forms  is  the  technically  proper  one,  and  indeed  is 
the  only  one  which  could  be  supported  at  strict  law.  It  alone 
accords  with  the  old  established  rule  of  the  common  law  of 
agency,  that  where  a  contract  is  made  through  an  agent,  the 
principal  must  be  directly  named  as  the  contracting  party, 
properly  with  the  addition  of  furtlier  words  sufficiently  indi- 
cating that  the  principal  in  this  particular  case  is  contracting 
through  the  instrumentality  of  A.  B.,  authorized  agent,  and 
the  signature  must  be  in  like  manner  of  the  name  of  the  prin- 
cipal with  the  additional  statement  that  it  is  written  by  his 
agent  on  his  behalf.^  But  though  it  is  safest  and  wisest  always 
to  indorse  in  this  manner,  and  so  to  obtain  the  full  protection 
of  the  ancient  and  general  principle,  yet  special  decisions  have 
declared  other  forms,  theoretically  less  correct,  to  be  sufficient. 
So  it  can  no  longer  be  questioned  that  the  second  and  third 
forms  will  bind  the  bank.^  The  words  appended  in  those  to 
the  cashier's  name  certainly  signify  very  clearly  that  he  was 
indorsing  officially  and  on  behalf  of  the  bank,  and  that  the 

^  Spear  v,  Ladd,  11  Mass.  94. 

>  State  Bank  v.  Fox,  8  Blatchf.  481 ;  Bank  of  Genesee  v,  Fatchin  Bank,  8 
Kern.  809 ;  Northampton  Bank  v.  Fepoon,  11  Mass.  288 ;  Folger  v.  Chase,  18 
Pick.  68 ;  Robb  v.  Ross  County  Bank,  41  Barb.  686 ;  Elwell  v.  Dodge,  88  id.  886. 
In  this  case  it  was  held  that  liie  indorsement  of  ''  A.  B.,  president "  should  be 
construed  as  the  indorsement  of  the  corporation  upon  proof  ftimished  of  the 
nni&nn  usage  of  the  corporation  to  indorse  thus  through  its  president.  Ordi- 
narily the  president  has  no  authority  to  indorse  on  the  corporate  behalf.  Marine 
Bank  v.  Qements,  8  Bos.  600.  The  principle  in  this  case  is  identical  with  that 
illustrated  by  the  other  citations. 


I 
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contemporaneoas  intention  and  understanding  of  both  parties 
was  that  the  bank  should  be  bound  by  the  indorsement.  As  a 
matter  of  fact,  probably  in  all  such  cases  that  ever  occurred, 
the  undertaking  was  reallj  that  of  the  bank,  and  the  law  with 
its  usual  flexibility  in  such  circumstances  found  litUe  difficulty 
both  in  sustaining  it  as  such,  and  at  the  same  time  in  adroitly 
saving  the  integrity  of  the  ancient  theory.  It  was  declared 
that  since  the  intent  was  to  be  regarded  as  sufficiently  certain 
upon  the  face  of  the  instrument,  the  holder  was  authorized  to 

write  above  the  signature  the  phrase  "  For  the Bank,*' 

or  "  The Bank,  by,*'  Ac,  or  any  other  words  that 

might  be  necessary,  fully  to  express  and  to  carry  out  the  intent; 
also  that,  he  might  strike  out  any  superfluous  or  inconsistent 
words  originally  written.  The  authorities  which  adopt  this 
theory,  and  support  the  legality  of  indorsements  made  in  the 
described  forms,  are  ample  to  put  the  matter  beyond  the  possi- 
bility of  any  future  doubt.  The  only  contrary  decision  to  be 
found  in  the  reports  is  one  rendered  by  no  higher  a  tribunal 
than  the  Supreme  Oourt  of  the  State  of  New  York,  and  this 
was  very  brusquely  disposed  of  by  a  judge  upon  the  same 
bench  a  short  time  after  it  had  been  given.  His  language  was 
as  follows :  ^^  The  decision  in  the  Bank  of  the  State  of  New 
York  V.  Farmers'  Branch  of  the  State  Bank  of  Ohio,  36  Barb. 
882,  is  not  a  controlling  authority;  for  I  understand  it  has 
been  reversed  by  the  Oourt  of  Appeals ;  and  toe  must  presume 
that  the  court,  in  giving  that  decision,  toere  not  aware  that  the 
point  had  been  often  decided  the  other  u>ay!^  It  is  not  to  be  sup- 
posed that  any  learned  justice  will  ever  again  lay  himself  open 
to  such  imputations  upon  his  professional  knowledge.  It  is 
going  a  good  way  certamly  to  uphold  the  third  form  wherein 
the  name  of  the  corporate  principal  does  not  appear  at  all. 
The  facts  of  what  bank  the  indorser  was  cashier,  and  conse- 
quently what  corporation  was  bound  by  his  signature  must  be 
shown  by  extrinsic  evidence,  and  may  well  have  been  unknown 
to  some  even  of  the  holders  of  the  paper,  if  it  has  been  widely 
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negotiated.  But  the  adjudicated  cases  support  both  forms 
without  partiality.  Indeed  they  nearly  uniformly  discuss  only 
this  third  form.  It  seems  as  though  the  second  form  had 
always  been  tacitly  admitted  to  be  good,  and  only  the  third  had 
held  out  hopes  enough  of  invalidity  to  encourage  litigation. 

But  far  as  the  courts  have  gone  in  declaring  the  indorsement 
in  the  third  form  to  be  binding  as  the  indorsement  of  the  cor- 
poration, they  have  yet  much  further  to  go  if  they  are  resolved 
to  sustain  the  validity  of  the  fourth  form  as  a  corporate  under- 
taking.    We  find  no  adjudicated  case  which  directly  settles 
this  point.    But  Judge  Denio,  in  the  case  above  cited,  of  the 
Bank  of  Genesee  v.  Patchin  Bank,  declared  that  it  was  "  essen- 
tial to  the  operation  of  the  rule"    (to  wit,  that  the  holder 
might  supply,  in  the  second  and  third  forms,  the  name  of  the 
bank  in  such  shape  as  to  make  it  a  principal  indorser)  ^^  that 
the  authority  of  the  indorser  to  indorse  for  the  corporation 
and  to  bind  it,  in  full  and  due  form,  should  positively  appear ^^ 
''  Appear  "  doubtless  means  appear  on  the  face  of  the  instru- 
ment, not  appear  from  extrinsic  evidence.    It  is  somewhat  hard 
to  reconcile  with  the  strict  force  of  this  rule,  the  support  of  the 
indorsement  of  ^^  A.  B.,  cashier,"  but  it  would  be  absolutely 
impossible  if  the  language  of  the  learned  judge  means  any 
thing  whatsoever,  and  it  certainly  has  the  ring  both  of  sound 
law  and  of  sound  sense,  to  sustain  the  simple  indorsement  of 
^^A.  B.,"  without  more,  as  the  corporate  indorsement.    Yet 
we  are  deterred  from  asserting  that  this  view  is  certain  law  by 
the  argument  which  might  be  based  upon  some  of  the  abstract 
principles  laid  down  in  the  opinion  delivered  in  the  case  of  the 
Mechanics'  Bank  of  Alexandria  v.  The  Bank  of  Columbia.^ 
The  instrument  which  demanded  construction  in  that  case  was 
a  check  signed  by  the  cashier.    But  the  analogy  is  close,  and 
perhaps  the  subject  of  how  a  cashier  should  sign  checks  drawn 
on  behalf  of  the  bank  may  be  discussed  here  as  appropriately 

1  5  Wheat  826. 
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as  elsewhere.    We  shall  give  the  bulk  of  the  decision  of  the 
learned  judge  in  his  own  language. 

Form  of  Signature  of  CheckB. 

The  facts  were  briefly  these :  William  Paton,  Jr.,  cashier  of 
the  Mechanics'  Bank  of  Alexandria,  drew  a  check  in  form  as 
follows :  — 


05 

I 


No.  18.  Mbchan ics'  Bank  of  Alexasdbia, 

June  25, 1817. 

Cashier  of  the  Bank  of  Ck)lumbia, 

Pay  to  the  Order  of  P.  H.  Mikob,  Esq.,  Ten  Thousand  Dollars. 

♦10,000.  WM.  PATON,  TON. 


Minor  was  the  teller  of  the  Mechanics'  Bank.  The  check 
was  one  of  the  printed  blanks  from  the  ofScial  check-book  of 
the  bank.  Other  checks  had  been  customarily  drawn  by  the 
cashier  on  behalf  of  the  bank,  in  the  like  form  in  all  respects 
save  that  he  usually  added  ^^  Cas "  or  ^^  Ga  "  to  his  name. 
Much  testimony  was  introduced  with  the  object  of  showing 
that  in  drawing  this  check  he  was  acting  officially  and  intended 
to  draw  it  on  behalf  of  the  bank.  Mr.  Justice  Johnson  deliv- 
ered the  opinion  of  the  court,  substantially  as  follows :  ^^  The 
merits  of  this  case  lie  within  a  very  limited  compass.  The 
question  is,  whether  a  certain  act,  done  by  the  cashier  of  a  bank, 
was  done  in  his  official  or  individual  capacity  ?  Had  the  draft 
signed  by  Paton  borne  no  marks  of  an  official  character  on  the 
face  of  it,  the  case  would  have  presented  more  difficulty.  But 
if  marks  of  an  official  character  not  only  exist  on  the  face,  but 
*  predominate,  the  case  is  really  a  very  familiar  one.  Evidence 
to  fix  its  true  character  becomes  indispensable.  .  .  . 

.  .  .  Upon  comparing  the  exceptions  [taken]  with  the  ev- 
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idence  it  does  not  appear  that  they  affirm  any  otlier  proposition 
growing  out  of  that  evidence,  but  that  the  check  on  the  face  of 
it  purported  to  be  the  private  check  of  Paton  ;  and  no  extrin- 
sic eyidence  could  be  received  to  prove  the  contrary. 

^^  The  ground  on  which  it  can  be  contended  that  this  check 
was  a  private  check  is,  that  it  had  not  below  the  name  the  letters 
"  Cas  "  or  "  Oa."  But  the  fallacy  of  the  proposition  will  at  once 
appear  from  the  consideration  that  the  consequence  would  be 
that  all  Paton's  checks  must  have  been  adjudged  private. 
For  no  definite  meaning  could  have  been  attached  to  the  ad- 
dition of  those  letters  without  the  aid  of  parol  testimony. 

^^  But  the  fact  that  this  appeared  on  its  face  to  be  a  private 
check  is  by  no  means  to  be  conceded.  On  the  contrary  the 
appearance  of  the  corporate  name  of  the  institution  on  the 
&ce  of  the  paper  at  once  leads  to  the  belief  that  it  is  a  corpo- 
rate and  not  an  individual  transaction :  to  which  mnst  be  added 
the  circumstances,  that  the  cashier  is  the  drawer  and  the  teller 
the  payee,  and  the  form  of  ordinary  checks  deviated  from  by 
the  substitution  of  "  to  order  ^'  for  "  to  bearer."  The  evidence 
therefore  on  the  face  of  the  bill  predominates  in  favor  of  its 
being  a  bank  transaction.  Applying  then  the  plaintiff's  own 
principle  to  the  case,  and  the  restriction  as  to  the  production  of 
parol  or  extrinsic  evidence  could  have  been  only  applicable  to 
himself.  But  it  is  enough  for  the  purposes  of  the  defendant 
to  establish  that  there  existed  on  the  face  of  the  paper  circum- 
stances from  which  it  might  reasonably  be  inferred  that  it  was 
either  one  or  the  other.  In  that  case  it  became  indispensable 
to  resort  to  extrinsic  evidence  to  remove  the  doubt.  The  evi- 
dence resorted  to  for  this  purpose  was  the  most  obvious  and 
reasonable  possible,  viz.,  that  this  was  the  appropriate  form  of 
an  official  check ;  that  it  was  in  fact  cut  out  of  the  official 
check-book  of  the  bank,  and  noted  on  the  margin;  that 
the  money  was  drawn  in  behalf  of  and  applied  to  the  use 
of  the  Mechanics'  Bank,  and  by  all  the  banks  and  all  the 
officers  of  the  banks  through  which  it  passed  recognized  as  an 
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official  tranBaction.  It  is  true  it  was  in  eyidence  that  this 
check  was  credited  to  Paton's  own  account  on  the  books  of  his 
bank.  But  it  was  done  by  his  own  order,  and  with  the  evidence 
before  their  eyes  that  it  was  officially  drawn.  This  would 
never  have  been  sanctioned  by  the  directors  xuiless  for  reasons 
which  they  best  understood,  and  on  account  of  debits  which 
they  only  could  explain. 

^<  It  is  by  no  means  true,  as  was  contended  in  argument, 
that  the  acts  of  agents  derive  their  validity  from  professing  on 
the  face  of  them  to  have  been  done  in  the  exercise  of  their 
agency.  In  the  more  solemn  exercise  of  derivative  powers,  as 
applied  to  the  execution  of  instruments  known  to  the  common 
law,  rules  of  form  have  been  prescribed.  But  in  the  diversified 
exercise  of  the  duties  of  a  general  agent  the  liability  of  the 
principal  depends  upon  the  facts ;  that  the  act  was  done  in  the 
exercise  and  within  the  limits  of  the  power  delegated.  These 
facts  are  necessarily  inquirable  into  by  a  court  and  jury ;  and 
this  inquiry  is  not  confined  to  written  instruments  (to  which 
alone  the  principle  contended  for  could  apply),  but  to  any  act 
with  or  without  writing  within  the  scope  of  the  power  or  con- 
fidence reposed  in  the  agent ;  as  for  instance  in  the  case  of 
money  credited  in  the  books  of  a  teller  or  proved  to  have  been 
deposited  with  him  though  he  omits  to  credit  it." 

It  is  very  clear  that  the  indorsement  of  the  name  alone  of 
the  cashier  will  not  leave  upon  the  face  of  the  instrument,  re- 
garded as  a  contract  of  indorsement,  any  marks  even  possibly 
indicative  of  an  official  or  corporate  character,  so  that  the 
facts  of  such  an  indorsement  could  not  resemble  very  closely 
the  material  facts  in  this  case,  wherein  the  judge  expressly 
says  that  the  very  form  of  the  document  raised  and  failed 
satisfactorily  to  decide  the  question  of  its  private  or  corporate 
nature ;  wherefore  extrinsic  evidence  could  be  introduced  to 
explain  it.  But  if  it  should  be  considered  for  this  reason  to 
be  clear  that  this  case  cannot  be  regarded  as  a  precedent 
directly  in  force  to  sustain  the  indorsement  of  the  cashier's 
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name  as  the  indorsement  of  the  bank,  yet  it  is  at  least  equally 
clear  that  this  Tiew  would  be  fully  authorized  and  maintained 
by  the  general  principle  enunciated  in  the  last  quoted  paragraph. 
In  this  absence  of  any  precedent  which  we  can  regard  as 
conclusive,  and  with  two  judicial  enunciations,  each  of  high 
authority,  and  pointing  in  opposite  directions,  no  other  course 
is  open  than  to  set  the  question  down  as  admitting  a  doubt, 
and  awaiting  a  settlement.  Our  ow^  predilection,  would  be 
strongly  in  favor  of  denying  to  such  a  contract  any  validity 
as  an  act  of  the  bank.  Very  peculiar  circumstances  might 
occasionally  make  this  rule  work  an  apparent  hardship.  But 
the  carelessness  of  persons  who  will  offer  and  accept  such  an 
act  on  its  face  certainly  as  private  as  possible  as  if  it  were 
official  and  therefore  corporate,  will  generally  deserve  little 
sympathy.  Neither  could  banks  ever  be  sure  that  they  could 
succeed  in  producing  evidence  sufficient  to  save  themselves 
from  liability  on  any  or  all  the  personal  business  undertakings 
of  their  agents.  We  think  the  principle  in  the  Mechanics' 
Bank  case  is  carried  as  far  as  it  should  be  when  evidence  is 
allowed  to  be  introduced  to  give  an  official  character  and 
validity  to  contracts  which  on  their  face  and  to  acts  which  in 
tlieir  circumstances,  leave  it  doubtful  what  was  in  fact  intended 
or  understood  by  the  parties,  and  so  might  with  some  slight 
show  of  reason  have  justified  either  the  person  dealing  with 
the  cashier,  or  subsequent  third  parties,  in  supposing  that  the 
contract  or  act  was  that  of  the  bank.  To  this  extent  the  inno- 
vation upon  the  rigidity  of  the  old  rule  is  reasonable,  and  is 
reconcilable  with  a  sound  view  of  the  law ;  but  further  there 
seems  to  be  no  just  reason  for  carrying  it,  and  no  satisfactory 
legal  theory  to  lend  it  technical  plausibility. 

The  law  concerning  the  manner  in  which  a  cashier  may  sign 
checks  intended  to  be  officially  drawn  against  deposits  or  funds 
standing  in  other  banks  to  the  credit  of  his  own  bank,  is  con- 
tained in  the  foregoing  opinion  almost  as  in  a  nutshell.    Any 

form  of  check  whatsoever,  and  any  form  of  signature,  provided 

11 
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tbe  instrument  bears  anywhere  upon  its  face  any  indication  of 
a  corporate  character,  will  suffice  to  open  the  door  for  tbe 
introduction  of  testimony  to  prove  that  in  fact  the  character 
was  corporate.    It  cannot  be  doubted  that  proof  that  the 
check  was  drawn  and  signed  in  the  manner  in  which  the  cash- 
ier was  uniformly  wont  to  draw  and  sign  when  he  intended  to 
draw  on  behalf  of  his  bank,  and  which  the  drawee  bank  was 
wont  to  pay,  without  objection  from  the  cashier's  bank,  out  of 
its  corporate  credit,  would  always  be  regarded  hs  prima  facie 
and  usually  as  conclusive  evidence  in  favor  of  the  corporate 
character,  and  would  wherever  the  interests  of  justice  required 
it,  be  held  to  estop  the  cashier's  bank  from  denying  this  char- 
acter.   Whence  it  follows  that  a  check  in  any  form  customarily 
used  by  the  cashier  in  drawing  checks  on  behalf  of  his  bank, 
would  be  sustained  at  law  as  the  check  of  the  bank,  however 
littie  in  accordance  with  old-fashioned  rules  might  be  the 
agent's  method  of  signing  on  behalf  of  his  principal.    Diffi- 
culty could  only  arise  where  the  cashier  had  a  private  account 
at  the  same  bank.    In  such  case  if  he  should  draw  upon  it  a 
check  purporting  upon  its  face  to  be  his  individual  check, 
clearly  the  drawee  bank  would  not  be  justified  in  paying  it 
from  the  corporate  deposit.    But  if  the  cashier  kept  no  private 
deposit  account,  and  did  no  business  on  his  individual  account 
with  the  drawee  bank,  it  would  not  be  unreasonable  to  say  that 
his  check,  though  upon  its  face  bearing  no  marks  indicative  of 
a  corporate  character,  might  yet  fairly  be  assumed  to  be  in- 
tended to  withdraw  corporate  funds,  and  might  be  properly 
discharged  from  them.    For  otherwise  it  would  be  a  meaning- 
less instrument,  which  it  is  not  to  be  supposed  that  any  intelli- 
gent man  would  have  issued ;  and  even  more  than  this,  it 
would  be  a  positive  act  of  fraud  on  the  part  of  the  cashier. 
For  we  have  already  seen  that  it  has  been  declared  fraud  to 
issue  a  check  drawn  on  a  bank  in  which  the  drawer  has 
no  funds.    Under  the  circumstances  it  could  be  naturally 
assumed  that  the  cashier  had  only  negligeutiy  forgotten  or 
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omitted  to  insert  some  ordinary  token  of  the  official  nature  of 
his  act,  and  the  drawee  bank  paying  such  a  check  in  good 
fSuth  from  the  corporate  fund  standing  to  the  credit  of  the 
cashier's  bank,  would  undoubtedly  be  protected  in  so  doing. 

Countersigning,  as  for  example  of  the  bills  and  notes  of  the 
bank  intended  for  circulation,  may  unquestionably  be  properly 
done  by  the  cashier  in  the  third  form.  If  the  marks  of  an  of- 
ficial character,  in  whatsoever  shape  they  may  be,  predominate 
upon  the  instrument,  as  they  must  upon  these  bills  or  notes, 
they  are  sufficient  notice  to  third  parties.  Especially  if  the 
word  *'  countersigned "  be  written  or  engraved  in  connection 
with  such  signature,  it  will  be  enough.^ 

Instruments  executed  in  Form  to  the  Cashier. 

The  converse  of  those  cases  in  which  third  parties  seek  to 
hold  the  bank  upon  the  signature  of  the  cashier,  is  to  be  found 
in  those  cases  in  which  the  bank  seeks  to  hold  third  parties 
liable  to  itself  upon  instruments  running  nominally  to  the 
cashier.  Here  the  general  rule  is  simple  enough.  If,  in  fact, 
the  contemporaneous  intent  and  understanding  at  the  time  of 
entering  into  the  contract  or  obligation,  was  that  it  ran  from 
the  third  person  to  the  bank,  or  to  the  cashier  on  behalf  of  the 
bank,  or  to  him  in  his  official  character,  then  the  bank  is  en- 
titled to  the  performance  and  benefit  tliereof,  and  may  enforce 
this  right  at  law  precisely  as  if  it  were  corporately  named  as 
the  party  in  the  transaction  instead  of  only  its  cashier.  That 
words  are  added  to  the  name  of  the  cashier,  more  or  less  fiiUy 
descriptive  of  his  office,  is  a  circumstance  which  is  properly 
adduced  in  evidence  to  prove  the  fact  of  intent  and  understand- 
ing ;  and  though  it  cannot  perhaps  be  said  that  the  addition  of 
such  words  is  absolutely  conclusive  of  the  corporate  character 
of  the  transaction,  since  a  cashier  might  be  described  as  such 
for  purposes  of  identification,  yet  it  is  clearly  very  strong  evi- 

1  BankofUticao.Magher,  18  Johns.  841;  dtiog  Mechanics' Bank  v.  Bank  of 
Columbia,  5  Wheat  884. 
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dence  to  this  effect  and  might  perhaps,  if  nothing  repugnant 
appeared  in  the  rest  of  the  transaction,  be  regarded  as  making 
out  a  prima  fade  case  of  a  corporate  dealing.  Thus  a  bill  or 
note  indorsed  over  to  or  made  payable  to  "  A.  B.,  Cashier," 
may  be  sued  upon  by  the  bank  in  its  corporate  name  and 
capacity,  and  the  defect  in  the  description  in  failing  to  name 
the  bank  of  which  he  is  cashier  may  be  supplied  by  parol  evi- 
dence of  that  fact.^ 

Dealings  in  Bills  of  Exchange. 

The  business  of  dealing  in  bills  of  exchange  is  a  department 
of  the  general  business  of  banking.  It  may  or  may  not  be 
undertaken  by  the  corporation,  at  its  own  option.  If  it  is  un- 
dertaken, the  duty  of  buying  and  selling  the  bills  and  indors- 
ing them  over  to  the  purchaser  is  within  the  ordinary  scope  of 
the  cashier's  office.^  The  presumption  of  his  power  to  do  so 
must,  therefore,  be  imperative  in  favor  of  a  third  party  dealing 
with  him  without  notice  to  the  contrary.  But  whether  his 
general  charge  of  this  department  would  give  him  power  to 
bind  the  bank  by  his  acceptance  of  bills  of  exchange  drawn 
against  it  is  a  matter  scarcely  to  be  regarded  as  beyond  a  ques- 
tion. The  cashier  of  the  Bank  of  Kentucky  was  declared,  in 
a  State  court,  not  to  have  this  power  by  virtue  of  his  oflSce.^  In 
Michigan,  however,  in  ruling  that  a  cashier  could  not  accept  bills 
for  accommodation,  it  was  said  that  such  an  acceptance  would 
be  void  in  the  hands  of  a  holder  with  notice  of  its  character.^ 

1  Stamford  Bank  v.  Ferris,  17  Conn.  269 ;  Barney  v.  Newcomb,  9  Cosh.  46 ; 
Wright  V.  Bojd,  8  Barb.  528;  Johnson  v,  Catlin,  1  WilUams,  87;  Erwin  v. 
Branch  Bank  at  Mobile,  14  Ala.  807 ;  Baldwin  v.  Bank  of  Newbury,  1  Wall. 
284.  We  cannot  do  better  than  refer  the  reader  especially  to  the  opinion  in  the 
last-named  case.  It  is  condusiye  of  the  whole  question ;  and  its  array  and  dis- 
cassion  of  the  authorities  is  ezhaustiye. 

s  Lafayette  Bank  v.  State  Bank,  4  McLean,  208 ;  Robb  v.  Boss  County  Bank, 
41  Barb.  686 ;  Marrine  v.  Hymers,  2  Kern.  228 ;  Wild  v.  Bank  of  Passamaquoddy, 
8  Mason,  606 ;  Fleckner  v.  Bank  of  United  States,  8  Wheat.  860. 

<  Pendleton  v.  Bank  of  Kentucky,  1  T.  B.  Monr.  179. 

4  Farmers'  &  Mechanics'  Bank  v.  Troy  City  Bank,  1  Dougl.  467. 
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From  ibis  it  seems  a  pretty  clear  inference  that  the  cashier 
could  accept  on  behalf  of  the  bank  if  it  were  for  a  bona  fide 
purpose,  not  being  accommodation.  It  is  certain  that  the 
cashier  never  has  authority  to  bind  the  bank  by  any  of  the 
mmierous  species  of  '^  acconmiodation ''  contracts,  which,  in 
one  shape  and  another,  are  so  common  in  business  circles. 

Where  a  bill  of  exchange  is  indorsed  by  a  cashier,  though 
only  for  the  purpose  of  transmitting  it  for  collection,  he  be- 
comes a  *^  party"  to  it  in  the  sense  of  a  statute  which  makes  a 
notarial  certificate  of  notice  of  presentment  and  non-payment 
to  " parties"  admissible  as  evidence  of  such  notice ;  the  certifi- 
cate is  evidence  of  notice  having  been  given  to  the  cashier, 
and  therefore  to  the  bank,  since  the  subject-matter  falls  within 
the  scope  of  his  agency.^ 

The  Correspondence  of  the  Bank* 

The  cashier  has  charge  of  the  correspondence  of  the  bank. 
Letters  on  corporate  business  are  properly  addressed  to  him, 
and  whatever  statements  or  information  are  contained  in  them 
will,  in  law,  afiect  the  bank  with  notice.  If  the  subject  written 
about  is  one  in  which  he  has  no  authority  to  act,  or  no  duty  to 
perform,  it  is  nevertheless  his  duty  to  communicate  the  con- 
tents of  the  letter  to  the  officials  within  whose  province  the 
object-matter  falls.  It  is  his  duty  to  see  that  the  information 
contained  in  the  letter  is  promptly  laid  before  the  proper  per- 
son. A  cashier  has  no  power  to  contract  for  the  bank,  but  if 
the  negotiations  concerning  a  proposed  contract  are  conducted 
by  letters  he  properly  writes  and  receives  these,  and  the  assent 
of  the  third  party  to  the  propositions  of  the  bank,  expressed  by 
him  in  a  letter  written  to  the  cashier,  a£fects  the  bank  and 
completes  the  leg^al  contract.^ 

1  Banlc  of  United  States  v,  Dayis,  2  HUl,  451. 

>  New  Hope  &  Delaware  Bridge  Co.  v.  Phoenix  Bank,  8  Ck>m8t  166 ;  Bianch 
Bank  v.  Steele,  10  Ala.  916. 
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Transfer  of  Shares. 

The  cashier  properly  makes  or  superintends  the  transfer  of 
shares.  Any  person  showing  prima  facie  a  legal  right  to  demand 
a  transfer  to  himself,  may  demand  it  from  the  cashier,  or  from 
any  other  principal  officer  left  in  general  charge  and  superin- 
tendence of  the  business  of  the  banking  house.  Any  officer 
who  can  properly  make  the  transfer  at  all  will  be  protected  in 
making  it,  without  going  behind  the  apparent  legality  and  pro- 
priety of  the  demandant's  right  in  order  to  determine  whether 
or  not  there  is  any  hidden  cause  for  objecting  to  it.^  A  prima 
fade  title  is  enough.  As,  if  one  who  has  bought  shares  sold  by 
the  State  assessor  for  taxes,  asks  for  a  certificate  for  them,  the 
cashier  is  not  only  justified  in  giving  it,  but  it  is  even  his  duty 
to  do  so,  and  the  bank  cannot  be  subsequently  held  liable  on 
the  ground  of  any  original  irregularity  which  should  have  alto- 
gether prevented  the  making  of  the  sale. 

Selection  of  Depositors. 

The  cashier  is  the  proper  officer  to  accept  or  refuse  the  ac- 
count of  one  who  wishes  to  become  a  depositor  in  the  bank.' 
This  of  course  is  the  case  only  in  the  absence  of  action  by  the 
directors  in  the  premises.  The  decision  of  the  cashier  could 
at  any  time  be  overruled  by  them  if  they  should  see  fit. 

Of  Extraordinary  Acts  and  Special  Powers  and  Duties. 

With  this  closes  the  list  of  the  powers  and  duties  which  the 
cashier  may  exercise  simply  by  virtue  of  his  office,  and  within 
the  scope  of  which  he  may  bind  the  bank  by  reason  of  his 
being  held  out  to  the  world  as  cashier,  and  as  entitled  to  fulfil 
all  the  ordinary  and  inherent  functions  of  that  office.  Outside 
of  these  limits,  however,  there  are  great  numbers  of  acts  which 

1  Smith  V,  Northampton  Bank,  4  Cusfa.  1 ;  Commercial  Bank  of  Buflklo  v.  Kort> 
right,  22  Wend.  848. 

3  Thatcher  o.  Bank  of  State  of  New  York,  6  Sandf.  121. 
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are  frequently  undertaken  by  cashiers,  which  are  strictly  con- 
sistent with  the  nature  of  their  office,  and  which  are  properly 
allotted  to  them  to  perform.  Within  this  wide  classification 
may  be  included  every  thing  of  an  executiye  character,  and 
many  matters  partially  discretionary,  or  discretionary  within 
certain  limits,  so  that  in  delegating  power  over  them  the  di- 
rectors do  not,  in  fact,  part  with  any  governmental  authority  or 
divest  themselves  of  the  performance  of  any  inalienable  duty. 
That  corporate  agents,  especially  agents  having  such  large  and 
important  general  powers  as  are  ei\joyed  by  bank  cashiers, 
should  be  allowed  some  degree  of  latitude  of  discretion  is  in- 
evitable, and  within  reasonable  limits,  is  desirable.^  But  the 
power  to  exercise  discretion,  except  in  comparatively  unimpor- 
tant matters  of  routine,  should  be  distinctly  conferred  by  the 
directors  or  very  clearly  proved  by  custom.  Even  if  it  be  thus 
conferred  or  proved  it  will  be  upheld  only  upon  the  condition 
that  it  is  not  a  material  encroachment  or  usurpation  upon  the 
governmental  province.  Of  their  obligations  and  responsibili- 
ties of  this  high  nature  the  directors  cannot  strip  themselves  if 
they  would.  They  are  entitled  to  abdicate  only  by  means  of 
a  direct  and  formal  resignation. 

But  if  the  act  which  the  cashier  assiunes  to  perform  is  one 
mtrinsically  perfectly  proper  to  be  committed  to  his  charge,  the 
law  will  presume  in  favor  of  a  third  party  dealing  with  him  that 
he  was  duly  authorized  to  perform  it.  The  presumption  is  not 
conclusive,  and  may  be  rebutted.  The  third  party  simply  makes 
out  a  prima  fade  case,  which  the  bank  may  destroy  by  showing 
that  neither  a  directorial  resolution  nor  any  usage  had  justifie<^ 
the  cashier  in  his  assumption  of  power.^    In  fact,  the  f^ 

1  Stamford  Bank  v.  Benedict,  16  Conn.  487.  ^^  Buffid 

>  State  V.  CommerciAl  Bank,  6  Sm.  &  M.  218;  Commercial  B^g  p  .      ^* 
V,  Kortright,  22  Wend.  848 ;  Lorett  v.  Steam  Saw  MiU  Assocj^es  t;.  Warren  7 
Payne  v.  Commercial  Bank,  6  Sm.  &  M.  24 ;  Bank  of  YGilman  1  Ad    ^ 
HiU,  91 ;  Harper  v,  Calhoun,  7  How.  (Miaa.)  263 ;  Farthe  cases  dted  by  nato 
In  &ct  it  may  be  said  that  a  rery  large  proportion,^  support  this  point    Remi- 
discussing  the  powers  and  duties  of  cashiers  ind'  ^ 

birity  and  legality  is  always  assumed. 
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party  relies  upon  the  character  of  the  cashier,  and  trusts  that 
that  officer,  doing  an  act  which  he  may  be  fairly  supposed  to  be 
enabled  to  do,  is  in  truth  acting  regularly  and  under  authority 
of  some  sufficient  description.  If  be  is  deceived  in  this  his 
trust,  it  can  only  be  said  that  he  voluntarily  ran  a  risk  in  rely- 
ing solely  on  the  cashier's  assumption,  and  that  he  must  suffisr 
the  consequences  of  having  neglected  to  assure  himself  from 
more  accurate  sources.  The  tendency  of  the  courts  is  always, 
where  an  innocent  party  has  been  deceived  by  a  cashier,  to  sus- 
tain the  favorable  presumption  of  the  law,  if  it  can  be  done ; 
but  they  cannot  disregard  or  overrule  positive  proof  against  it. 
Power  may  be  conferred  upon  the  cashier  by  a  resolution, 
general  in  its  terms,  and  not  requiring  to  be  repeated  when 
each  specific  occasion  for  the  exercise  of  the  power  comes  up.^ 
But  proof  that  no  resolution  was  ever  passed  by  the  board  in 
the  premises  does  not  suffice  to  rebut  the  presumption  afore- 
said. This  is  only  one  of  the  props  on  which  it  is  assumed  to 
rest.  Verbal  directions  from  the  board  are  amply  sufficient. 
Usage  and  tacit  approval  still  remain  as  possible  or  probable 
supports.  All  these  must  be  negatively  disproved  before  the 
burden  is  shifted  upon  the  shoulders  of  the  innocent  dealer  or 
contractor.^  Neither  need  the  usage  be  specific  in  its  character 
and  confined  to  acts  of  precisely  the  same  description  as  the 
one  in  question.  If  the  directors  have  for  many  years  allowed 
the  cashier  to  do,  without  interference,  all  the  business  of  the 
bank,  they  are  held  thereby  to  have  conferred  upon  him  author- 
\  ity  to  do  any  thing  and  every  thing  on  the  corporate  behalf 
^^ich  the  charter  or  law  does  not  absolutely  prohibit  and  for- 
^^  cashier  to  do,  and  so  render  illegal  under  all  circum- 
^  ^  If  the  cashier  has  a  power  so  wide  and  liberal  as  this, 
^  u '  ^  ^  prove  an  usage  to  do  any  particular  act  which 

n©  Da  y  ^taken.    If  the  act  does  not  fall  within  the 

1  Elwell  V,  Dodge,  ^ 
CampbeU,  1  Den.  620 ;  BaJ*-  886 ;  Howland  w.  Myer,  8  Comst  290 ;  GiUett  v. 

4  Bank  of  Vergennee  ».  ^ergennes  v.  Wamen,  7  Hill,  91. 
Conn.  487.  7  HiU,  91 ;  Stamford  Bank  v.  Benedict,  16 
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limits  of  uDavoidable  and  inherent  illegalitji  it  is  valid  and 
binds  the  bank,  though  a  precisely  similar  act  may  have  never 
befo]*e  been  undertaken  by  the  cashier  since  the  creation  of  the 
institution.^  This  doctrine  is  certainly  as  liberal  an  one  towards 
innocent  outsiders  as  it  could  be  possible  to  advance  with  any 
show  of  reason.  At  the  same  time  it  is  perfectly  just  and 
sound,  and  is  in  every  way  fit  to  be  sustained  as  established  law. 
One  case,  and  only  one  case,  appears  to  have  gone  farther.  In 
Pennsylvania^  the  court  were  discussing  the  power  of  the 
cashier  in  relation  to  the  collection  of  debts  owing  to  the  bank. 
They  declared  he  had  the  power  to  compromise,  a  ruling  which 
has  been  already  discussed,  and  which  certainly  was  going 
pretty  far.  They  then  laid  down  this  remarkable  position,  that 
in  particular  cases  his  authority  may  be  extended  by  the  nature 
of  his  agency  and  by  implication  arising  therefrom,  according 
to  the  pressure  of  circumstances  in  the  business  in  hand ;  and 
iu  reference  to  the  facts  under  consideration  they  were  of 
opinion  that  the  ^^  necessity"  of  doing  the  act  conferred  upon 
the  cashier  the  power  to  do  it,  which  otherwise  he  would  not 
have  possessed.  There  is  certainly  sound  reason,  and  probably 
sound  law,  in  the  doctrine  that  stringent  necessity  growing  out 
of  the  unmistakable  interests  of  the  bank  may  sometimes  jus- 
tify a  cashier  in  doing  on  its  behalf  some  act  which  in  the 
absence  of  the  emergency  he  could  not  properly  do ;  provided 
—  and  it  is  an  essential  proviso  —  the  act  be  strictly  consistent 
with  ^^  the  nature  of  his  agency."  If  the  language  of  the  court 
is  to  be  construed  as  advancing  only  the  principle  that  extraor- 
dinary cases  may  arise  in  which  the  courts  will  sustain  the 
cashier  in  an  act  dictated  by  an  obvious  and  imperative  neces- 
sity, which  he  could  legally  perform  under  the  authority  of  a 
usage  or  a  directorial  vote,  and  which  it  must  be  presumed  the 
directors  would  unquestionably  have  authorized  him  to  perform 
had  they  had  warning  of  the  need,  and  therefore  had  oppor- 

1  City  Bank  v.  Perkins,  4  Bosw.  420 ;  29  N.  Y.  564. 
s  Bonk  of  Fennsylyania  v,  Beed,  1  Watts  &  S.  101. 
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tonity  to  act ;  —  if  this  is  what  is  intended^  the  doctrine  is  in 
the  interest  of  justice  and  common  sense,  and  may  well  be 
adopted  into  the  body  of  legal  principles.  But  if  the  theory 
was  advanced  that  whatever  seems  necessary,  in  the  liberal 
interpretation  of  that  flexible  word,  to  be  done,  may  be  l^ally 
done  by  a  cashier  simply  by  virtue  of  that  necessity,  that  the 
power  grows  out  of  the  circumstances  of  the  particular  case,  it 
is  bad  in  law  and  mischievous  in  fact.  No  decision  of  any 
other  bench,  no  language  of  any  other  judg^e,  recognizes  the 
existence  of  any  such  shifting  and  utterly  indefinite  test  of  the 
powers  of  a  cashier.  To  admit  it  would  simply  be  to  introduce 
complete  uncertainty  and  to  encourage  litigation.  Few  men 
would  abandon  without  an  effort  the  chance  of  persuading  a 
jury  that  it  was  in  fact  quite  "  necessary''  for  the  cashier  to 
deal  as  in  fact  he  had  dealt.  Even  in  the  sense  in  which  we 
approve  the  doctrine,  we  acknowledge  it  to  be  a  very  dangerous 
one,  needing  very  cautious  and  very  sparing  use,  if  it  is  not  to 
prove  an  evil  rather  than  a  good.  To  extend  it  beyond  the 
sense  of  a  great  and  extraordinary  emergency  is  to  make  it  an 
unmitigated  evil,  but  also  fortunately  to  leave  this  single  enun- 
ciation an  isolated  dietunij  unsupported  by  so  much  as  the 
shadow  of  any  other  authority.  It  ih  like  a  subtle  poison, 
potent  for  good  if  administered  sparingly  by  a  skilled  and  pru- 
dent physician,  but  fatal  if  too  freely  used. 

Of  Idmitatians  of  Time  and  Place  upon  the  Cashier* 8  Powers. 

The  place  where  and  the  time  when  a  cashier  is  called  upon 
to  do,  or  undertakes  to  do,  acts  on  behalf  of  the  bank  are  often 
circumstances  materially  affecting  his  powers  in  the  premises. 
For  some  purposes  he  is  cloaked  with  his  official  character  only 
at  the  banking  house  and  in  banking  hours ;  for  other  purposes 
he  remains  cloaked  with  it  at  all  times  and  places.  No  better 
rule  for  discriminating  between  these  two  classes  presents  itself 
than  to  say,  that,  as  there  are  some  acts  which  can  only  be 
properly  performed  at  the  office  of  the  corporation  and  during 
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tho  hours  ordinarily  devoted  to  public  business,  so  there  are 
other  matters  which  may  be  transacted  equally  well  at  all  times 
and  places.  The  distinction  is  a  purely  practical  one,  arising 
from  the  intrinsic  character  of  the  transaction  itself  regarded 
from  a  business  point  of  view.  A  test  which  is  perhaps  as 
accurate  as  any  that  could  be  suggested  is  furnished  by  the 
question  whether  for  the  due  performance  of  the  business  there 
are  requisite  any  knowledge  or  appliances  which  can  only  be 
satisfactorily  and  fiilly  possessed  by  the  cashier  when  he  is  at 
the  banking  rooms.  It  is  easy  to  point  this  rule  with  examples 
which  will  be  serviceable  in  illustrating  its  precise  significance. 
Thus  it  cannot  be  pretended  that  any  sound  reason  could  re- 
strict the  power  of  the  cashier  to  draw  checks  to  a  power  to 
draw  and  sign  them  only  in  the  office  of  his  own  bank  and  in 
the  ordinaiy  business  hours.  Even  prudence  might  sometimes 
induce  him  to  draw  them  elsewhere,  as  at  the  rooms  of  the 
drawee  bank,  to  avoid  danger  of  loss  or  fraud.  So  if  any  per- 
son wishes  to  impart  information  so  as  to  warn  the  bank  or  to 
affect  it  with  notice,  it  would  be  absurd  to  say  that  he  could  do 
so  effectually  only  if  he  should  make  his  communication  to  the 
cashier  actually  within  the  walls  of  the  banking  house  and 
before  it  was  closed  to  the  public  for  the  day.  There  would 
be  no  reason  in  buch  restrictions,  and  there  is  no  law  in  their 
support. 

But  on  the  other  hand  it  is  obvious  that  a  cashier  ought  not 
to  make  a  payment  upon,  or  to  certify  or  accept,  a  check  or 
draft  when  he  is  away  from  the  bank.  He  may  have  money, 
and  money  of  the  corporation,  enough  to  make  the  payment, 
in  his  immediate  personal  possession  at  the  time.  He  may 
have  been  absent  from  the  bank  but  very  few  minutes,  and  it 
may  be  that  the  check,  if  presented  when  he  left,  would  have 
been  properly  paid  or  certified  or  accepted.  Still  even  in  that 
short  interval  the  drawer's  account  may  have  undergone  so 
material  a  change  by  reason  of  payments  made  or  drafts  ac- 
cepted on  his  account,  or  perhaps  by  force  of  garnishee  process 


172  POWERS,  DUTIES,  AND  LIABILITIES 

served  upon  his  funds  in  the  bank,  that  his  checks  could  no 
longer  be  honored.  In  that  case  the  payment,  certification,  or 
acceptance  having  been  wrongfully  made  by  the  cashier,  would 
become  his  own  individual  loss,  and  he  would  be  obliged  to 
reimburse  the  amoimt  to  the  bank,  if  the  bank  should  see  fit 
to  accept  and  ratify  instead  of  repudiating  the  proceeding. 
Clearly  the  same  must  also  be  the  case  if  later  in  actual  time 
than  the  payment,  certification,  or  acceptance  by  the  cashier, 
but  still  prior  to  his  return  to  the  bank  and  entering  or  noting 
the  transaction  to  the  debit  of  the  drawer,  or  informing  the 
proper  officers  of  its  having  been  made,  any  other  disposition 
had  been  legally  made  of,  or  any  other  valid  lien  had  attached 
upon,  the  drawer's  funds  or  credit.  Otherwise  a  loss  would  be 
inflicted  upon  the  bank  solely  and  wholly  by  reason  of  improper 
conduct  on  the  part  of  its  officer.  For  the  damage  arising  from 
such  improper  conduct  the  agent  is  answerable  to  the  principal, 
if  the  principal  assumes  or  is  compelled  to  make  good  the  error. 
In  &ct,  in  the  supposed  case  of  the  payment  made  in  this  manner 
the  cashier  practically  renders  himself  the  agent  of  the  drawer 
for  the  presentment  and  collection  of  the  check,  and  in  expecta- 
tion that  when  he  can  arrive  at  the  bank  and  present  it  there  will 
be  no  obstacle  to  its  full  payment,  he  ventures  to  advance  upon 
it  to  the  drawer  its  full  face  value.  The  risk  of  intermediate 
transactions  diminishing  or  destroying  the  security  is  his  own 
private  risk,  the  loss  if  any  is  his  own  private  loss.  The  same 
reasons  might  make  the  certification  or  acceptance  binding 
against  him  personally.  His  acceptance  thus  made  on  behalf 
of  the  bank  can  be  repudiated  absolutely  by  the  bank,  if  events 
transpiring  before  his  return  to  the  office  and  entry  or  report  of 
the  transaction  would  render  the  making  of  the  acceptance  at  the 
time  of  the  return  and  entry  or  report  improper.  This  would 
at  least  be  the  case  so  long  as  the  acceptance  remained  in  the 
hands  of  the  party  obtaining  it  or  of  any  other  party  having 
notice  of  the  circumstances  attendant  upon  its  making,  for  these 
persons  would  be  afiected  with  a  presumed  knowledge  of  the 
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rule  of  law  rendering  tliis  undertaking  of  the  cashier  irregular.^ 
But  since  the  instrument  would  probably  be  perfectly  regular 
on  its  face  as  the  acceptance  of  the  bank,  and  would  in  fact 
haye  been  executed  and  issued  solely  through  the  improper 
exercise  of  a  power  really  lodged  in  the  officer  of  the  bank,  it 
is  probable  that  a  bona  fide  holder  for  value  and  without  notice 
would  be  allowed  to  enforce  it  against  the  corporation.  Whether 
the  bank  could  be  held  by  the  acceptance,  if  the  cashier  on  his 
return  failed  to  report  it,  the  drawer  having  then  funds  enough, 
is  a  difficult  question.  It  cannot  be  said  that  in  making  the 
acceptance,  as  in  making  the  payment,  the  cashier  assumed  a 
position  in  any  degree  resembling  that  of  an  agent  for  the 
holder.  On  the  contrary  his  act  assumed  to  be  and  could  be, 
throughout,  only  purely  official.  Upon  his  return  to  the  bank 
it  was  his  duty  to  report  it  and  have  it  duly  entered.  This 
must  perhaps  be  regarded  as  his  official  duty.  Accordingly  it 
may  be  argued  that  his  neglect  of  it  would  leave  the  bank  still 
bound  to  the  third  party,  though  entitled  to  hold  the  cashier 
liable  to  make  good  any  damage  to  itself.  On  the  other  hand 
this  position  can  be  assailed  by  urging  that  the  transaction  was 
from  the  outset  void  as  an  undertaking  of  the  bank,  or,  if  not 
actually  void,  yet  so  far  irregular  and  invalid  as  against  the 
bank  that  it  can  be  made  good  against  it  only  by  a  thorough 
re-performance  in  full  of  all  essential  acts.  The  party  dealing 
with  the  cashier  may  well  be  held  to  take  the  risk  of  the  cashier's 
faithful  conduct  in  these  particulars ;  which  upon  the  other 
hand  the  bank  cannot  possibly  be  regarded  as  warranting,  since 
the  whole  proceeding,  ah  initio^  was  directly  in  contravention  of 
the  principles  of  the  agency  which  it  had  established. 

An  interesting  and  important  question,  similar  but  not  quite 
identical,  is  raised  where  the  cashier  receives  payments  of 
money  for  credit  on  an  ordinary  deposit  account,  when  he  is 

1  Bollard  v.  Randall,  1  Graj,  606.  The  opinion  in  this  case  was  deliyered  by 
Chief  Justice  Shaw,  and  has  always  been  relied  upon  as  a  thoroughly  satisfactory 
and  condusiTe  authority. 
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away  from  the  bank.    This  limitation  is  annexed  to  the  simple 
word  payment,  because  perhaps  the  case  of  receiving  payment 
of  a  debt  due  to  the  bank  might  be  different.    In  many  cases 
the  law  requires  the  creditor  to  make  demand  upon  his  debtor. 
And  unquestionably  a  cashier  may  follow  up  a  delinquent  or 
doubtful  debtor  of  the  bank  and  exact  payment  from  him  at 
any  time  and  place  when  and  where  he  may  be  able  to  do  so. 
But  where  money  is  offered  for  credit  on  a  deposit  account  it  is 
clear  that  it  should  not  be  accepted  away  from  the  bank.    The 
bank  does  not  contemplate  any  such  method  of  receiying  de- 
posits, but  has  provided  an  entirely  different  system.    Clearly 
therefore,  it  does  not  empower  its  cashier  thus  to  receive  them. 
He  cannot  bring  them  instantly  to  account  in  the  bank,  nor  se- 
cure them  with  the  safeguards  always  provided  in  banks  for  the 
preservation  of  their  funds.    But  if  he  does  so  receive  them  and 
then  loses  or  misapplies  them  before  he  has  actually  transferred 
them  into  the  corporate  possession,  the  question  arises  can  the 
payer  hold  the  bank  to  make  good  the  amount  ?    Clearly,  we 
say,  he  cannot.    Even  though  the  cashier  may  have  had  the 
identical  money  in  his  pocket  at  and  after  the  time  of  his  re- 
turn to  the  bank,  nothing  short  of  his  actual  transfer  over  and 
bringing  it  to  account  in  the  bank  can  make  the  bank  liable. 
The  transaction,  even  in  this  form,  still  differs  materially  from 
the  case  of  an  acceptance  previously  supposed.    In  that  case 
the  cashier  was  acting  strictly  as  an  agent  of  the  bank.    He 
could  possibly  do  the  act  in  no  other  capacity.     Whereas  in 
taking  the  money  it  must  be  held  that  he  was  acting  as  agent 
for  the  party  paying  it ;  the  trust  and  object  of  his  agency  be- 
ing, that  he  should  make  the  payment  into  the  bank  to  the 
credit  of  the  payer's  deposit  account.    He  was  the  agent  of  the 
payer  for  this  purpose,  selected  as  a  convenient  agent  because 
he  was  also  an  agent  of  the  bank.    The  money  was  paid  to 
him  doubtless  becaicae  he  was  cashier,  but  it  was  not  paid  to 
him  as  cashier.     The  latter  character  could  not  be  given  to  the 
transaction,  even  if  both  parties  sought  to  do  so ;  for  they 
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must  both  be  affected  with  knowledge  of  the  rule  of  law  which 
rendered  a  payment  made  under  such  circumstances  irregular 
and  improper,  and  so  inyalid  as  against  the  bank.  It  is  fair 
then  to  say  that  in  no  part  of  the  transaction  can  it  be  admit- 
ted that  the  cashier  was  acting  officially,  even  though  irregu- 
larly so.  His  act  should  be  regarded,  not  as  irregularly  official, 
but  as  absolutely  unofficial.  Therefore  the  obligation  which  he 
owed  to  pay  the  money  into  the  bank  ran  to  the  party  paying 
it  to  him  for  that  purpose,  not  to  the  bank ;  his  breach  of  it 
would  make  him  liable  to  that  party,  not  to  the  bank ;  the  loss 
arising  from  the  breach  must  be  borne  by  that  party,  who  was 
in  &ct  his  principal  in  the  agency,  not  to  the  bank,  who  was 
known  to  all  concerned  to  have  strictly  excluded  any  such 
function  from  the  scope  of  his  official  agency. 

The  three  instances  adduced  differ  very  considerably  in  the 
force  of  the  arguments  which  can  be  brought  to  make  them 
respectively  acts  for  which  the  bank  is  liable.  But  it  seems  to 
us  that  in  all  alike  the  non-liability  of  the  bank  is  undeniable. 
Though  the  cashier  ought  on  his  return  to  the  bank  to  report 
the  acceptance  he  has  made  on  its  behalf,  or  to  pay  over  the 
money  he  has  received  on  its  behalf,  and  though  if  he  should 
then  promptly  report  and  enter  the  acceptance  the  drawer's  ac- 
count might  make  it  good  ;  or  though  he  may  have  the  identi- 
cal funds  paid  over  to  him  still  in  his  pocket,  yet  in  both  cases 
it  is  clear  that  the  person  dealing  with  him  knew,  or  was  at 
law  bound  to  know,  that  the  dealing  was  under  the  circum- 
stances irregular,  improperi  and  beyond  the  scope  of  the  cash- 
ier's agency.  The  transaction  might  be  capable  of  being  made 
right  in  the  future  when  the  cashier  should  return  to  the  bank. 
But  until  that  time,  and  until  as  a  matter  of  strict  fact  it  had 
actually  been  so  made  right,  it  must  be  invalid  as  against  the 
bank.  That  it  should  not  be  made  right  at  all  is  a  chance 
which  may  come  to  pass,  either  through  the  mistake,  the  neg- 
ligence, the  innocent  loss,  or  the  fraud  of  the  cashier.  Now 
clearly  the  third  party  takes  the  chance  of  the  mistake  or  the 
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loss,  and  why  not  equally  of  the  negligence  and  the  fraud.  He 
trusts  that  every  thing  will  go  right,  that  the  cashier  will  be 
careful  and  honest.  But  the  sufficiency  of  both  the  care  and 
the  honesty  is  his  own  risk ;  for  he  has  confided  in  them  of  his 
own  independent  motion,  not  under  the  invitation  or  holding 
out  of  the  bank ;  but  in  fact  with  the  express  knowledge,  either 
actual  or  conclusively  inferred  at  law,  that  the  bank  warrants 
neither  when  they  are  relied  upon  under  such  circumstances. 

The  decision  in  Pendleton  v.  The  Bank  of  Kentucky  ^  does 
not  at  all  interfere  with  the  above  doctrine.    The  court  certain- 
ly remark  in  that  case  that  the  cashier  holds  his  office  at  every 
time  and  place.    But  the  point  of  view  from  which  they  make 
that  remark  explains  its  intended  significance.    They  were  dis- 
cussing the  question  of  whether  the  cashier's  conversion  of 
money  improperly  received  by  him  when  away  from  the  bank 
was  a  default  which  wOuld  sustain  a  suit  upon  his  official  bond, 
and  it  was  in  the  course  of  declaring  that  it  would,  that  they 
made  the  above  remark.    It  cannot  be  questioned  that  if  the 
bank  has  waived  the  irregularity,  and  adopted  or  ratified  the  im- 
proper act,  if  it  has  fulfilled  the  obligation  which  its  agent  at- 
tempted to  impose  upon  it,  it  has  done  simply  what  it  had  a 
right  to  do,  and  what  neither  the  officer  nor  his  sureties  can 
object  to.    There  is  nothing  originally  void  about  the  act,  noth- 
ing which  prevents  the  bank  from  subsequently  accepting  and 
ratifying  it.    It  is  unauthorized  and  therefore  voidable,  but  it 
is  no  more  than  this.    On  the  other  hand  if  the  bank  exeiv 
cises  its  privilege  of  repudiating  the  transaction,  the  right  of 
action  against  its  cashier  cannot  accrue  to  it,  for  it  cannot  be 
allowed  tp  take  the  two  inconsistent  positions  of  repudiating 
the  responsibility  and  yet  claiming  damages  for  a  loss  which  it 
could  only  sufier  if  it  were  responsible. 

M  T.  B.  Monr.  171. 


OF  OFFICERS  AND  AGENTS.  177 

The  CasMer^s  Declarations  or  AdmiiBwns, 
The  cashier  can  bind  the  bank  by  his  declarations  or  admis- 
sions only  when  his  power  to  do  so  is  a  direct  and  necessary 
implication  from  the  other  powers  confided  to  him  by  the  bank. 
His  authority  to  declare  or  admit  is  strictly  incidental,  never 
original.    When,  however,  the  statements  satisfy  these  require- 
ments, they  may  be  given  in  evidence  for  or  against  the  bank 
with  the  like  effect  as  the  authorized  admissions  or  declarations 
of  any  other  agent  may  be  given  for  or  against  his  principal ; 
and  they  will  be  conclusive  or  open  to  explanation  or  to  rebuttal 
according  to  the  same  general  rules.    It  is  likewise  necessary 
not  only  that  so  far  as  the  intrinsic  nature  of  the  admission  or 
declaration  is  concerned  the  cashier  might  bind  the  bank  by  it, 
but  also  that  he  should  make  it  officially  and  with  the  expressed 
or  obvious  intent  actually  to  bind  the  bank  by  it.    It  would 
seem  a  natural  rule  to  say  that  the  limits  of  the  cashier's  au- 
thority to  declare  and  admit  for  the  bank  must  be  coextensive 
with  his  authority  to  act  for  it ;  that  is  to  say,  that  within  what- 
ever scope  he  could  bind  it  by  his  actions  he  could  also  bind  it 
by  his  words.    The  principle  naturally  suggests  itself,  and  is 
very  probably  as  sound  as  it  seems,  but  the  cases  which  have 
been  already  adjudicated  are  perhaps  hardly  sufficient  as  yet  to 
sustain  it  as  a  settled  doctrine.    None  of  them,  however,  are 
inconsistent  with  it.    Thus  he  may  bind  the  bank  by  statements 
officially  made  in  relation  to  the  sale  of  bills  of  exchange  or 
drafts ;  ^  the  business  of  selling  and  negotiating  them  being 
within  his  province.     His  declaration  that  stock  pledged  with 
the  bank  is  held  in  trust  for  a  third  person,  may  be  given  in 
evidence  against  the  bank  to  prove  notice  of  the  trust  ;^  it 
being  his  duty  to  take  charge  of  all  the  property  belonging  or 
pledged  to  the  bank,  to  know  by  what  title  and  in  what  capaci- 
ty the  bank  holds  the  various  items,  and  to  keep  them  duly 
ear-marked. 

1  StorgM  v.  Bank  of  Circleyille,  11  Ohio  St  168. 
9  HaniBburg  Bank  v.  Tyler,  8  V^atts  &  S.  878. 
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On  the  other  hand  it  can  never  be  pretended  that  he  has  any 
incidental  powers  to  bind  the  bank  by  declarations  or  admis- 
sions which  are  made  beyond  the  scope  of  his  duties.  Thus  his 
statement  or  promise  given  to  a  person  who  is  about  to  put  his 
name  as  indorser  upon  a  note  which  the  bank  has  agreed  to 
discount,  to  the  effect  that  such  person  will  not  be  held  liable 
or  shall  not  be  looked  to  by  the  bank,  is  altogether  inoperative 
and  void  as  an  undertaking  of  the  bank.  For  so  far  as  tlie 
business  of  discounting  is  concerned  the  cashier's  sole  power 
and  function  is  to  pay  over  the  money  upon  the  discounted 
notes.  Collateral  contracts  or  agreements  of  any  nature  are 
absolutely  beyond  the  range  of  his  employment.  Declarations 
or  admissions  in  the  nature  of  such  contracts,  are  equally  be- 
yond his  province,  and  consequently  equally  impotent  with  the 
contracts  thena^gelves.^ 

Payment  made  by  the  cashier  upon  a  check  bearing  the  forged 
name  of  a  depositor,  or  in  exchange  for  bills  or  notes  falsely 
purporting  to  be  those  of  the  bank,  is  the  payment  of  the  bank. 
It  is  an  act  within  the  scope  of  the  cashier's  authority,  and 
cannot  be  subsequently  either  recalled  or  repudiated.  Ho  is 
intrusted  by  the  bank  with  the  duty  of  deciding  upon  the  gen- 
uineness of  such  paper  when  it  is  presented  for  payment  or 
redemption.  But  if  such  paper  is  shown  to  him,  not  for  the 
purpose  of  demanding  payment  thereon,  but  ^simply  to  inquire 
whether  or  not  it  be  genuine,  his  erroneous  answer  that  it  is  so 
will  not  bind  the  bank  as  an  admission.  For  it  is  not  his  func- 
tion to  give  such  information.  The  bank  does  not  intend  that 
he  should  do  so,  or  hold  him  out  as  competent  to  do  so.  When 
payment  is  demanded  it  is  an  inevitable  necessity  that  some 
oflScer  should  decide  whether  or  not  the  paper  is  what  it  pur- 
ports to  be,  and  this  necessity  the  bank  can  in  no  way  avoid, 
without  destroying  the  possibility  of  banking  business.     But 

1  Bank  of  the  Metropolis  v.  Jones,  8  Pet.  12 ;  Bank  of  the  United  States  o. 
Dunn,  6  id.  61 ;  Harrisburg  Bank  v.  Tyler,  8  V^atts  &  S.  873 ;  Merchants'  Bank 
V.  Marine  Bank,  8  Gill,  96. 
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to  answer  aU  questions  which  may  be  put  couceming  the  genu- 
ineDess  of  the  paper  is  quite  another  thing.  The  same  neces- 
sity does  not  exist  here,  and  the  bank  accordingly  refuses 
altogether  to  assume  gratuitously  a  task  of  such  dangerous 
responsibility.  Accordingly  if  the  cashier  undertakes  to  answer 
such  interrogatories,  his  act  is  wholly  beyond  the  scope  of  any 
authority  given  him  by  the  bank,  and  ought  to  be  known  by  all 
persons  to  be  so.  The  declaration  is  impotent  to  conclude  the 
bank.  Practically  if  it  were  allowed  binding  force  it  would 
amount  to  allowing  the  cashier  to  give  a  valid  promise  on  behalf 
of  the  bank  to  pay  what  the  bank  does  not  in  fact  owe :  a  power 
which  even  the  directors  could  rightfully  exercise  only  in  ex- 
traordinary cases  if  ever.  The  difference  between  a  payment 
actually  made,  though  by  mistake,  and  an  executory  agreement 
to  pay,  or  acknowledgment  of  the  sufficiency  6{  the  order  calling 
for  payment  made  under  the  sametmistake,  is  certainly  wide 
enough  to  admit  of  this  corresponding  difiereacein  the  respec- 
tive validity  of  the  two  acts.* 

In  the  case  of  the  Franklin  Bank  v.  Stewart,^  an  interesting 
point  in  this  subject  is  discussed,  which  cannot  be  better  eluci- 
dated than  by  presenting  a  brief  summary  of  the  remarks  of 
the  court.  Statements,  it  was  said,  concerning  a  past  transac- 
tion are  given  purely  as  a  matter  of  courtesy.  No  one  has  a 
legal  right  to  demand  them.  Consequently  a  cashier  in  mak- 
ing them  does  not  make  them  in  an  official  character,  or  as  an 
agent  of  the  bank  authorized  to  bind  it  by  them.  The  most 
that  can  be  said  is  that  the  bank  does  not  forbid  him  to  do  an 
act  of  ordinary  courtesy ;  but  it  is  equally  far  from  empowering 
him  to  impress  upon  that  act  any  other  and  more  serious  char- 
acter. In  the  Bank  of  Monroe  v.  Field,^  admissions  as  to  the 
fact  of  payment  having  been  made  upon  a  note,  were  held  ad. 
missible  as  constituting  a  part  of  the  res  ffestce^  but  upon  the 

1  Bank  of  the  United  States  v.  Bank  of  Georgia,  10  Wheat.  888 ;  Salem  Bank 
V.  Gloucester  Bank,  17  Mass.  1 ;  Merchants'  Bank  v.  Marine  Bank,  8  Gill,  96 ; 
Farmers'  &  Mechanics'  Bank  v.  Troy  City  Bank,  1  Dougl.  467. 

3  87  Me.  519.  >  2  HiU,  446. 
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express  ground  that  they  were  shown  to  have  been  made  upon, 
and  as  the  result  of  a  contemporaneous  examination  of  the 
books  of  the  bank  undertaken  for  this  very  purpose.  But  if 
the  statement,  though  it  concern  a  past  transaction,  is  connected 
with  a  present  dealing,  the  reason  of  the  rule  fails,  and  the 
rule  itself  shifts  to  the  opposite  doctiine.  The  test  is  well 
given  in  the  following  remark  of  Sir  William  Grant,  in  the 
cause  of  Fairlie  v.  Hastings.^  Unless  the  agent's  statements 
constitute  the  actual  agreement  of  the  principal,  or  are  the 
foundation  of,  or  inducement  to,  that  agreement,  they  are  mere 
naked  assertions,  ^not  proofs,  of  the  fact ;  and  being  such  they 
amount  to  nothing.  The  facts  of  the  first-named  case,  from 
the  Maine  Reports,  were  these :  A  messenger  was  sent  to  the 
bank  to  inquire  whether  a  certain  note  had  been  paid.  He 
did  not  tell  the  cashier  that  he  was  asking  on  behalf  of  any 
party  to  the  note ;  it  did  not  appear  that  the  cashier  examined 
the  file  of  notes,  or  ^  any  of  the  books  of  the  bank.  But  he 
answered  that  it  had  been  paid.  In  truth  it  had  never  been 
paid,  and  at  that  moment  still  lay  among  the  uncancelled  notes 
of  the  bank.  Upon  the  strength  of  the  principles  above  pro- 
pounded, the  court  held  that  the  bank  was  not  bound  by  this 
statement  of  its  cashier,  and  this  even  though  it  was  shown 
that  a  surety  on  the  note,  relying  on  that  statement,  had  given 
up  security  which  he  held  from  the  principal  promisor.  The 
surety  had  taken  imperfect  means  to  acquire  the  knowledge  he 
desired,  and  his  loss  was  only  a  natural  result  of  his  insufficient 
thoroughness  in  the  transaction.  The  opinion  delivered  by 
Shepley,  0.  J.,  is  learned  and  able,  and  the  cause  deserves  to 
be  deemed  a  leading  one,  even  in  spite  of  the  fact  that  two 
members  of  the  bench  found  reasons  for  dissenting  from  the 
decision  of  their  comrades. 

1  10  Yes.  128.  To  the  same  point,  see  Lime  Rock  Bank  v,  Hewett,  52  Me.  631. 
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Implications  and  Inferences  arising  from  Acts  of  the  Cashier. 

The  bank  is  bound  by  all  the  legal  implications  or  inferences 
which  must,  as  matter  of  law,  grow  out  of  those  acts  of  the 
cashier,  which  he  does  in  the  prosecution  of  any  of  the  func- 
tions included  in  his  agency.  Indirectly  these  acts  often  closely 
resemble  declarations  or  admissions.  But  they  may  bind  where 
a  declaration  or  admission  might  not  bind,  as  has  been  already 
seen  in  the  cases  of  forged  paper  used  in  illustration  above. 
He  has  power  to  collect  and  to  give  receipts  for  the  sums  col- 
lected, in  behalf  of  the  bank ;  he  has  power  to  make,  or  to 
direct  his  subordinates  to  make,  the  entries  in  the  books  of  the 
bank.  These  receipts  and  entries  are  admissible  in  evidence 
as  the  acts  of  the  bank  itself,  and  if  the  mere  making  of  them, 
or  the  peculiar  form  of  expression  used  in  them,  have  any  tech- 
nical legal  force  or  effect,  the  bank  will  be  concluded  thereby 
as  by  the  necessary  legal  sequence  of  its  own  doings.  In 
Badger  v.  The  Bank  of  Cumberland,^  a  suit  was  brought  to 
hold  the  defendant  corporation  as  owner  of  a  one-third  interest 
in  a  vessel.  It  appeared  that  a  debtor  of  the  bank  originally 
owning  this  one-third  had  bonded  it  to  the  bank  to  secure  bis 
debt;  that  afterward  he  had  stated  himself  unable  to  pay,  and 
had  abandoned  his  interest  to  the  bank ;  that  thereafter  an  ac- 
count had  been  settled  between  the  owner  of  the  remaining 
two-thirds,  being  also  the  ship's  husband,  and  the  cashier  of 
the  bank ;  that  the  cashier,  acting  in  his  ofScial  capacity,  had 
thereupon  receipted  for  what  appeared  by  the  account  to  be 
the  bank's  proportion  of  the  net  earnings ;  that  the  president 
had  requested  the  rendering  of  the  account,  and  had  insured 
one-third  of  the  vessel's  value  for  the  benefit  of  the  bank.  It 
was  held  that  the  cashier's  receipt  and  his  entry  of  the  trans- 
action on  the  books  were  acts  within  the  scope  of  his  agency, 
and  that  their  legal  effect  and  significance,  as  proof  of  part 
ownership  by  the  bank,  could  not  be  controverted  by  the  bank. 

1  26  Me.  428. 
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Also  that  the  items  of  his  entries  in  the  books  were  conclusive 
proof  of  an  adoption  and  recognition  by  the  corporation  of  the 
president's  acts  in  effecting  the  insurance. 


Liahility  of  the  Cashier  to  the  Bank. 

The  cashier  is,  of  course,  liable  to  the  bank,  in  an  action  of 
damages  to  make  good  any  and  all  injury  arising  from  his 
fraudulent  or  wrongful  acts  of  an  oflScial  nature,  from  his  un- 
authorized assumption  of  power,  or  from  his  breach  of  the 
directions  imposed  upon  him  to  govern  his  conduct  in  his 
agency.^    How  far  he  is  responsible  for  innocent  errors  and 
mistakes  will  be  considered  under  the  topic  of  "  Official  Bonds." 
The  tellers,  book-keepers,  &c.,  are  his  subordinates  and  sub- 
agents.     But  he  is  not  answerable,  like  an  ordinary  principal, 
for  their  defaults,  whether  intentional  or  innocent,  unless  per- 
haps in  those  cases  in  which  it  can  be  shown  satisfactorily  that 
the  default  was  occasioned,  or  opportunity  or  temptation  thereto 
was  furnished,  by  his  improper  or  negligent  performance  of  his 
duty  of  general  superintendence.     This  rule  is  supported  by 
the  necessity  of  the  business.     It  is  impossible  for  him  to  be 
omnipresent  and  omniscient  among  all  his  servants  in  the  insti- 
tution, and  he  is  not  liable  for  his  failure  to  perform  this  im- 
possibility.   He  is  required  only  to  direct  them  properly  in  the 
performance  of  their  several  functions,  and  to  exercise  tlie  most 
thorough  supervision  which  is   practicable    in  view   of   the 
amount  and  method  of  conducting  the  routine  of  daily  affairs 
in  the  office.     The  sub-officers  and  their  respective  provinces 
are  usually  well  known.     But  if  the  duties  which  are  ordinarily 
done  solely  by  the  cashier  become  too  onerous  to  be  executed 
by  one  man,  any  arrangement  for  a  partial  sub-delegation, 
which  circumstances  authorize  the  cashier  in  assuming  to  be 
satisfactory  to  and  ratified  by  the  directors,  will  be  valid  and 

^  Aostin  V,  Daniels,  4  Den.  299. 
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will  thereafter  save  the  cashier  from  liability  for  frauds  or 
errors  committed  in  the  delegated  department.^ 

Besides  the  right  to  a  suit  in  damages  which  grows  out  of  a 
cashier's  malversation  in  office,  specific  statutory  penalties  are 
often  affixed  to  specific  acts  of  wrong-doing.  Whether  the 
bank  by  suing  to  enforce  the  penalty  deprives  itself  of  the  right 
also  to  sue  in  damages,  must  be  decided  by  a  consideration  of 
the  nature  of  the  penalty.  It  is  a  fundamental  truth  that  the 
bank  has  a  right  to  be  reimbursed  in  money  for  all  its  losses 
directly  caused  by  the  wrongful  conduct  of  its  agent.  If  the 
provisions  establishing  the  penalty  make  any  satisfactory  ar- 
rangement for  this  reimbursement,  then  the  proceeding  for 
the  penalty  must  be  taken  as  clearly  intended  to  supersede 
the  proceeding  for  damages.  But  if  it  is  not  so  provided  in  the 
statute  it  must  be  assumed  that  it  was  intended  that  the  two 
actions  might  be  prosecuted  independently  of  each  other.  The 
awarding  of  the  suit  for  the  penalty  is  akin  to  authorizing  the 
recovery  of  vindictive  damages,  in  addition  to  the  simple  dam- 
ages which  may  still  be  demanded  in  the  other  suit.  The  only 
decision  of  interest  occurring  under  penal  statutory  provisions 
is  one  which  declared  that  a  penalty  set  upon  the  cashier's 
conversion  of  any  "  money,  bank-bill,  or  note  "  could  not  be  ap- 
plied to  his  conversion  either  of  promissory  notes,  not  being 
bank-notes,  ordinarily  so-called  and  intended  for  circulation  as 
currency,  or  of  any  other  species  of  commercial  paper.^ 

Acts  in  Contravention  of  the  Charter  or  Organic  Law. 

It  has  been  said  that  acts  done  by  the  cashier  in  pusuance  of 
orders  given  him  by  the  directors  may  bind  the  bank,  though 
they  be  in  contravention  of  the  charter,  or  of  the  provisions  of 
the  organic  law,  and  are  therefore  acts  which  in  fact  the  direc- 
torS'have  no  power  to  authorize  him  to  do.'    It  must  be  sup- 

^  Bank  of  the  State  v.  Comegjs,  12  Ala.  772. 

*  State  V.  Stimson,  4  Zabr.  9. 

'  Hagerttown  Bank  v.  Loudon  Sayings  Fund  Soc,  8  Grant,  185. 
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posed,  however,  that  the  rather  sweeping  language  used  in  the 
opinion  in  the  case  cited  as  authority  for  this  doctrine,  is  sub- 
ject to  some  unexpressed  limitations.  Thus  if  the  party  dealing 
with  the  cashier  knows,  or  must  at  law  be  deemed  to  know, 
the  original  deficiency  of  power  in  the  directors,  it  cannot  be 
conceived  that  he  should  nevertheless  be  allowed  to  hold  the 
bank  upon  that  dealing,  as  if  it  were  in  every  respect  legal. 
Otherwise  the  law  would  be  directly  aiding  him  in  taking 
advantage  of  his  own  consciously  illegal  act.  It  seems  rather 
that  dealings  of  this  description  put  both  parties  in  pari  ddietOy 
and  so  deprive  each  of  the  right  to  demand  relief  against  the 
other.  The  respect  in  which  the  judiciary  of  the  State  of 
Pennsylvania  has  always  been  held,  and  the  apparent  fairness 
of  the  decision  which  was  rendered  in  view  of  the  actual  facts 
presented  in  the  cited  case,  are  inducements  to  confine  criticism 
to  the  breadth  of  language  used  in  the  opinion  rather  than  to 
go  the  length  of  wholly  denying  the  fundamental  correctness 
of  the  precise  ruling  when  stripped  of  its  needless  luxuriance  of 
words  and  illustrations.  It  would  certainly  be  desirable  that 
the  authority  of  the  directors  should  be  sufficient  to  protect  one 
dealing  with  the  cashier  in  good  faith,  and  ignorant  that  some 
statutory  provision  rendered  the  authority  given  just  a  little  in 
excess  or  contravention  of  the  strict  law.  Yet  it  is  perfectly 
obvious  that  the  rigid  rule  is  that  the  third  party  must  be  held 
to  a  knowledge  of  the  public  law,  and  by  consequence  to  a 
knowledge  of  the  illegality  of  the  proceeding  in  which  never- 
theless he  is  taking  part.  It  has  been  previously  seen  that 
this  rule  may  be  infringed  upon  for  the  purpose  of  protecting 
one  who  deals  with  a  cashier  within  the  ordinary  province  of  a 
cashier's  office ;  though,  unknown  to  him,  the  charter  sets  re- 
strictions upon  this  particular  cashier's  powers  materially  inside 
of  those  customary  limits.  No  greater  or  more  unreasonable 
is  the  breach  in  the  general  principle  which  is  made  by  this 
case  of  the  Hagerstown  Bank,  and  we  should  like  to  see  it 
sustained  in  cases  where  the  facts  reasonably  demand  it ;  not 


OF  OFFICEBS  AND  AGENTS.  185 

certainly  in  all  the  cases  suggested  as  examples  by  the  fertile 
imagination  of  the  judge  who  wrote  the  opinion,  but  in  cases 
presenting  an  obvious  equity.  Still,  standing  as  it  does,  an 
isolated  decision,  and  in  addition  to  that,  also  open  to  severe 
criticism,  there  is  certainly  some  chance  that  it  may  not  be 
affirmed.  The  case  of  the  Salem  Bank  v.  The  Gloucester  Bank  ^ 
asserts  generally  that  the  bank  is  not  liable  for  the  act  of  the 
cashier  done  under  the  authority  of  the  directors,  if  they  have 
no  power  to  confer  that  authority.  The  general  rule  must  be 
admitted  to  be  thus.  But  in  this  Massachusetts  case  no  strong 
equity  tempted  the  court  to  consider  the  possibility  of  admitting 
a  limited  exception  to  the  broad  principle. 

Directorial    Orders  at  Justification  for  Illegal  Acts. 

Whether  or  not  as  between  himself  and  the  bank  the  cashier 
could  ever  set  up  orders  of  the  directors  in  justification  or  ex- 
cuse for  his  performance  of  acts  which  they  had  no  legal  right 
to  authorize  him  to  perform  may  possibly  be  open  to  a  slight 
doubt.  Probably,  however,  he  could  never  be  allowed  to  do  so. 
Whatever  relaxation  might  be  permitted,  under  a  strong  equity, 
in  favor  of  an  innocent  third  party,  it  would  seem  that  the 
cashier  at  least  must  be  imperatively  held  to  know  what  it  is 
possible  and  what  it  is  impossible  for  him  to  receive  legal 
authority  to  do.  There  can  be  only  a  very  faint  doubt  of  this, 
though  no  cases  are  to  be  found  to  support  it.  Certainly  if 
there  is  any  intrinsic  illegality  or  impropriety  in  the  act  itself, 
the  cashier  cannot  plead  either  the  formal  vote,  the  ratification, 
or  the  connivance  of  the  government  of  the  bank.  The  direc- 
tors can  by  no  possibility  authorize  him  to  commit  a  fraud,  to 
misapply  funds  of  the  bank,  to  subject  them  to  improper  risks, 
to  make  private  profits  by  the  use  of  them.  He  can  by  no  pos- 
sibility believe  that  the  directors  can  thus  authorize  him.  The 
question  is  not  who  is  to  reap  the  fruits  of  the  malfeasance. 

1  17  Mum.  1. 
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The  cashier  is  responsible  for  obeying  an  order  which  he  knows 
to  be  illegal,  and  to  be  given  for  an  immoral  purpose,  equally 
whether  he  is  or  is  not  to  participate  in  the  illicit  gains.  The 
empty  semblance  of  obedience  to  superiors  cannot  take  away 
the  genuine  character  of  connivance  in  a  wrongful  proceeding, 
and  would  be  "  void  to  protect  the  cashier  in  his  wrongful 
compliance."  ^  In  the  cited  case  it  was  held  that  the  cashier 
could  not  be  protected  from  liability  to  reimburse  a  loss  arising 
from  his  having  allowed  a  customer  to  overdraw,  by  showing 
that  the  directors  had  been  wont  to  countenance  him  in  a  cus- 
tom to  allow  good  depositors  to  overdraw  without  taking 
security  from  them.  For  here,  it  was  said,  the  act  was  in- 
trinsically wrongful.  It  was  a  dishonest  use  of  the  cor- 
porators' funds.  Being  thui^in  itself  inexcusable,  it  could  not 
be  excused  by  a  mere  show  of  authority. 

Cashier  as  a  Trustee. 

It  has  never  been  held  that  the  position  of  the  cashier  was 
precisely  that  of  a  legal  trustee.  Yet  the  qualities  of  a  trust 
can  never  be  wholly  wanting  where  an  agent  has  committed  to 
him  the  care  and  management  of  the  property  of  other  per- 
sons for  certain  definite  purposes.  To  say  that  he  cannot 
either  directly  or  indirectly  use  his  influence  or  any  of  his 
powers  to  secure  advantages  to  himself,  is  only  to  assert  what 
no  one  has  ever  had  the  hardihood  to  call  in  question ;  and  it 
makes  no  difference  that  his  conduct  was  not,  or  was  not  in- 
tended to  be,  hurtful  to  the  bank.  If  he  wishes  any  species  of 
accommodation  from  the  bank,  even  though  he  might  have 
power  to  grant  the  same  to  any  other  person,  he  will  not  be 
safe  in  granting  it  to  himself,  without  express  permission  from 
the  board  of  directors.  The  familiar  rule  of  agency,  that  one 
shall  not  be  agent  for  any  other  party  in  a  contract  in  which  he 
is  himself  interested,  or  a  fortiori  in  which  he  is  a  principal  on 

^  Minor  v.  Mechanics'  Bank  of  Alexandria,  1  Pet.  46 ;  Austin  v.  Daniels,  4 
Den.  299. 
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the  other  side,  suffices  to  prohibit  this.  But  further  than  this, 
in  his  own  dealings  with  the  bank,  he  is  held,  like  a  trustee,  to 
exercise  a  much  greater  degree  of  scrupulosity  and  thorough- 
ness of  regard  for  the  interests  of  the  bank  than  in  the  con- 
duct of  like  dealings  had  by  other  people  with  it.  Thus,  if  he 
has  a  loan  from  it  and  gives  to  it  his  promissory  note  for  the 
amount,  if  he  does  not  pay  the  note  promptly  upon  its  matu- 
rity, it  will  not  be  enough  that  he  treats  it  precisely  in  the 
same  manner  in  which  he  is  wont  to  treat  other  unpaid  notes 
belonging  to  the  bank.  He  has  an  extraordinary  duty  to  per- 
form in  regard  to  it,  and  must  bring  the  facts  of  its  being 
overdue  and  unpaid  distinctly  before  the  directors  in  their 
official  capacity.  If  the  period  of  the  statute  of  limitations 
has  elapsed  since  the  date  of  the  note,  he  will  not  be  allowed 
to  take  advantage  of  it  simply  because  he  has  left  tlie  note  in 
the  bundle  of  unpaid  notes,  which  from  time  to  time  was  ex- 
amined by  the  directors  for  the  purpose  of  putting  in  suit  such 
of  the  notes  contained  in  it  as  they  might  see  fit.  The  statute 
will  begin  to  run  only  from  that  date  upon  which  the  cashier 
can  establish  by  affirmative  proof  his  express  notification  of 
the  whole  matter  to  the  directors.^ 

But  if  the  cashier  embezzles  funds  of  the  bank  and  invests 
them,  a  court  of  chancery  has  no  power  to  fasten  a  trust  upon 
the  investment  and  to  declare  the  cashier  to  be  a  trustee,  hold- 
ing what  he  has  purchased  in  trust  for  the  bank.  The  mere 
fact  that  the  cashier  obtained  the  means  of  purchasing  by  a 
theft  from  the  corporate  funds,  provided  that  he  actually  made 
the  purchase  in  his  own  name  and  on  his  own  account,  does 
not  create  such  a  case  of  implied  or  resulting  trust  as  to  give 
a  court  of  equity  jurisdiction  for  the  purpose  of  taking  posses- 
sion of  the  purchased  property,  and  ordering  that  indemnifica- 
tion be  made  from  it  to  the  bank.^ 

*  Harrisburg  Bank  v,  Fonter,  8  Watts,  12.  See  also  ConyDgham's  Appeal, 
67  Penn.  St.  474. 

'  Fascoag  Bank  r.  Hunt,  8  Edw.  Ch.  688. 
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Nature  of  the  Cashiei^a  Control  over  the  PromUsory  Notes  of  (he 

Bank. 

It  has  been  said  that  the  cashier  has  charge  of  all  promis- 
sory notes  due  to  the  bank.  But  though  he  thus  has  actual 
manual  possession  and  control  of  them,  yet  he  has  not  that 
legal  possession  which  will  enable  him  to  bring  a  suit  upon 
them  in  his  own  name.  His  possession  is  in  fact  not  really  his 
individual  and  private  possession,  but  the  possession  of  the 
bank.  It  should  rather  be  called  custody.  If  he  had  posses- 
sion, as  an  individual j  of  course  the  court  would  not  inquire 
how  he  came  by  it ;  but  since  he  has  it  as  an  official  agent,  the 
court  will  not  recognize  it  as  an  absolute,  but  only  as  a  quali- 
fied possession,  not  carrying  with  it  the  presumption  of  title 
or  the  right  to  sue.^ 

After  the  Expiration  of  the  Franchise. 

Where  by  the  charter  itself  or  act  of  legislature  a  bank  is 
continued  in  existence  as  a  corporation  after  the  lapse  or  sur- 
render of  its  franchise,  for  a  limited  time  and  for  the  purpose 
of  closing  its  affairs,  the  directors  may  legally  appoint  a  cashier 
to  act  during  such  period.  Any  irregularity  attendant  upon 
the  choice  or  process  of  qualification  of  these  directors  will  not 
affect  the  validity  of  the  acts*of  the  cashier  chosen  by  them, 
provided  they  are  de  facto  directors,  assuming  to  be  such  under 
a  shadow  of  title,  and  acting  as  such  at  the  time  of  making  the 
appointment.' 

Estoppel. 

A  cashier,  by  performing  in  his  official  capacity,  acts  and 
duties  which  are  not  inconsistent  with  the  nature  of  his  office 
and  functions,  may  be  held  to  be  thereby  estopped  in  a  suit 
against  himself  to  deny  that  their  performance  was  ordered  by 
the  board  of  directors.' 

1  Oloott  r.  Rathbone,  6  Wend.  490.  '  Cooper  v,  CurtiB,  80  Me.  488. 

s  Durkin  v.  Exchange  Bank,  2  P.  &  H.  277. 
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Certification  of  Checks, 

We  must  DOW  approach  the  much  vexed  queBtion  of  the  cer- 
tification of  checks.     That  there  is  no  intrinsic  illegality  in  the 
naked  act  of  certification  must  be  regarded  as  beyond  the  pos- 
sibility of  doubt.     Perhaps  it  is  almost  the  only  position  that 
can  be  laid  down  in  the  discussion  of  this  topic,  concerning 
which  such  perfect  certainty  can  be  predicated.    The  nature  of 
a  certified  check,  assuming  the  certification  itself  to  be  valid,  is 
My  explained  in  the  chapter  on  Checks.    In  legal  efiect  it  is 
the  contract  of  acceptance  of  the  bank,  by  which  the  bank 
undertakes  and  becomes  absolutely  bound  as  an  original  prom- 
isor to  pay  the  amount  named,  according  to  the  orders  written 
in  the  instrument.     We  have  now  to  deal  with  the  powers  and 
duties  of  the  various  bank  officers  concerning  this  transaction. 
So  soon  as  a  check  has  been  certified,  the  amount  should  at 
once  be  debited  to  the  drawer  and  credited  to  the  payee  upon 
the  books  of  the  bank.    The  payee  thereafter  occupies  in  sev- 
eral respects,  as  for  example  the  running  of  tlie  statute  of 
limitations,  the  position  of  an  ordinary  depositor.    Though  of 
course  he  cannot  insist  upon  the  right  to  continue  a  deposit 
account  if  the  bank  does  not  wish  to  open  it ;  neither  can  he 
draw  checks  against  his  credit,  which  is  properly  only  to  be 
paid  over  upon  presentment  and  surrender  of  the  accepted 
check.    The  duty  to  make  this  entry  is  what  might  be  de- 
scribed as  a  purely  internal  duty.    It  is  a  part  of  the  mechanism 
of  the  institution  itself.    The  neglect  of  the  officials  to  do  it 
renders  them  liable  to  the  bank  for  any  consequent  loss,  but 
does  not  afifect  the  rights  of  any  outside  party.    For  the  sub- 
stance of  the  doctrines  thus  far  laid  down  we  have  the  direct 
authority  of  the  Girard  Bank  v.  Bank  of  Penn  Township,^  a  case 
in  which  the  object  of  the  court  seemed  to  be  to  refrain  so  far 
as  possible  firom  saying  any  thing  useful.    Also  we  have  the 
indirect  authority  of  all  the  New  York  cases,  which  tacitly 

^  89  Fexm.  St.  92. 
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assume  the  inherent  legality  of  certification  as  the  necessarj 

'  basis  of  all  their  decisions. 

The  most  common  form  in  which  to  express  the  certification  is 
by  simply  writing  upon  the  check  the  word  "  good  "  followed  by 
the  initials  of  the  certifying  officer.  But  it  is  not  essential  that 
this  form  should  be  observed.  Any  other  writing,  as  the  name 
or  initials  of  the  officer,  or  the  word  "  good "  alone,  if  in- 
tended and  understood  to  bear  this  meaning,  will  be  construed 
accordingly.  In  England  the  "  marked  checks "  which  in 
some  respects,  though  not  in  all,  resembled  our  certified 
checks,  were  customarily,  until  the  statute  interfered,  literally 
only  marked^  and  bore  no  written  word  whatsoever.  It  makes 
no  difference  hqw  meaningless  in  itself  may  be  the  method  re- 
sorted to,  or  even  that  like  the  word  "  good "  it  might  seem 
naturally  capable  of  a  different  meaning ;  it  will  be  construed 
in  reference  to  the  customs  and  usages  of  the  business  and  to 
the  understanding  of  the  parties,  and  will  be  held  valid  or 
invalid  solely  in  reference  to  this  construction. 

Rarely  the  president  undertakes  to  certify  checks;  quite 
frequently  the  teller ;  but  perhaps  by  far  the  most  frequently 
the  cashier.^  By  reason  of  this  porportion  it  has  always 
been  assumed  that  if  the  power  were  inherent  in  any  office 
it  was  inherent  in  that  of  the  cashier.  But  here  lies  the 
grand  question  and  doubt  in  this  whole  subject.  Is  it,  or 
is  it  not,  an  implied  power,  an  ordinary  power,  of  the  cash- 
ier; a  power  which  is  to  be  assumed  as  constituting  one 
of  the  essential  elements  of  his  office  and  position  which 
it  is  to  be  taken  for  granted  that  he  can  exercise  simply  by 
virtue  of  the  fact  of  his  being  cashier?  Or,  from  another 
point  of  view :  Will  his  certification  of  a  check  bind  the  bank 
in  favor  of  an  innocent  holder  who  had  no  notice  that  the  bank 
did  not  intend  to  clothe  him  with  any  such  authority  ?  But 
when  the  question  has  been  propounded  and  the  doubt  ex- 
pressed, the  limit  of  progress,  however  unsatisfactory,  has  been 

1  Barnes  v.  Ontario  Bank,  19  N.  Y.  162. 
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reached.  No  adjudicated  case  settles  the  matter;  and  it  is 
with  great  regret  that  we  are  obliged  to  state  that  a  cause  of 
great  magnitude,  now  pending  in  the  Supreme  Court  of  the 
United  States,  and  in  which  this  point  promises  to  be  directly 
and  conclusively  passed  upon,  is  not  likely  to  reach  a  decision 
before  tliis  work  goes  to  press.* 

The  well-known  case  of  Mussey  v.  The  Eagle  Bank  ^  is  the ' 
strongest  authority  against  the  inherent  power.  That  case,  it 
is  true,  passes  directly  only  upon  the  power  of  the  teller,  but 
the  line  of  argument  is  general  enough  to  include  also  the 
cashier  or  the  president.  An  eflfort  was  made  to  prove  an 
usage  for  the  teller  to  certify.  But  the  evidence  was  declared 
wholly  incompetent  to  sustain  the  usage,  and  the  court  went 
on  to  say  that  the  usage,  even  if  proved,  would  not  have  sus- 
tained the  theory  that  the  power  was  "  inherent."  For  it  would 
be  an  usage  to  allow  the  teller  to  pledge  the  bank's  credit,  a 
power  which  by  the  constitution  of  the  bank  can  be  exercised 
only  by  tlie  corporate  government  or  under  their  special  dele- 
gation, and  consequently  cannot  be  an  implied  or  resulting 
function  of  any  individual  officer.  Certainly  it  is  sound  to  say 
that  a  power  exercised  by  virtue  of  an  usage  is  strictly  a  power 
exercised  by  virtue  of  a  delegation  of  authority  which  the  law 
by  reason  of  the  usage  conclusively  presumes  to  have  been 
made.  Therefore  the  recognition  of  the  fact  that  the  corporate 
government  could  delegate  this  power  carries  with  it  a  recogni- 
tion also  of  the  further  fact  that  the  usage  (which  conclusively 
implies  such  delegation  as  matter  of  imperative  law),  if  proved, 
would  be  good.    Yet  the  tendency  of  the  court  in  this  case 


1  The  case  referred  to  is  that  of  the  Merchants'  National  Bank  v.  The  State 
National  Bank,  first  tried  in  the  United  States  Circuit  Court,  for  the  First  Cir- 
cuit, before  Clifibrd  and  Lowell,  JJ.  These  judges  decided  against  the  inherent 
power  of  the  cashier  to  certity,  and  no  evidence  of  custom  having  been  adduced, 
they  ordered  a  nonsuit  to  be  entered  against  the  plaintiffs,  who  thereupon  ap- 
pealed. The  most  celebrated  counsel  in  New  England  were  engaged  in  the 
argument  of  the  cause. 

3  9  Met  806. 
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appeared  so  strongly  opposed  even  to  the  validity  of  the  usage, 
that  it  has  been  often  cited  and  commented  upon  as  if  it  went 
to  this  length.    In  point  of  fact  it  is  an  unavoidable  logical 
sequence  from  the  language  used  that  the  usage,  if  shown, 
would  be  valid,  though  perhaps  this  result  of  his  own  words 
was  not  recognized  even  by  the  learned  judge.     A  little  fault 
also  can  be  found  with  the  phraseology  in  this  opinion.     Cer- 
tification is  said  to  be  a  pledging  of  the  credit  of  the  hcmk. 
This  has  a  formidable  sound,  as  though  an  act  so  important 
should  be  done  by  or  under  the  immediate  supervision  of  those 
officials  who  have  the  supreme  discretionary  control  of  the  cor- 
porate business.     But  the  phrase  is  deceptive.     It  is  obvious 
that  in  point  of  fact,  if  the  transfer  of  credit  from  the  drawer 
to  the  payee  is  duly  made,  contemporaneously  with  the  certifi- 
cation, there  is  no  possibility  of  any  loss  accruing  to  the  bank. 
As  well  might  it  be  said  that  if  A.  draws  his  check  in  favor  of 
B.,  both  being  depositors  in  the  same  bank,  and  B.  deposits  it, 
the  shifting  of  the  credit  from  the  one  to  the  other  is  a  pledge 
of  the  credit  of  the  bank.     Practically,  instead  of  being  called 
a  pledge  of  credit  it  should  be  considered  a  transfer  of  credit, 
and  should  be  regarded  as  a  mere  matter  of  book-keeping.    It 
is  true  that  the  bank  is  bound  by  the  acceptance  as  by  a  prom- 
ise to  pay ;  but  it  is  only  a  promise  to  pay  a  sum  actually  left 
with  it  for  the  express  purpose  of  being  used  for  such  payment. 
It  is  under  a  similar  obligation  to  every  depositor  in  the  bank, 
though  the  ordinary  depositor  has  no  more  accurate  written 
evidence  of  the  amount  to  his  credit  than  is  furnished  by  his 
bank-book.     Before  the  acceptance  the  debt  ran  to  A. ;  after 
the  acceptance  to  B.     There  seems  nothing  very  objectionable 
in  allowing  the  cashier  to  make  this  change.     These  words 
therefore,  if  they  can  be  regarded  as  describing  a  business  op- 
eration involving  risk  and  calling  for  discretion,  are  in  fact 
seriously  deceitful. 

Even  if  this  case  could  be  construed,  which  we  have  tried  to 
show  that  it  cannot,  to  support  the  view  that  usage  could  not 
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confer  npon  an  officer  the  power  to  bind  the  bank  by  certifica- 
tion, yet  in  this  it  would  stand  alone  against  a  great  weight  of 
contrary  authority.    The  Pennsylvania  case,  cited  above,  shows 
that  in  that  State  the  power  may  be  conferred  and  will  be  up- 
held.   And  though  the  reticence  of  the  judges  is  such  that 
they  do  not  intimate  how  it  should  be  conferred  or  under  what 
circumstances  it  will  be  upheld,  yet  if  it  can  be  thus  treated  by 
any  means,  even  by  the  most  formal  vote,  it  can  also  be  sus- 
tained by  inference  resting  upon  proof  of  established  usage. 
The  New  York  cases  are  numerous  and  united  in  sustaining 
the  authority  derived  from  usage.^    It  would  seem  to  be  an 
universal  custom  in  tliat  State  for  either  the  cashier  or  the 
teller  to  certify  checks.    Nothing  being  easier  than  to  prove 
this  custom,  it  has  always  been  done  at  the  trial  of  all  the 
causes.     Thus  the  possibility  of  relying  upon  this  and  basing 
the  decisions  upon  it,  has  brought  about  that  in  New  York  it 
has  never  been  necessary  to  raise  or  pass  upon  the  question  of 
inherent  power.     Upon  that  question  the  New  York  cases  are 
not  precedents.    Though  if  Mussey  v.  The  Eagle  Bank  is  an 
authority  against  the  inherent  power,  it  is  but  fair  to  say  that 
the  court,  in  giving  its  opinion  in  the  case  of  the  Farmers'  and 
Mechanics'  Bank  of  Kent  County  v.  The  Butchers'  and  Drov- 
ers' Bank,  subjected  the  Massachusetts  decision  to  a  very 
severe  criticism,  and  left  very  little  doubt  that,  if  the  absence 
of  prooC  of  custom  had  driven  them  to  the  necessity,  they 
would  have  been  inclined  to  sustain  the  position  of  inherency. 
It  must  be  concluded  that  in  sustaining  the  validity  of  the  cus- 
tom the  New  York  cases  are  unquestionably  correct. 

Which  of  the  three  officers,  president,  cashier,  or  teller,  is 
the  proper  one  to  certify  a  check,  and  whether  any  one  of  them 
enjoys  the  power  to  the  exclusion  of  the  others,  are  matters  of 


1  Fanners'  &  Mechanics'  Bank  v.  Butchers'  &  Drovers'  Bank,  16  N.  Y.  125 ; 
HeadflTv.  Merchants'  Bank,  26  id.  148 ;  Clarke  National  Bank  v.  Bank  of  Albion, 
62  Barb.  692 ;  WiUets  v.  The  Phoonix  Bank,  2  Duer,  121 ;  and  the  Kew  York 
cases  dted  in  the  remainder  of  this  chapter. 
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minor  importance.  The  bank,  if  it  proposes  to  allow  any  of 
them  to  do  so,  should  make  its  own  selection,  based  upon  the 
personal  traits  or  the  superior  facilities  for  accuracy,  in  the 
one  or  the  other.  But  whoever  of  the  three  is  authorized, 
either  directly  by  vote  or  instructions,  or  indirectly  by  tacit 
approval  and  usage,  will  be  able  to  bind  the  bank.  It  is  con- 
sistent with  the  nature  of  the  office  of  each.  The  question 
would  chiefly  arise  where  the  usage  is  not  that  of  a  single  in- 
stitution, but  the  general  usage  of  the  banks  in  any  city  is 
adduced  to  prove  implied  authority.  This  portion  of  the 
question  admits  of  no  certain  answer,  and  is  more  properly 
discussed  under  the  head  of  ^^  Custom  and  Usage."  Judge 
Selden  regards  the  teller  as  the  more  proper  officer,  on  the 
ground  that  of  course  the  cashier  could  certify,  but  that  the 
teller's  office  is  an  offshoot  of  the  cashier's,  and  has  appropri- 
ated that  peculiar  description  of  duties,  which  render  it  more 
convenient  for  the  teller  to  assume  this  function  also.^  But  as 
matter  of  law,  no  choice,  or  varying  degree  of  legality,  is 
recognized  between  them. 

A  bank,  which  allows  an  officer  to  certify  checks,  can  of 
course  impose  upon  his  authority  any  restrictions  it  may  choose. 
As  usual,  these  restrictions  will  always  be  valid  as  between 
the  officer  and  the  bank.  But  if  it  should  be  decided  that  the 
power  of  certification  is  inherent  in  any  special  officer,  or  if 
local  usage  should  be  such  that  he  is  to  be  regarded  as  held 
out  to  the  world  as  possessing  the  general  power  of  certification 
subject  to  no  unusual  limitations,  notice  of  the  existence  of 
such  must  be  brought  home  to  the  knowledge  of  any  third 
persons  who  are  to  be  affected  by  them.^  One  limitation  how- 
ever the  law  lays  down  in  all  cases :  A  cashier  cannot  certify 
the  check  of  a  drawer  who  has  not  unencumbered  funds  in  the 
bank  sufficient  to  meet  the  check.    Any  person  having  notice 

1  Farmers'  &  Mechanics'  Bank  v.  Batchers'  &  Drorers'  Bank,  supra  ;  Irving 
Bank  v.  Wetherald,  86  N.  Y.  885. 

2  Clarke  National  Bank  v.  Bank  of  Albion,  62  Barb.  692. 
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of  the  fact  that  the  bank  had  not  enough  of  the  drawer's  funds 
on  hand  to  meet  the  check  at  the  time  of  certification,  will  be 
presumed  to  know  that  the  act  was  unauthorized  and  void,  and 
will  not  be  allowed  to  hold  the  bank  liable  upon  it.  But  any 
oatside  party  is  authorized  in  accepting  the  representation  of 
the  officer  as  to  the  suflSciency  of  the  drawer's  credit,  or  in 
assuming  without  special  inquiry  that  all  is  right  solely  on  the 
Btrength  of  the  undertaking  itself.  Knowledge  that  the  agent 
cannot  certify  without  funds  is  not  knowledge  that  there  are 
no  funds.  This  is  an  extrinsic  matter.  A  certification  ac- 
cepted on  the  faith  of  the  cashier's  or  teller's  statement  that 
he  was  authorized  to  certify  would  not  bind  the  bank  if  he  was 
not  so  authorized.  But  his  statement  that  there  are  the 
requisite  funds  in  the  bank  is  of  a  different  nature,  and  will 
bind  the  bank.  In  general  terms  it  may  be  said  that  where 
one  dealing  with  an  agent  ascertains  that  the  agent's  act  cor- 
responds exactly  with  the  terms  of  the  power,  he  may  take  the 
agent's  representation  as  to  any  extrinsic  fact,  peculiarly  within 
the  agent's  knowledge,  and  not  ascertainable  by  a  comparison 
of  the  power  with  the  act  done  under  it.^ 

An  officer,  though  authorized  to  certify  generally,  yet  cannot 
legally  certify  his  own  checks.  Apparently  the  rule  covers 
equally  cases  where  he  has  and  where  he  has  not  money  to  the 
designated  amount  standing  to  his  credit  iii  the  bank.  The 
principles  laid  down,  ante^  p.  186,  seem  sufficiently  to  sustain 
this  position.  But  if  his  certification  is  false,  wo  have  the 
authority  of  a  thoroughly-considered  case  for  saying  that  it  is 
utterly  void  as  against  the  bank.  The  cause  of  Glaflin  v.  The 
Farmers'  and  Citizens'  Bank  turned  upon  the  validity  of  the 
president's  false  certification  of 'his  own  check,  in  the  hands  of 
0  bona  fide  holder  for  value.  In  the  Supreme  Court  it  was  not 
denied  that  the  act  was  wrongful  and  unauthorized  as  between 
the  bank  and  the  president.  But  it  was  said  that  the  mere 
identity  of  name  between  the  president  and  the  drawer  was 

1  Farmers'  &  Mechanics'  Bank,  &c.  v.  Butchers'  &  Drovers'  Bank,  supra. 
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not  alone  sufficient  to  charge  the  holder  with  notice  that 
they  were  one  and  the  same  person  ;  and  there  being  no  other 
proof  of  such  notice,  the  bank  was  declared  liable.  But  in 
the  Court  of  Appeals  this  ingenious  evasion  of  the  wholesome 
*rule  was  rejected.  The  notice  of  the  president's  attempt  to 
use  his  official  character  for  his  private  benefit  was  regarded  as 
sufficient  to  put  every  one  to  whom  it  came  upon  inquiry ;  and 
indeed  it  may  be  suggested  that  there  was  not  alone  identity 
in  name,  but  the  similarity  of  handwriting  in  the  two  signa- 
tures ought  also  to  have  been  taken  into  consideration.  In 
a  final  and  very  satisfactory  decision  the  bank  was  declared  not 
to  be  bound  by  the  acceptance.^ 

1  Claflin  r.  Farmen'  &  Citizens'  Bank,  86  Barb.  640  (Supreme  Court),  over- 
ruled in  26  N.  T.  298  (Court  of  Appeals). 
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The  custom  of  requiring  bonds  from  the  various  officers 
maj  probably  be  considered  as  universal  among  banking  insti- 
tutions. Usually  they  are  taken  only  from  the  executive  offi- 
cers ;  most  frequently  from  the  cashier  and  tellers,  sometimes 
from  the  book-keepers ;  and,  there  are  instances,  though  these 
are  comparatively  rare,  in  which  they  have  been  taken  even 
from  the  president  and  directors.  The  questions  which  have 
arisen  in  litigation  upon  these  bonds  may  be  divided  into  three 
classes,  to  wit :  — 

I.  Where  it  is  denied  that  the  particular  act,  which  constituted 
the  default  of  the  officer,  was  of  such  a  description  as  to  be 
covered  by  the  language  of  the  bond  setting  forth  the  peculiar 
species  of  misconduct  insured  against. 

n.  Where  it  is  doubted  how  long  the  liability  of  the  sureties 
should  be  construed  to  continue,  and  therefore  whether  the  de- 
fSEtult  fell  within  the  period  of  their  liability. 

in.  Whether  the  bond  can  be  avoided  on  the  ground  that  it 
did  not  conform  to  the  requirements  of  the  charter  or  of  the 
general  organic  law,  under  which  the  institution  came  into 
existence. 

A  very  few  cases  remain  to  be  added,  which  cannot 
properly  find  a  place  in  any  system  of  classification ;  sporadic 
cases,  as  it  were,  in  which  fraud  or  other  illegality,  charged  to 
have  been  attendant  upon  the  execution  of  the  bond,  are  ad- 
duced as  cause  for  invalidating  it. 
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PhroBeology  of  the  Bond. 

Of  course  considerable  variety  is  found  to  exist  in  the  form 
and  language  of  the  bonds  used  by  different  corporations,  and 
especially  in  those  portions  wherein  is  described  the  species  of 
good  and  satisfactory  conduct  which  is  insured.  Very  com- 
monly only  general  phraseology  is  used.  It  is  stipulated  simply 
that  the  officer  shall  "  well  and  faithfully,"  or  "  faithfully,"  or 
"  well  and  truly,"  discharge  and  perform  his  duties.  Practi- 
cally it  may  be  considered  that  these  phrases  are  equivalent 
each  to  either  of  the  others.  For  though  a  finical  linguist 
might  seek  to  draw  some  delicate  distinction  between  the  sig- 
nification of  the  word  "  well "  on  the  one  side,  and  the  words 
"  faithfully "  and  "  truly "  on  the  other,  and  to  assert  that 
"well"  means  something  other  than  is  intended  by  either 
"  faithfully  "  or  "  truly,"  yet  such  over-nicety  is  not  encouraged 
by  the  law  which  has  been  laid  down  in  the  premises  ;  and  it 
is  safe  to  say  that  these  three  adverbs,  or  their  corresponding 
adjectives,  may  be  used  interchangeably.  The  better  rule  of 
construction,  which  is  to  be  applied  to  all  alike,  seems  to  be 
that  they  are  designed  not  only  to  guaranty  honesty  and  obe- 
dience, but  also  reasonable  skill,  competence,  and  diligence. 
The  reason  for  taking  the  bond  is  by  no  means  limited  to  the 
narrow  object  of  protecting  the  banking-house  only  against 
loss  arising  from  embezzlement  or  other  species  of  criminal 
conversion  and  misappropriation,  but  also  against  the  equally 
probable  and  equally  mischievous  danger  of  carelessness, 
thoughtlessness,  and  ignorance.^  The  security  for  the  "  faith- 
ful discharge  "  of  duties  would  be  rendered  "  utterly  illusory," 
if  its  import  were  to  be  narrowed  to  a  guaranty  against  perso- 
nal frauds  only.  Duties  performed  negligently  and  unskilfully, 
or  violated  from  want  of  capacity  or  want  of  care,  can  never  be 
said  to  be  "  well  and  truly "  executed.'    In  Massachusetts  a 

1  Rogers  v.  Kelly,  2  Camp.  128. 

3  Minor  v.  Mechanics'  Bank,  1  Pet.  46. 
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bond  calling  only  for  ^^  faithful "  performance  was  declared  to 
bind  the  obligors  not  only  for  the  honesty  of  the  officer  but 
also  for  his  '^  faithful  execution  of  the  duties  of  his  office, 
which  embraces  competent  skill  and  due  diligence."  ^  It  must 
be  considered  certainly  that  these  two  cases,  one  of  which  was 
decided  in  the  highest  tribunal  in  the  land,  establish  the  cor- 
rect rule  of  law.  Yet  in  New  York  there  is  a  well-known 
cause  in  which  precisely  the  opposite  doctrine  was  laid  down. 
The  bond  of  a  teller  was  conditioned  that  he  should  ^'  well  and 
faithfully  perform  the  duties,"  &c.  The  court  declared  that 
this  was  security  solely  for  his  honesty  in  his  trust  and  not  for 
his  competency.*  Yet  it  is  very  curious  to  note  that  though 
the  conflict  between  the  abstract  statement  of  law  in  New  York 
and  in  Massachusetts  could  not  well  be  more  direct  and  appar- 
ently irreconcilable,  nevertheless  both  courts,  having  substan- 
tially like  facts  to  deal  with,  might  not  improbably  come  to 
very  nearly  the  same  practical  results.  In  New  York  it  was 
said  that  an  over-payment  by  mistake,  honestly  made,  was  a 
matter  of  incompetency,  and  was  not  insured  against  in  the 
bond.  In  Massachusetts  it  was  an  obvious  inference  from  the 
language  of  the  court  that  if  the  fact  was  that  the  deficiency  was 
caused  by  an  over-payment  made  honestly  and  through  a  sim- 
ple mistake,  then  evidence  that  experienced  and  able  tellers 
were  liable  occasionally  to  make  such  mistakes,  would  have 
been  admitted  for  the  purpose  of  showing  that  at  least  this  fact 
did  not  of  itself  suffice  to  prove  incompetence.  It  is  not  to  be 
supposed  that  ample  evidence  of  this  description  could  ever  be 
foimd  inaccessible.  Whence  it  might  not  improbably  occur 
that  upon  diametrically  opposite  doctrinal  bases,  the  same  con- 
clusion of  acquitting  the  sureties  might  be  arrived  at. 

If  the  two  above-cited  decisions  are  the  only  ones  which 
directly  and  in  terms  nin  counter  to  the  New  York  decision, 
there  is  yet  a  decision  in  the  Peunsylvanian  Reports  which  fails 

1  American  Bank  v.  Adams,  12  Pick.  808. 

>  Union  Bank  v.  aossej,  10  Johns.  271 ;  11  id.  182. 
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to  do  SO  only  because  it  goes  much  farther,  though  in  the  same 
direction,  than  either  the  Supreme  Court  of  the  United  States 
or  the  bench  of  Massachusetts.  In  this  case  the  bond  was  con- 
ditioned that  ^'  J.  B.,  the  cashier,  shall  well  and  truly  perform 
the  duties  of  cashier  of  the  bank  aforesaid,  to  the  best  of  his 
abilities."  The  italicized  words  certainly  ought  to  have  suf- 
ficed to  exclude  from  the  operation  of  the  guaranty  acts  of 
simple  incompetency  or  ignorance,  if  any  language  short  of  an 
exclusion  in  terms  could  do  so.  The  defendant's  counsel 
argued  thus,  and  urged  that  the  insurance  of  the  bond  was  re- 
stricted to  the  cashier's  fidelity  and  honesty  ;  the  degree  of  his 
ability  might  be  considered  as  expressly  exempted,  provided 
his  best  ability,  such  as  it  might  prove  to  be,  was  uniformly 
used.  Certainly  these  arguments  were  not  devoid  of  force. 
The  court  complimented  them  as  ingenious,  but  declared 
them  unsound.  The  opinion  held,  substantially,  that  the  cove- 
nant was,  that  the  cashier  should  discharge  the  duties  of  his 
appointment :  —  that  is  to  say,  that  he  should  do  so  with  com- 
petent skUl  and  ability.  One  who  accepts  an  office  or  trust  of 
any  kind  contracts  to  execute  it  with  competent  skill  and  abil- 
ity ;  his  sureties,  who. are  bound  that  he  shall  execute  it  ac- 
cording to  his  skill  and  ability,  warrant  for  the  performance  of 
this  contract  of  the  pfficer.  His  undertaking  is  to  act  accord- 
ing to  the  duties  of  his  station.  So  if  by  his  act,  of  honest 
intention  but  in  excess  of  iiis  authority,  the  bank  suffers  a  loss 
it  must  be  reimbursed  by  the  obligors  in  the  above  bond.^ 
This  is  subtle,  and  we  confess  that  it  seems  to  us  hardly  logi- 
cal, reasoning.  It  proceeds  on  the  basis  of  what  it  is  supposed 
that  such  a  bond  would  naturally  be  designed  to  contain,  rath- 
er than  upon  the  basis  of  what  it  really  does  contain.  There 
is  a  little  confusion,  moreover,  between  the  undertaking  of  the 
cashier  implied  by  his  entry  into  office,  and  that  of  the  sure- 
ties actually  expressed  in  the  instrument ;  between  the  liability 
of  the  cashier  at  common  law,  and  that  which  exists  under  and 

1  Barrington  v.  Bank  of  Washington,  14  Serg.  &  B.  406. 
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by  Tirtue  of  the  stipulations  of  the  bond.  It  is  true  that  the 
cashier  by  the  acceptance  of  the  trust  impliedly  contracts  to 
exercise  it  with  due  skill  and  ability ;  but  it  is  by  the  acceptance 
of  the  iruit^  strictly  and  literally,  and  not  at  all  by  the  execu- 
tion of  the  bond,  that  he  thus  contracts.  It  is  possible  that 
his  acceptance  of  office  may  place  him  under  obligations  great- 
er than  those  named  in  his  bond,  and  so  apparently  it  does  in 
this  case.  But  to  say  that  the  sureties  in  the  bond,  who  have 
defined  in  perfectly  intelligible  language  the  extent  to  which 
they  consent  to  become  guarantors,  can  have  the  same  extend- 
ed until  it  becomes  conmiensurate  with  a  liability  of  anothev 
person,  their  principal,  rising  from  an  entirely  alien  origin, 
seems  to  us  hardly  a  tenable  position.  It  is  not  a  logical  se- 
quence but  a  verbal  illusion  to  say  that  because  the  cashier,  by 
accepting  office,  binds  himself  to  use  due  skill  in  its  functions, 
therefore  his  bondsmen,  expressly  guarantying  only  that  he 
shall  use  skill  ^^  to  the  best  of  his  abilities,"  impliedly  assume 
and  guaranty  that  the  skill  thus  described  is  due  skill.  This 
is  to  read  their  contract  by  the  light  of  his ;  to  embody  his  in- 
dividual and  implied  undertaking  arising  from  his  individual 
act  into  their  specifically-worded  and  independent  undertaking ; 
to  substitute  the  measure  which  a  legal  implication  applies  to  his 
contract  for  skill  in  place  of  the  measure  which  they  in  their  con- 
tract have  taken  pains  to  provide  in  exact  phraseology.  But 
though  the  original  soundness  of  this  opinion  may  be  thus  criti- 
cised, yet  it  must  be  acknowledged  to  be  the  law.  It  has  stood 
for  long  years  unchallenged,  and  perhaps  it  would  now  be  fool- 
ish to  change  it.  It  teaches  one  practical  precaution :  that  no 
general  form  of  words  in  a  bank-officer's  bond  can  be  relied 
upon  as  sufficient  to  restrict  the  guaranty  of  the  bondsmen 
to  the  mere  personal  honesty  and  integrity  of  the  officer  unless 
these  words,  or  their  plain  equivalents,  are  distinctly  used 
and  are  stated  to  constitute  the  limits  of  the  intended  in- 
surance. 

But  though  an  over-payment  by  mistake  may  be  set  up,  and 
often  successfully,  in  defence  to  a  suit  upon  a  bond,  it  is  neces- 
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sary  that  the  officer  should  have  acted  honestly  not  only  in  the 
transaction  of  over-payment,  but  equally  in  reference  to  all 
matters  which,  however  remotely,  concern  it,  or  are  connected 
with  it.  If  he  subsequently  commits  any  deceit  or  fraud,  or 
makes  false  entries  in  the  books,  for  the  purpose  of  concealing 
the  deficiency,  his  dishonest  dealing  in  this  particular  will  suf- 
fice in  the  eye  of  the  law  to  give  the  coloring  of  guilt  to  the 
entire  afiair  from  the  very  outset.  It  may  still  remain  true 
that  the  actual  loss  of  the  money  was  caused  wholly  and  solely 
by  the  innocent  over-payment ;  and  that  the  subsequent  mis- 
conduct could  not  aggravate  the  injury,  as  subsequent  good 
conduct  could  not  have  remedied  it.  Still  the  acts  resorted  to 
for  securing  concealment  are  a  9ugge%tio  falsi  ;  the  concealment 
itself  is  a  mppressio  veri.  Each  is  an  unfaithfulness  and  will, 
as  a  rule,  be  assumed  to  have  contributed  to  the  injury  suf- 
fered by  the  bank.^ 

If  the  bond,  instead  of  insuring  honesty  and  competency  in 
such  general  terms  as  are  displayed  in  the  foregoing  instances, 
enumerates  specific  acts  in  distinct  language,  and  guaranties 
that  the  officer  shall  perform  these  acts,  the  peril  of  possible 
mistakes  in  their  performance,  however  innocent  and  excusable 
the  error  may  be,  is  assumed  by  the  obligors.  A  deliberate  un- 
dertaking, for  example,  that  the  cashier  shall  ^'  deliver  to  his 
successor  in  office  ...  all  moneys,  securities,  stocks,"  &c., 
&c.,  is  an  absolute  and  unconditional  guaranty  for  such  delivei?, 
and  the  fact  of  an  innocent  loss  growing  out  of  an  excusable  mis- 
take cannot  be  availed  of  in  defence  to  a  suit  for  non-delivery*^ 

But  a  loss  of  moneys  or  securities  by  reason  of  a  theft  or 
robbery,  accomplished  without  the  collusion  of  the  officer,  and 
not  furthered  or  rendered  possible  by  his  negligence  or  incom- 
petence, would  be  a  good  defence  to  a  suit  upon  a  bond  written 
in  any  of  the  forms  heretofore  described.*    The  bondsmen  are 

1  Union  Bank  v,  Clossey,  11  Johns.  182;  Rochester  City  Bank  v,  Elwood,  21 
N.  Y.  88. 

2  State  Bank  v.  Chetwood,  8  Halst  1. 

*  Allison  V.  Farmers'  Bank,  6  Rand.  204 ;  American  Bank  v.  Adams,  12  Pick. 
808 ;  Planters'  &  Merchants'  Bank  v.  HiU,  1  Stew.  201. 
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certainlj  not  insurers  against  the  acts  of  any  person  save  the 
principal  in  the  bond. 

Where  the  bond  is  inartificially  and  clumsily  drawn,  so  that 
the  careless  collocation  of  inconsistent  words  would  lead  to 
absurdities  if  a  literal  construction  were  attempted,  the  court 
will  revise  and  correct  the  language  so  as  to  render  it  conform- 
able to  reason.^  The  phraseology  of  the  bond,  upon  which  the 
Utigation  in  the  cited  case  arose,  furnishes  a  fair  example  of 
the  method  of  application  of  this  rule.  The  condition  of  the 
bond  was  that  the  cashier  should  '^  with  fidelity,  punctuality, 
and  attention,  to  the  best  of  his  skill,  judgment,  and  ability, 
conduct  himself  in  said  office  well  and  truly,  discharging  all 
its  duties,  executing  the  orders  of  the  directors  of  said  bank, 
safely  and  securely  keeping  all  moneys  deposited  in  his  hands,"  « 
and  doing  a  great  multiplicity  of  other  ^^  duties,  acts,  and  things," 
^^  all  and  singularly,"  according  to  the  descriptions  contained 
in  several  more  adjectives  and  adverbs.  The  writer  of  the 
bond  was  evidently  floundering  in  a  sea  of  words,  and  the  court 
was  obliged  to  come  gallantly  to  the  rescue.  They  declared 
that  it  was  evident  from  the  very  nature  of  the  language,  that 
it  was  not  intended  to  apply  all  the  restrictions  to  each  partic- 
ular duty;  but  that  an  intelligent  apportionment  should  be 
made  of  the  various  expressions  among  the  divers  '^  duties, 
acts,  or  things"  respectively,  as  from  their  several  natures 
they  might  be  susceptible  of  the  qualiflcations  mentioned. 
Thus  "  punctuality  "  could  hardly  be  called  for  in  "  keeping  " 
but  rather  in  "  accounting  for "  or  "  paying  over "  money. 
On  the  other  hand  ^^  judgment  and  ability  "  might  be  required 
in  "  keeping  "  and  "  skill "  in  "  accounting,"  but  neither  of 
these  qualities  could  be  of  much  assistance  in  the  business  of 
"paying  over."  The  surety  will  never  be  held  to  guaranty 
the  performance  of  the  duties  of  a  public  office  in  a  manner  either 
absurd  or  impossible  simply  because  an  awkwardly  phrased 

1  Planters'  &  Merchants'  Bank  v.  Hill,  1  Stew.  201. 
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bond  would  subject  them  to  this  obligation  if  an  effort  were 
made  to  construe  it  strictly  according  to  its  wording. 

JSvidence. 

In  a  suit  to  recover  a  deficiency  in  money,  or  the  value  of 
securities  which  ought  to  be  but  are  not  forthcoming,  it  is 
sufficient  for  the  bank  in  the  first  instance  to  allege  and  prove 
that  they  came  into  the  hands  and  possession  of  the  officer,  and 
have  not  since  been  returned  or  accounted  for  by  him.    These 
facts,  laid  in  the  declaration  and  satisfactorily  established  on 
the  trial,  suffice  to  create  a  presumption  that  the  missing  prop- 
erty has  been  wasted  or  misappropriated  by  the  officer.    If  the 
deficiency  is  in  the  money,  or  uninvested  funds  of  the  bank,  it 
*is  not  necessary  for  the  bank  to  declare  or  to  prove  the  receipt, 
at  certain  times,  of  specific  sums  by  the  cashier,  from  indi- 
viduals named,  and  to  allege  these  particular  sums  to  have 
been  since  lost  or  converted-.     Obviously  this  would  be  at  once 
a  useless  and  an  impossible  requirement.    All  the  sums  paid 
into  the  bank  are  usually  blended  into  one  aggregate  mass,  and 
the  waste,  loss,  or  embezzlement  in  the  great  majority  of  cases 
takes  place  from  this.    If  at  any  time  an  officer  should  lose  or 
embezzle  the  whole  of  any  especial  sum  taken  by  him  at  one 
time  from  an  individual,  it  would  yet  be  totally  impossible  for 
the  bank  to  assure  itself  of  the  fact.    Consequently  it  is  incum- 
bent upon  the  bank  to  allege  and  prove  simply  that  the  officer 
has  received  a  certain  amount  as  a  sum  total,  and  that  he  has  re- 
turned or  accounted  for  a  less  amount,  likewise  as  a  sum  total. 
If  then  the  defendants  seek  to  rebut  the  presumption  of  his 
liability  for  the  difference  which,  unless  they  do  so,  becomes 
conclusive  and  supports  a  judgment  against  them,  the  burden 
is  shifted  upon  them  to  allege  and  show  that  the  deficiency 
occurred  in  some  manner  such  as  to  relieve  them  from  a  lia- 
bility, under  the  bond,  to  make  it  good.    If  to  this  end  they 
intend  to  rely  upon  the  innocent  mistake  of  the  officer,  or  upon 
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a  robbery  from  him,  either  of  which  is  a  sufficient  defence,^ 
they  must  set  forth  the  time,  place,  and  other  circumstances 
attendant  upon  the  mistake  or  theft  with  such  certainty,  if 
possible,  as  to  show  that  it  befell  while  the  officer  was  acting 
duly  and  properly  in  the  discharge  of  his  functions  according 
to  the  ordinary  rules  and  customs  of  the  business.  It  is  not 
sufficient  for  them  to  show  simply  that  the  explanation  is  a 
reasonable  or  a  probable  one ;  they  must  maintain  it  as  a  fact.^ 
But  the  pEOof  which  will  be  required  must  be  in  accordance 
with  the  intrinsic  nature  of  the  fact  itself.  It  would  be  sel- 
dom, for  example,  that  a  paying  teller  could  show,  with  the 
certainty  of  demonstration,  especially  after  the  lapse  of  much 
time,  that  he  had  overpaid  certain  amounts  on  certain  checks. 
The  question  would  seem  to  be  eminently  fit  for  the  decision 
of  a  jury.  It  should  be  left  to  them  to  say  whether  they  are 
satisfied  that  there  has  been  over-payment  by  innocent  mistake, 
or  a  robbery  without  the  collusion  and  unaided  by  the  culpable 
negligence  of  the  officer.  This  is  precisely  the  species  of  con- 
troversy which  is  most  satisfactorily  and  correctly  settled  by 
a  jury's  verdict.  It  is  true,  however,  that  in  the  case  of  the 
American  Bank  v.  Adams,  the  court  declared,  as  if  it  were  a 
matter  of  law,  that  the  evidence  adduced  was  insufficient  to 
sustain  the  defence  of  an  innocent  over-payment.  The  evi- 
dence was  that  the  teller  was  considered  to  be  honest,  careful, 
and  vigilant ;  that  the  directors  had  stated  their  belief  that  the 
loss  occurred  through  over-payments ;  that  they  had  since  con- 
tinned  to  employ  the  teller  in  duties  of  trust  and  confidence ; 
and  that  similar  innocent  losses  befell  tellers  so  frequently  that 
they  might  be  regarded  as  inhering  in  the  nature  of  the  duties 
of  the  office.  The  court  said  that  all  this  doubtless  went 
strongly  to  repel  the  notion  of  want  of  integrity,  but  never- 

1  Walker  v.  British  Gnarantj  Association,  18  Q.  B.  277.  Also  the  cases  cited 
below  in  the  discussion  of  this  topic. 

3  Allison  V,  Farmers'  Bank,  6  Rand.  204 ;  Minor  v.  Mechanics'  Bank,  1  Pet. 
46 ;  American  Bank  v.  Adams,  12  Pick.  808 ;  Morris  Canal  &  Banking  Co.  v.  Van 
Vont,  8  Zabr.  9S. 
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theless  was  not  8ui6cient  to  ^^  prove  the  specific  mode  of  the 
loss;"  the  defendant  must  maintain  his  justification  affirm- 
atively. It  is  not  to  be  supposed,  however,  that  the  intention 
of  the  court  in  delivering  this  opinion  was  to  signify  that  the  * 
question  of  fact,  to  wit :  what  was  the  real  cause  of  the  loss  ? 
was  to  be  taken  from  the  forum  of  the  jury.  Their  language 
should  be  rather  construed  as  a  criticism  made  upon  the  evi- 
dence ofiered  in  a  certain  cause,  and  serviceable  in  suggesting 
the  instructions  which  may  in  an  appropriate  case  be  given  to 
a  jury  to  guide  them  in  weighing  the  testimony  which  is  before 
them.  It  is  clear  that  though  the  court  may  declare  as  matter 
of  law  that  the  jury  shall  not  regard  proof  of  a  probability, 
established  by  testimony  of  a  purely  general  character,  as 
equivalent  to  definite  proof  of  a  specific  fact,  yet  still  it  must 
remain  for  the  jury,  in  subjection  of  course  to  this  rule  of  law, 
to  determine  whether  or  not  that  specific  fact  is  proved  to  their 
reasonable  satisfaction.  So  if  the  defendants  allege  innocent 
error  or  robbery,  they  must  be  allowed  the  ordinary  right  of 
all  litigants  to  have  what  is  obviously  a  question  of  fact  deter- 
mined by  the  verdict  of  a  jury. 

If  the  plaiutifis  assert  that  the  officer  has  received  a  certain 
amount  which  he  has  never  accounted  for,  it  will  be  proper  for 
the  defendants  to  deny  that  he  has  ever  received  the  amount. 
This  leaves  the  burden  of  proving  the  receipt  upon  the  bank. 
But  if  the  defendants  only  answer  that  t)ie  officer  has  accounted 
for  all  that  ho  has  ever  received,  they  have  the  onerous  task  of 
proving  the  correctness  of  both  sides  of  the  account,  and  of 
making  them  balance.  They  in  fact  relieve  their  adversaries 
of  nearly  all  that  work  which  would  otherwise  have  to  be  done 
in  establishing  di  prima  facie  case.  Furthermore,  if  they  deny 
the  receipt  they  may  still  plead  excuses,  if  the  receipt  should 
be  proved,  which  they  could  not  do  if  they  had  adopted  the 
other  form  of  answer.^ 

1  Exeter  Bank  v.  Bogen,  6  N.  H.  142. 
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Dengnation  in  the  Bond  of  the  Department  in  which  the  Officer 

is  to  serve. 

It  is  commonly  the  case  that  the  bond  of  the  officer  designates 
in  some  manner  the  department  in  which  he  is  to  senre.  It 
maj  either  state  that  he  has  been  ^'  elected  the  cashier,"  or 
maj  simplj  describe  him  as  ^^  teller,"  or  maj  contract  that  he 
shall  perform  "the  duties  of  the  office  of  book-keeper;" 
or  bj  some  other  similar  form  of  words  may  recognize  the 
general  nature  of  the  functions  which  he  is  intended  to  fulfil. 
It  is  obvious  that  these  functions  may  be  subsequently  altered 
and  enlarged  by  the  directors,  or  that  they  may  be  in  a  measure 
curtailed  and  others  substituted  for  them,  or  that  the  officer 
himself  may  without  authority  transcend  them,  and  that  having 
so  transcended  them  he  may,  in  a  province  not  his  own,  unin- 
tentionally commit  some  blunder  and  thereby  cause  a  loss  to 
the  bank,  or  may  designedly  commit  a  fraud  or  a  theft.  In  all 
these  cases  nice  questions  arise  as  to  whether  the  act  is  covered 
by  the  undertaking  of  the  bond. 

It  is  clear  that  the  directors  cannot  materially  increase  the 
risks  against  which  the  bondsmen  have  consented  to  give  their 
guaranty,  without  the  assent,  express  or  implied,  of  the  bonds- 
men themselves.  It  has  been  frequently  declared,  however, 
that  assent  to  moderate  and  reasonable  alterations  or  exten- 
sions, made  in  the  duties  of  officers,  will  be  assumed  by  the 
law.  The  bondsmen  are  supposed  to  know  that  the  powers  of 
the  board  extend  to  making  such  changes  as  it  may  see  fit  in 
the  regulations  and  conduct  of  the  routine  of  corporate  busi- 
ness. They  are  supposed  to  contemplate  the  probability,  or  at 
least  the  possibility,  of  such  action  intervening  during  the 
period  of  their  liability,  to  afiect  it  in  some  small  degree,  it 
may  be  slightly  favorably  or  it  may  be  slightly  unfavorably. 
Within  a  reasonable  scope  they  must  anticipate  and  submit  to 
variations  thus  caused.  But  manifestly  this  rule  must  be  re- 
strained within  the  limits  of  the  practical  necessities  and  com- 
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mon-sense  rules  of  the  bosiness.  Assent  to  any  considerable 
increase  of  risk  can  never  be  implied.  The  character  of  the 
risk  can  never  be  materially  altered.    A  book-keeper  may  have 

0 

many  more  books  given  him  to  keep  than  he  had  at  the  time 
of  the  execution  of  the  bond ;  a  cashier  may  be  deputed  to  act 
as  teller ;  ^^  for  the  office  of  teller  is  not  higher  than  that  of 
cashier."  Such  changes  do  not  work  substantial  increase  in 
the  bondsmen's  risk,  or  an  increase  which  it  can  be  supposed 
that  they  would  have  repudiated,  or  would  have  considered 
unlikely  to  occur,  when  they  entered  into  the  contract  of  in- 
surance. The  book-keeper  is  a  book-keeper  still ;  though  he 
has  more  labor  it  is  of  the  same  nature ;  the  cashier  only  fulfils 
in  person  the  functions  of  a  subordinate,  which  are  strictly 
consistent  with  his  own  office.  But  to  raise  an  assistant  book- 
keeper to  the  office  of  teller,  or  to  the  still  higher  office  of 
cashier,  would  be  assuredly  to  vitiate  his  bond  as  a  security  for 
his  good  conduct  and  sufficient  skill  in  his  new  position.^  It 
would  be  absurd  to  take  for  granted  that  persons  willing  to 
guaranty  that  a  man  has  skill  and  ability  enough  to  assist  in 
keeping  books,  are  therefore  willing  to  guaranty  that  he  has 
skill  and  ability  enough  to  be  the  teller  or  cashier  of  a  banking 
corporation ;  equally  absurd  to  declare  it  to  be  an  implication 
of  law  that,  because  the  same  persons  will  guaranty  his  honesty 
in  the  circumstances  of  such  moderate  opportunity  and  tempta- 
tion to  fraud  as  he  must  encounter  in  the  book-keeping,  there- 
fore they  will,  and  in  fact  do,  guaranty  the  same  honesty  in  the 


1  Anderson  v.  Thornton,  8  Q.  B.  271.  See  also  Grant  on  Bankers  and  Bank- 
ing, p.  260,  and  cases  cited.  He  there  lays  tlie  principle  down,  very  soundly,  that 
a  yariation,  without  assent  of  surety,  which  may  amount  to  substituting  a  new  for 
the  old  agreement,  is  an  absolute  discharge  of  the  surety.  This  is  sound  and 
accords  with  the  text,  though  Grant's  farther  designation  of  any  yariation 
"  which  may  prejudice  "  the  surety  ought  in  our  yiew  to  haye  been  rather  more 
narrowly  restricted,  as  by  limiting  it  to  cases  of  substantial  prejudice,  or  to  preju- 
dice of  that  kind  or  degree  that  the  surety  could  not  haye  been  reasonably  ex- 
pected to  contemplate  as  a  possibility  when  he  entered  into  the  undertaking. 
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face  of  the  vastly  increased  opportunity  and  temptation  held 
out  by  the  duties  of  teller  or  cashier;^ 

Words  are  sometimes  added  to  the  effect  that  the  officer 
shall  perform  all  the  ^^  duties  of  the  said  office  which  may  be 
prescribed  by  the  directors."  These  words  clearly  enlarge 
rather  than  restrict  the  responsibility  of  the  sureties,  and  dis- 
tinctly anticipate  that  additional  duties  may  be  imposed  during 
the  term  of  the  suretyship  and  will  be  included  within  its  pro- 
tection. But  evidently  these  additional  duties  must  be  consist- 
ent with  the  functions  of  the  office  named ;  or  if  not  consistent, 
they  must  at  least  be  of  a  lower  grade  and  a  lesser  risk.  A 
teller  could  not  be  made  a  director,  nor  could  a  book-keeper  be 
made  a  president,  and  still  remain  guarantied  by  this  bond,  by 
virtue  of  the  enlarging  power  of  this  phrase.^  Still  more  in- 
definite language  is  sometimes  used,  as  where  a  bond  insured 
the  "  faithful  discharge  of  the  duties  of  the  office  [of  book- 
keeper] and  all  other  duties  required  of  him  in  said  bank."  It 
is  probable  that  substantially  the  same  rules  of  construction 
would  be  held  to  govern  in  this  as  in  the  preceding  case ;  but 
no  authorities  render  this  certain.^ 

Next  is  the  case  where  the  officer  deliberately  transcends  the 
allotted  duties  of  the  office  named  in  his  bond  for  the  purpose 
of  committing  a  fraud ;  as,  for  example,  where  a  book-keeper, 
having  given  bond  specifically  to  perform  the  duties  of  book- 
keeper, and  having,  as  book-keeper,  no  occasion  and  no  right 
to  handle  the  money  of  the  bank,  nevertheless  overstepping 
the  ordinary  routine  of  his  functions  does  touch  and  abstract 
money.  Though  there  is  a  conflict  of  judicial  authority  con- 
cerning the  law  in  such  a  conjuncture,  yet  we  think  that  little 
hesitation  wUl  be  felt  by  any  professional  man  (and  certainly  none 
whatsoever  by  any  unprofessional  man)  in  selecting  the  better 
principle.     In  Allison  v.  Farmers'  Bank  (cited  antey  p.. 202) 

^  Minor  v.  Mechanics'  Bank,  1  Pet.  46;  Rochester  Bank  r.  Elwood,  21 
N.  T.  88. 

*  Burkin  v.  Exchange  Bank,  2  Patt.  &  H.  277. 
'  Planters'  Bank  r.  Lamkin,  B.  M.  Charlt.  29. 
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a  Yirginian  bench  held  that  the  sureties  on  an  accountant's 
bond  were  not  liable  for  bis  theft  of  money  from  the  teller's 
drawer,  since  his  bond  secured  only  his  fidelity  in  the  "  office 
of  accountant,"  and  as  accountant  he  was  not  put  in  possession 
of  any  money  of  the  bank.  This  ruling  seems  thoroughly 
narrow  and  unsatisfactory,  it  was  rendered  only  by  a  divided 
court,  and  has  been  deliberately  overruled  in  New  York  in  the 
case  above  cited,  of  Rochester  Bank  v.  Elwood,  with  the  true 
criticism  that  its  principle,  if  followed,  would  substantially 
cancel  all  official  bonds.  In  this  latter  case  also  the  bond  spe- 
cifically secured  the  faithful  discharge  ^^  of  the  trust  reposed  in 
[the  officer]  as  assistant  book-keeper."  In  this  case  also  he 
embezzled  funds  which,  in  the  strict  performance  .of  his  duties, 
he  had  no  occasion  to  touch,  and  then  he  made  false  entries  in 
his  books  to  conceal  the  fact.  This  last  feature  in  the  case 
gives  rise  to  some  remarks  in  the  opinion  not  perhaps  strictly 
bearing  upon  the  precise  point  in  discussion  ;  but  rather  than 
mutilate,  or  give  in  an  imperfect  shape,  the  reasoning  of  the 
court,  we  shall  condense  the  whole.  The  judge  said  that  con- 
struing the  instrument  by  the  light  of  attendant  circumstances 
he  did  not  think  that  the  bond  was  limited  to  insuring  mere 
fidelity  in  the  actual  book-keeping.  The  book-keeper  was  in 
such  close  contact  that  he  could  easily  abstract  money,  and 
more  easily  than  any  one  else  could  conceal  the  abstraction  by 
falsifying  his  books.  These  facts  must  be  presumed  to  have 
been  known  to  the  sureties,  when  they  guarantied  his  faithful 
performance  of  a  trust  as  an  employee  in  the  bank.  It  cannot 
be  fairly  supposed  that  they  intended  to  guaranty  only  that  he 
should  keep  the  books  correctly,  but  rather  that  he  should  be 
honest  and  faithful  in  his  trust  as  an  employee  of  the  bank. 
They  engaged  absolutely  for  his  integrity  and  fidelity  in  the 
discharge  of  the  trust  of  assistant  book-keeper.  The  bond 
indicated  the  department  to  which  he  was  to  be  assigned  and 
guarantied  that  he  was  a  trustworthy  person  to  discharge  its 
duties.    His  ^^  faithful  discharge  "  of  the  trust  implies  an  en- 
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gagement  that  he  shall  not  transcend  it  to  embezzle.  If  he 
does  transcend  it,  and  uses  the  opportunities  it  affords  him,  for 
the  purpose  of  stealing,  it  is  not  a  ^^  faithful  discharge." 
Therefore  he  is  liable  for  the  abstraction,  jp^r  se.  But  especially 
would  he  be  liable  if  the  false  entries  were  concurrent  and 
simultaneous  with,  and  a  part  of,  the  guilty  res  gestcB.  A  lia- 
bility which  would  clearly  have  accrued  had  these  entries  been 
made  to  enable  a  confederate  to  take  the  money  cannot  be 
evaded  by  the  book-keeper's  taking  it  himself.  It  is  no  defence 
that  the  false  entries  were  made  solely  to  enable  him  to  escape 
detection.  He  used  a  means  furnished  by  his  agency  to  success- 
fully consummate  a  fraud.  The  taking  and  the  entries  were 
one  transaction,  and  it  can  hardly  be  contended  that  the  ulti- 
mate loss  of  the  bank  was  in  no  degree  attributable  to  the 
false  book-keeping  and  the  abuse  of  trust  as  book-keeper. 
The  falsification  was  parcel  of  the  wrongful  act,  and  this,  is 
deemed  sufficient. 

Indeed  it  seems  a  reasonable  general  rule  to  assert  that  if 
the  officer  has,  in  any  part  of  the  transaction,  acted  otherwise  than 
in  perfect  honesty  and  good  faith,  excuses  cannot  be  heard  to 
absolve  the  defendants.  It  is  impossible  to  split  up  the  trans- 
action into  parts,  and  to  say  this  part  was  the  only  part  which 
actually  caused  the  injury,  and  this  part  was  honest.  Such  a 
system  of  legal  anatomy  is  simply  absurd.  Originally  it  was 
open  to  the  courts  to  declare  the  undertaking  absolute,  and  to 
refuse  to  admit  any  explanatory  matter  by  way  of  exculpation. 
If  practical  justice  effected  a  relaxation  of  this  possible  strin- 
gency, yet  it  was  only  for  the  sake  of  protecting  substantial, 
bona  fide  innocence,  not  to  aid  in  introducitig  a  practice  of  the 
artful  secation  of  a  complete  whole  into  guilty  and  innocent 
components,  and  the  referring  the  injury  to  the  one  or  the 
other  of  these.  K  in  any  portion  of  the  entire  business  there 
has  been  dishonesty  this  must  be  regarded  as  tainting  the 
whole. 

So  it  is  no  defence  that  a  cashier  has  done  a  dishonest,  irregu- 
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lar,  or  improper  act,  under  the  express  directions  of  the  board 
of  directors,  if  he  knew  that  their  purpose  in  procuring  the 
act  to  be  done  was  wrongful.^  He  is  bound  to  obey  them, 
doubtless,  and  it  may  be  that  he  himself  would  have  indig- 
nantly rejected  any  participation  in  the  nefarious  profits  of 
their  scheme.  But  neither  his  duty  of  obedience,  nor  his 
private  intention  to  keep  his  own  hands  clear  from  their  illicit 
gains,  are  a  justification  or  excuse  for  his  connivance.  The 
guilt  that  is  in  the  act  leavens  its  entirety.  It  seems  not  im- 
probable that  even  if  the  act  of  the  cashier  were  in  itself 
strictly  within  the  scope  of  his  duties,  the  same  rigid  rule  would 
apply,  and  his  knowledge  of  the  object  with  which  it  was  or- 
dered would  make  his  doing  it  a  piece  of  misconduct,  within 
the  protection  of  the  bond. 

BavK%  Power  to  Ratify  the  Illegal  Act. 

In  discussing  the  subject  of  the  powers  and  duties  of  cash- 
iers, it  has  been  seen  that  dealings  may  be  had  with  tliese 
officers  under  such  circumstances  of  time  and  place  that  the 
bank  may  not  be  bound  by  them.  But  the  bank  may  at  any 
time  waive  the  irregularity,  abandon  its  defence,  and  assume 
the  liability  which  the  party  dealing  with  the  cashier  sought  to 
impose  upon  it.  It  has  an  unquestionable  right  to  do  this,  if 
it  chooses.  It  depends  upon  the  choice  which  the  bank  shall 
make  between  repudiation  or  ratification,  whether  or  not  it  can 
have  any  remedy  on  the  official  bond.  If  it  repudiates  the 
transaction  it  cannot  sue  upon  the  bond ;  for  the  reason  that  it 
has  avoided  all  sufiering.  It  would  have  no  possible  cause  of 
action.  But  if  it  ratifies  and  adopts  the  transaction,  the  right 
of  action  for  compensation  for  any  injury  consequent  upon  the 
irregularity  accrues.  Where  a  bank  has  to  consider  what  line 
of  action  it  shall  take  in  such  circumstances,  it  must  be  gov- 
erned by  its  views  of  wise  policy  in  the  premises.    If  its 

1  Minor  v.  Mechanics'  Bank,  1  Pet.  46. 
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reputation  would  suffer,  from  a  rigid  adherence  to  its  rights 
and  a  more  liberal  conduct  is  deemed  advantageous,  it  has  the 
unquestionable  right  to  act  accordingly.  It  is  under  no  obliga- 
tion to  the  sureties  in  the  bond  to  stand  upon  its  extreme  legal 
rights,  and  to  narrow  down  their  liability  and  watch  over  their 
interests  to  the  sacrifice  of  its  own.  The  possibility  of  such 
dilemmas  occurring,' and  of  the  decision  being  in  favor  of  cor- 
porate ratification,  is  an  event  which  every  bondsman  must  be 
assumed  to  contemplate  as  constituting  an  essential  part  of  his 
risk.  But  it  is  evident  that  if,  by  the  decision  of  the  bank, 
the  act  does  not  bind  it,  then  it  can  suffer  no  loss,  however 
official  the  proceedings  may  have  purported  to  be ;  and  it  is 
not  the  fact  that  the  act  purports  to  be  official,  and  thereby 
accomplishes  a  fraud  upon  others  that  gives  the  right  of  action 
to  the  bank ;  but  it  is  the  fact  that  some  substantial  loss  or 
measurable  injury  has  been  actually  inflicted  upon  the  bank 
itself,  through  the  medium  of  the  dishonesty  or  irregularity.^ 

In  England,  the  clerk  of  a  country  banking  house  was  sent 
several  miles  into  the  country,  at  the  request  of  a  customer  of 
the  house,  to  receive  some  money  from  him  which  he  wished  to 
place  on  deposit.  The  clerk,  by  accident,  lost  the  money  from 
his  pocket  on  his  way  back.  The  jury  found  that  it  was  not 
the  custom  of  bankers  in  that  neighborhood  to  send  thus  for 
their  customers'  funds  for  deposit.  But  the  court  held  that 
the  sureties  could  not  set  up  in  defence  to  a  suit  on  the  bond 
that  the  loss  did  not  occur  within  the  ordinary  scope  and  func- 
tions of  the  clerk's  official  position,  and  so  was  not  one  for 
which  they  were  responsible.^  Grant  in  his  work  asserts  that 
the  decision  would  be  the  same  in  case  of  the  payment  of  a 
check,  or  the  receipt  of  money,  after  banking  hours,  or  of 
sending  a  clerk  to  London  on  an  emergency  to  obtain  funds, 
or  the  like.^  These  views,  however,  do  not  conflict  with  the 
theory  of  the  law  which  is  laid  down  in  the  preceding  paragraph. 

1  Pendleton  ».  Bank  of  Kentucky,  1  T.  B.  Monr.  171. 

s  Melville  v.  Doidge,  6  C.  B.  450.       *  Grant  on  Bonkers  and  Banking,  p.  266. 
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The  basis  of  recovery  in  all  such  cases  must  still  be  the  actual 
loss  or  injury  accruing  to  the  bank  because  it  was  either  abso- 
lutely liable,  or  because  it  saw  fit  to  assume  the  liability,  upon 
the  acts  of  the  servant. 

The  Period  covered  by  the  Obligation  under  the  Bond. 

The  bond  of  an  officer  remains  in  force  as  a  continuing  obli- 
gation only  during  the  period  for  which  he  legally  holds  office 
under  his  election.  His  re-election  at  the  end  of  this  period 
and  his  entry  upon  a  second  term  of  office,  though  no  actual 
gap  intervenes,  does  not  operate  to  revive  or  to  keep  alive  his 
bond.  If  the  office  be  annual,  the  bond  should  be  annually 
renewed.  Though  if  the  office  be  annual  with  the  proviso  that 
the  incumbent  shall  continue  to  hold  until  a  successor  is  ap- 
pointed and  qualified,  and  the  officer  continues  to  hold  over 
after  the  expiration  of  the  year  by  virtue  of  this  clause,  his 
bond  will  likewise  continue  in  force.  It  is  essential,  however, 
that  the  office  derive  an  annual  character  by  force  of  some  law 
or  legal  resolution  or  by-law,  if  the  obligation  of  tlie  bond  is  to 
be  only  of  a  year's  duration.  If  the  office  is  declared  to  be  so 
by  the  charter,  or  in  the  organic  law,  or  in  the  corporate  by- 
laws, or  perhaps  even  by  a  vote  of  the  corporate  government, 
it  will  be  assumed  that  the  sureties  entered  into  their  under- 
taking with  a  view  to  this  established  limitation  upon  its  con- 
tinuance. But  we  have  the  authority  of  the  Massachusetts 
case,  cited  below,  for  the  doctrine  that  a  mere  habit  or  usage 
of  the  directors  to  re-elect  every  year  does  not  impart  the  legal 
character  of  annual  duration  to  the  office.  The  sureties  are 
not  supposed  to  have  regarded  a  custom  which  has  in  fact  no 
particular  necessity  or  object,  and  which  may  at  any  time  be 
broken  in  upon  or  wholly  abandoned  without  changing  the 
legal  position  of  affairs  in  any  respect.  The  naked  fact  of 
annual  re-election  therefore  is  not  sufficient  to  make  the  obli- 
gation of  the  bond  only  annual.  This  rule  applies  to  all  cases 
in  which  the  bond  names  or  refers  to  no  specific  limitation  of 
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the  liability,  and  to  all  cases  in  which  such  general  phrases  are 
used  as  ^'  during  his  continuance  in  office  "  or  '^  so  long  as  he 
shall  be  '*  cashier,  teller,  Ac.  Of  course  if  the  bond  distinctly 
declares  its  own  duration,  this  is  conclusive  upon  the  question.^ 
Where  the  charter  prescribes  an  annual  election  of  directors, 
and  that  the  ^^  directors  for  the  time  being  shall  have  power 
to  appoint  a  cashier,"  the  tenure  of  office  of  the  cashier  is  not 
thereby  rendered  annual.  But  having  been  once  duly  ap- 
pointed, by  a  vote  containing  no  express  limitation,  he  will 
continue  to  hold  office  by  virtue  of  this  original  appointment, 
either  until  the  expiration  of  the  charter,  or  until  his  removal 
before  that  time  by  the  directors.^ 

A  similar  rule  was  laid  down  in  the  case  of  the  Amherst 
Bank  v.  Boot,  to  the  very  clear  and  satisfactory  opinion  in 
which,  delivered  by  Chief  Justice  Shaw,  we  have  frequent 
occasion  to  refer  in  this  chapter.^  The  statute  provided 
that  the  cashier  should  retain  his  place  until  removed  there 
from,  or  until  another  should  be  appointed  in  his  stead.  In 
1831  a  cashier  was  appointed  and  gave  bond ;  in  1832  he  was 
re-appointed  and  gave  no  new  bond.  He  continued  in  office 
several  consecutive  years,  and  in  1836-7  was  guilty  of  defaults. 
His  two  appointments  were  each  expressed,  on  the  records,  to 
be  '^for  the  year  ensuing."  The  portion  of  the  opinion  which 
we  have  occasion  to  rely  upon  at  present  is  substantially  as 
follows :  Tliis  statutory  provision  governs  the  tenure  by  which 
the  cashier  holds  office,  which  is  ^'  until  another  is  appointed." 

If  he  is  to  hold  the  office,  he  is  also  to  perform  the  official 

• 

1  V^elch  r.  Sejmoar,  28  Conn.  887 ;  State  Treasurer  v,  Mann,  84  Vt.  871 ; 
I>edhani  Bank  v.  Chickering,  8  Pick.  885.  See  also  Boston  Hat  Manufkctory  v, 
Messinger,  2  id.  228,  and  the  authorities  therein  cited  and  discussed.  But  it 
should  be  remarked  that  Dedham  Bank  v.  Chickering,  though  not  overruled,  was 
yet  declared  to  be  of  questionable  soundness,  in  Johnson  v»  Frankfort  Bank,  28 
Me.  822. 

^  Union  Bank  v.  Ridgely,  1  Har.  &  G.  418. 

*  2  Met  622 ;  it  should  be  noted  that  Judge  Dewey  deliyered  a  dissenting 
opinion  in  this  cause ;  but  it  appears  wholly  unconvincing  when  compared  with 
tluU  of  his  distinguished  brother  justice. 
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duties,  and  a  bond  that  he  shall  faithfully  perform  the  duties, 
will  ^^  include  duties  performed  after  the  limited  time  for  which 
he  is  chosen,  and  during  the  time  that  the  office  is  continued 
by  force  and  operation  of  law."  Though  the  election  was  ex- 
pressed to  be  for  the  year  next  ensuing,  yet  the  office  not  being 
by  law  annual,  he  held  it  by  force  of  the  general  law  until 
another  should  be  appointed  in  his  stead.  That  the  directors 
hold  by  virtue  of  an  annual  election  has  no  effect  in  controlling 
the  positive  provision  of  the  law  concerning  the  cashier's  tenure 
of  office.  A  plausible  argument  is  that  the  fact  of  an  annual 
election  is  evidence  of  a  by-law  or  usage  making  the  office 
annual.  But  the  dii*ectors  are  supposed  to  know  the  general 
law,  which  declares  that  the  cashier  shall  continue  in  office  till 
they  remove  him.  Their  re-election,  therefore,  amounts  only 
to  the  fact  that  they  wish  to  give  expression  to  their  will  that 
he  should  remain.  His  election  to  an  office  which  he  already 
holds,  and  would  continue  to  hold  without  an  election,  is  only 
a  manifestation  of  their  intent  that  he  should  continue  to  hold. 
That  they  themselves  regard  it  thus,  as  a  continuance  of  an 
existing  office,  not  the  commencement  of  a  new  one,  is  obvious 
from  their  requiring  no  bonds.  ^'  The  cases  where  it  has  been 
held,  that  the  generality  of  the  words  of  an  obligation  may  be 
restrained  and  modified  are  of  two  classes.  1.  When  there 
is  a  preamble  or  recital,  stating  directly  or  by  implication  the 
intent  and  purpose  of  the  parties  to  the  bond ;  or  2,  where  it 
is  a  stipulation  for  fidelity  in  office,  and  it  appears  by  the 
nature  of  the  constitution  of  the  office  that  it  was  limited  to 
a  particular  time."  In  the  present  case  the  words  are  general ; 
there  is  no  recital ;  the  office  itself  is  not  annual.  That  the 
election  was  '^  for  the  year  ensuing "  is  answered  by  the  fact 
that  the  law  made  the  office  a  continuing  one  until  the  incum- 
bent was  removed,  and  another  chosen  in  his  place ;  which  did 
not  happen  till  after  the  occurrence  of  the  breaches  assigned. 

If  no  other  legal  limitation  can  be  annexed  to  the  term  of 
office,  it  seems  that  at  least  the  duration  of  the  charter,  or  the 


OFFICIAL  BONDS.  217 

period  for  which  the  corporation  may  exist  under  the  law  of  its 
organization,  must  be  the  utmost  time  over  which  the  bonds* 
men^s  liability  can  be  extended.  A  renewal  of  the  charter  or 
extension  of  the  period  of  existence  cannot  operate  to  carry  the 
obligation  over  to  hold  good  during  this  second  lease  of  the 
corporate  life.  The  soundness  of  this  principle  seems  so 
obvious  that  it  is  surprising  to  find  that  the  opposite  rule  has 
been  laid  down  in  a  case  decided  in  New  Hampshire.^  It  is 
impossible,  however,  to  allow  that  this  decision  throws  any 
doubt  upon  the  asserted  principle  which  must  be  regarded  as 
established  by  a  greater  weight  of  authority,  as  well  as  sup- 
ported by-a  much  more  satisfactory  chain  of  reasoning.^  In- 
deed the  case  cited  from  the  Pennsylvania  Reports  goes  much 
further,  and  declares  that  the  revival  of  the  charter  after  a  for- 
feiture had  been  legally  consummated  by  the  default  of  the 
cashier  will  not  operate  to  revive  the  obligation  of  the  sureties 
on  his  bond.  This  ruling  is  based  upon  the  principle  above  de- 
clared, which  is  mentioned  as  if  it  were  an  axiom  which  could 
never  be  doubted.  The  sureties  had  a  right  to  contemplate  and 
must  be  supposed  to  contemplate  a  possible  forfeiture  as  a  pos- 
sible limitation  of  the  liability.  That  they  regarded  this  liar 
bility  as  commensurate  only  with  the  original  charter  is  clear, 
"  for  no  one  will  contend  that  an  extension  of  charter  would 
have  operated  as  a  correspondent  extension  of  the  security. 
Such  an  extension  .  .  .  would,  in  fact  and  in  law,  be  a  new 
creation."  That  view  of  the  law  which  the  bench  of  Pennsyl- 
vania regarded  as  so  self-evident  that  they  used  i(  as  a  starting- 
point  for  an  argument  which  carried  them  much  further  in  the 
same  direction,  will  hardly  be  destroyed  by  the  very  unsatisfac- 
tory reasoning  of  the  Connecticut  opinion.  It  should  be  noted, 
however,  in  citing  and  relying  upon  this  Pennsylvania  case, 

1  Exeter  Bank  v.  Bogers,  7  N.  H.  21. 

3  Bank  of  Washington  v.  Barrington,  2  Fenn.  27 ;  Thompson  v.  Young,  2  Ham. 
8d4.  In  this  case  an  immense  array  of  authorities  was  collected  bj  the  counsel 
for  the  bondsmen,  which  was  well  pronounced  by  the  court  to  be  "  conclusiye." 
Union  Bank  v.  Bidgely,  1  Har.  &  Gil.  418. 
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that  the  forfeiture  was  already  absolute  and  complete  when  the 
legislature  came  to  the  rescue  and  declared  that  it  should  again 
come  into  existence,  ratifying  the  acts  which  had  been  done  in 
the  interval ;  and  the  court  are  careful  to  state  that  they  have 
not  to  pass  upon  a  case  where  the  legislature  had  intervened  to 
prevent  the  consummation  of  an  only  inchoate  forfeiture. 

That  both  the  officer  and  the  corporate  government  have,  in 
fact,  supposed,  or  have  conducted  themselves  so  that  it  must 
be  assumed  that  they  supposed,  that  the  bond  was  still  con- 
tinuing in  force  after  it  had,  in  fact,  been  terminated  in  any  of 
the  ways  above  described,  does  not  affect  its  validity,  or  operate 
as  a  waiver  of  its  determination.  The  misapprehension,  being 
common  to  both  parties,  does  not  prevent  either  from  standing 
upon  his  original  rights.^ 

When  an  officer  has  given  a  bond  in  which  no  express  limi- 
tation of  time  is  set  to  the  duration  of  the  obligation,  if  after- 
wards, at  the  close  of  a  year  or  other  term  of  his  incumbency, 
he  is  again  appointed,  again  qualifies  and  gives  a  new  bond,  the 
old  appointment  is  thereby  terminated, — the  obligation  of  the 
old  bond  ceases,  and  no  recovery  can  be  had  against  its  obligors 
by  reason  of  his  subsequent  default.^  But  if  there  is  a  special 
proviso  in  the  second  bond  that  it  shall  not  impair  the  obliga- 
tion of  any  previous  bond  until  the  same  shall  have  been  given 
up  and  cancelled,  all  the  bonds  will  still  be  legally  valid,  and 
will  be  equally  available  as  security  against  breaches  until 
such  cancellation  of  the  earlier  ones  actually  takes  place.^ 

It  has  sometimes  happened  that  an  officer,  being  reappointed 
for  a  second  term  of  office  and  giving  a  new  bond  for  the  new 
term,  is  at  the  very  time  of  his  appointment  a  defaulter,  though 
the  fact  is  unknown  to  all  the  parties  save  himself.  If,  then, 
after  the  reappointment  he  does  any  further  wrongful  official 
act  in  reference  to  the  existing  defalcation,  though  only  for  the 

1  Bank  of  Washing^n  r.  Barrington,  2  Fenn.  27. 

s  Johnson  v.  Frankfort  Bank,  28  Me.  822. 

s  Fendleton  v.  Bank  of  Eentuckj,  1  T.  B.  Monr.  17L 
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purpose  of  concealing  it,  and  even  though  he  may  not  in  any 
manner  increase  its  amount  or  alter  its  nature,  the  sureties 
upon  the  second  bond  will  be  liable.  Whether  or  not  the 
sureties  on  the  first  bond  could  also  be  held,  either  altogether 
instead  of  the  sureties  on  the  second  bond,  or  for  the  purpose 
of  making  up  the  full  amount  of  the  loss  if  this  could  not  be 
obtained  from  the  sureties  on  the  second  bond,  is  a  question 
upon  which  the  only  two  authorities  which  we  have  are  some- 
what at  variance.  In  the  Indiana  case,  the  officer  misappro- 
priated moneys  received  by  him  in  his  second  term  to  make  good 
his  defalcation  in  the  previous  term,  and  the  court  held  posi- 
tively that  oifdy  the  sureties  for  the  second  term  could  be  held. 
In  the  Massachusetts  case  the  cashier  had  embezzled  in  the 
first  term ;  after  his  reappointment  he  borrowed  money,  as 
cashier,  and  placed  it  in  the  bank  to  meet  an  examination,  after 
which  he  withdrew  the  amount  from  the  bank  and  returned  it 
to  the  lenders.  The  court  said,  although  a  deficit  existed  prior 
to  the  execution  of  the  second  bond,  ^^  and  which  may  have 
been  covered  by  an  antecedent  bond,"  yet  the  transaction  in 
the  second  term  was  not  distinguishable  from  an  actual  pay- 
ment from  his  own  funds  to  make  good  the  deficiency,  and  a 
removal  afterwards  of  corporate  funds  without  the  assent  of 
the  government.^  It  follows  from  these  cases  that  it  is  not 
necessary  that  the  entire  transaction,  creating  the  liability, 
should  take  place  within  the  period  covered  by  the  bond.  The 
occurrence  of  any  substantial  part  within  that  period  is  enough 
to  make  the  liability  attach.  A  fortiori^  therefore,  if  the  whole 
of  the  fraudulent  part  falls  within  the  term  of  the  obligation 
the  obligors  will  be  bound.^ 

If  misconduct  on  the  part  of  an  officer  is  discovered  his  sub- 
sequent retention  in  office  will  operate  to  discharge  the  sureties 
from  all  liability  for  any  breach  of  the  bond  committed  by  him 
subsequent  to  the  discovery,  a  reasonable  time  of  course  being 

1  Ingraham  v.  Maine  Bank,  18  Mass.  208 ;  Cook  v.  State,  18  Ind.  154. 
s  State  r.  Van  Pelt,  1  Cart  804. 
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allowed  for  the  directors  to  assemble  and  act  in  the  premises. 
But  if  misconduct  is  suspected  or  even  actually  discovered, 
and  the  directors  are  satisfied  at  first  only  to  suspend  the 
wrong-doer  temporarily  from  the  exercise  of  his  functions,  and 
pass  a  vote  to  that  effect,  the  liability  of  the  bondsmen  still 
continues  until  the  suspension  is  actually  effected.  At  least 
this  is  the  case  if  there  is  no  unnecessary  or  unreasonable  delay 
in  carrying  the  suspension  into  effect.^  For  though  the  con- 
tinuance in  ofiice  by  the  directors  of  an  official  whom  they  know 
to  be  dishonest  and  unfit  for  his  post,  may  have  the  effect  of 
vitiating  the  obligation  of  his  bond  as  a  security  for  his  de- 
faults occurring (]/if^  the  knowledge  and  continuance  in  office;' 
yet  a  suspension  is  not,  in  fact,  a  continuance  in  office.  The 
directors  have  a  right  to  take  this  step  first,  for  the  pur- 
pose of  gaining  time  for  more  elaborate  investigation  and 
deliberation.  If  they  take  it  with  due  promptitude  it  is 
enough.  For  the  guilty  party  is  as  incompetent  to  do  acts 
which  will  place  his  bondsmen  under  any  further  liability  when 
he  is  suspended  as  when  he  is  absolutely  dismissed.  But  the 
neglect  of  the  directors  either  to  suspend  or  to  remove  the 
officer  after  they  have  become  aware  of  his  dishonesty  or  incom- 
petence, will  not  relieve  the  sureties  from  the  liability  which 
had  already  accrued  for  breaches  which  had  been  consum- 
mated prior  to  the  time  when  the  directors  acquired  such 
knowledge.^    It  only  annuls  the  bond  for  the  future. 

Statutory  Bonds. 

The  National  Banking  Act,  sec.  8,  declares  that  the  associa- 
tion "  may  elect  or  appoint  directors,  and  by  its  board  of  direc- 

1  M'GiU  v.  Bank  of  the  United  States,  12  Wheat.  611. 

'  This  doctrine  is,  perhaps,  to  be  fairly  implied  from  the  language  of  the  court 
in  Taylor  v.  Bank  of  Kentucky,  2  J.  J.  Marsh.  568,  which,  however,  only  holds 
directly  that  the  retaining  an  officer  in  office  after  knowledge  of  his  default  does 
not  exempt  the  surety  from  liability  for  all  defaults  prior  to  the  knowledge  and 
retention.    Also  arguendo  in  Franklin  Bank  v.  Cooper,  86  Me.  179. 

>  State  Bank  v.  Chetwood,  8  Halst.  1. 
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tors  appoint  a  preBident^  vice-president,  cashier,  and  other 
officers,  define  their  duties,  require  bonds  of  them,  and  fix  the 
penalty  thereof,"  &c.    It  is  evident  that  this  gives  no  right  to 
the  association  to  require  bonds  of  a  director,  at  least  unless 
he  shall  also  fill  some  other  office.    But  this  does  not  render  the 
taking  of  a  bond  from  a  director  illegal ;  nor  does  it  prevent 
such  a  bond  from  being  valid  at  common  law.     It  only  deprives 
the  bond  of  a  statutory  character,  which  is  an  insignificant  loss, 
inasmuch  as  it  seems  to  be  attended  by  no  very  definite  practi- 
cal advantage.    The  power  to  take  official  bonds  is  inherent  in 
every  corporation,  independently  of  statutory  permission ;  and 
the  permission  or  the  command  to  take  them  from  any  particular 
officers  cannot  be  construed  to  preclude  the  power  of  taking 
them  from  others  also.^     Otherwise  the  statute  gives  no  de- 
scription concerning  the  terms  of  the  bond,  thereby  saving  the 
chance  of  considerable  litigation  in  cases  where  the  bond  might 
not  precisely  conform  to  the  legal  requirements.     Generally  it 
may  be  said  that  any  condition  in  the  bond,  consistent  with  its 
general  character  and  not  in  contravention  of  the  rules  of  law, 
of  good  morals,  or  of  public  policy,  will  be  sustained.    The 
obligation  may  be  in  any  sum  which  the  directors  see  fit. 
Though  it  is  not  probable  that  tliey  would  be  allowed  to  recover 
any  designated  smn  as  '^liquidated  damages"  in  all  cases, 
neither  any  money  in  the  nature  of  vindictive  or  penal  dam- 
ages, at  least  from  the  sureties*    From  them  the  recovery 
should  be  limited  to  the  actual  amount  of  the  loss.    The  bond 
is  strictly  for  reimbursement,  not  for  either  punishment  or 
profit.     This  character  imperatively  fixes  the  measure  of  dam- 
ages at  the  amount  of  actual  pecuniary  loss  or  injury  which 
the  bank  has  sustained.    The  rule  was  thus  laid  down  in  Bank 
of  Washington  v.  Barrington,^  Where  it  was  also  said  that  only 
the  injury  naturally  and  in  the  ordinary  course  of  business 
arising  from  the  misconduct  could  be  recompensed.    Eemote 

1  Bank  of  Northern  Liberties  v.  Cresson,  12  Serg.  &  B.  S06. 
a  2  Penn.  27. 


222  OFFICIAL  BONDS. 

results  cannot  be  proved  against  the  sureties ;  much  less  results 
which  are  in  a  measure  due  to  negligence  or  ignorance  of  the 
directors  in  the  events  transpiring  after  the  malfeasance. 

It  is  now  established  beyond  possible  question  that  a  bond 
may  be  void  as  a  statutory  bond  and  yet  perfectly  valid  as 
«  bond  at  common  law.^  Although  both  in  its  form  and  in  its 
execution  it  should  differ  very  materially  from  the  special  regu- 
lations prescribed  in  the  charter  or  statute  in  accordance  witih 
which  it  purports  to  be  drawn  and  executed,  nevertheless  as  a 
contract  voluntarily  entered  into,:uppn  sufficient  consideration 
and  for  a  perfectly  legal ,  purpose,  it  remains  obligatory  upon 
the  parties,  independently  of  the  statute.  Where  the  bond 
differs  from  the  statutory  form  only  in  setting  forth  a  greater 
number  of  requisitions .  to  be .  complied  with  by  the  officer,  if 
they  are  severable,  those  of.  them  which  are  not  called  for  by 
the  statute  may  be  rejected  as  surplusage.^  This  would  render 
the  bond  good  under  the  statute,  but  nothing  would  be  practi- 
cally gained  by  it.  For  without  the  severance  and  rejection 
the  bond  would  still  have  been  good  in  its  original  shape  at 
common  law.  The  operation  of  this  latter  doctrine  can  be  pre- 
vented only  by  the  express  legislative  enactment  that  a  bond 
taken  in  any  other  form  shall  be  void.  No  less  positive  lan- 
guage can  be  substituted  for  this  explicit  declaration  with  the 
like  effect.  The  words  used  may  amount  to  a  prohibition 
against  the  officer's  entering  upon  the  discharge  of  his  office 
until  he  has  given  such  a  bond.  Still  the  bond  in  the  different 
shape  will  remain  good.  It  was  urged  in  the  case  cited  from 
the  Massachusetts  Reports  that  the  bank  could  not  recover  be- 
cause they  could  not  make  out  their  case  except  by  proving  and 

1  Bank  of  Brighton  v.  Smith,  6  Allen,  413;  Bank  of  Northern  Liberties  v. 
I  Cresson,  12  Serg.  &  R.  806;  Franklin  Bank  v  Cooper,  86  Me.  179;  Gathwright 

I  V.  Callaway  County,  10  Mis.  663;  The  Governor  v,  Allen,  8  Humphr.  176  ;  State 

I  Bank  v.  Locke,  4  Dev.  629 ;  Bank  of  Carlyle  v\  Hopkins,  1  Monr.  246 ;  Morse  v, 

j  Hodsdon,  6  Mass.  814;  Burroughs  v.  Lowder,  8  id.  373;  Sweetser  v.  Hay,  2 

Gray,  49. 

«  Shunk  r.  Miller,  6  Barr,  250 ;  Walker  v.  Chapman,  22  AJa,  116 ;  Woods  v. 
State,  10  Mis.  698. 
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relying  upon  an  illegal  act.  But  the  court  very  clearly  showed 
the  fallacy  of  this  argument,  even  assuming  that  the  statute 
was  to  be  construed  as  a  prohibition  on  the  bank-directors, 
restraining  them  from  permitting  the. cashier  to  act  as  such  till 
he  had  given  the  prescribed  bond.  Still  the  bank  proved  no 
illegal  act  or  omission  to  support  their  case.  In  the  taking  of 
the  bond  in  question  there  was  no  violation  of  law.  The  only 
possible  fault  lay  in  the  omission  to  take  another  bond.  But 
the  omission  to  do  something  else  does  not  necessarily  yitiale 
that  which  was  done.  The  bond  taken  wa&  not .  prohibited  by 
statute ;  both  might  have  been  legally  taken,  and  both  or  either 
must  be  valid. 

Of  course  the  directors  may  render  themselves  liable  to  the 
bank  for  neglect  of  their  duty  in  failing  to  comply  with  the  law. 
If  any  mischief  results  to  the  corporation  by  reason  of  their 
failure  to  take  the  bond  required  by  law,,  they  may  .be  held 
responsible  for  it  as  they  may  for  the  injury  ciaiised  by.'auy 
other  misfeasance  in  office.^  But;  this  ia  a* question  lyiixg  wholly 
between  themselves  and  the  corporation.  .  It  has. nothing  what- 
soever to  do  with  the  matter  of  the.  validity. of  the. bond. : 

Frequently  the  statutes  or  charter  will  further  r.equite  the 
official  bond  to  be  "accepted"  or  ".appro.v:ed".b7  the  directors, 
or  "  by  vote  of  the  directors.''  It  is  obvious  tli.at  this!would  be 
merely  a  proper  duty  of  the  board,  even  in  the  absence  of  the 
statutory  direction.  The  form  of  the  bond  and. the  sufficiency 
of  the  sureties  offered  upon  it  ought  of  course  to  be'considered 
and  passed  upon  by  the  responsible  goveriin@ient.  Bu,t  where 
an  express  legislative  command  is  laid  upon  thejB  .to  do  so,  it 
has  occasionally  been  set  up.  in  defence,  to.  suits  upon  bonds, 
either  that  the  directors  had  not  "accepted ''  at  aU;  or  h&d  .i^ot 
accepted  "  by  vote ; "  or  that  there  is  no  prppei*  and  admissible 
evidence  of  their  having  done  so.  This  ground  was  first  taken 
in  the  case  of  the  Bank  of  the  United  States  v.  Dandridgo.^    AA 

1  Bank  of  Northern  Liberties  v.  Cress6n/12  Serg.  &  R.  806. 
a  12  Wheat  64. 
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the  trial  of  that  cause  the  plaintiffs  undertook  to  prove  that  the 
bond  on  which  they  sued  fulfilled  the  requisitions  of  the  char- 
ter, —  that  it  should  be  "  to  the  satisfaction  of  tlie  directors,"  — 
by  offering  in  evidence  the  fact  of  its  being  in  their  possession, 
and  by  other  such  presumptive  evidence  as  would  suffice  to 
raise  the  legal  presumption  if  the  bank  had  been  an  individual. 
The  defendants  objected  that  this  evidence  was  inadmissible, 
or  even  if  admissible  would  not  be  sufficient ;  that  corporate 
acts  must  be  proved  by  corporate  records  and  minutes  of  pro- 
ceedings, and  since  these  were  altogether  silent  on  the  subject 
of  the  bond,  its  acceptance  and  approval,  as  required  by  the 
law,  must  be  conclusively  assumed  never  to  have  taken  place, 
and  could  not  be  shown  by  other  and  parol  testimony.  When 
the  case  was  tried  before  Chief  Justice  Marshall  in  the  Circuit 
Court  he  adopted  the  views  of  the  defendants'  counsel ;  but 
when  it  came  before  the  full  bench,  they  reversed  his  decision. 
A  long  opinion,  intended  to  be  exhaustive,  was  delivered  by 
Judge  Story,  to  the  effect  that  the  acceptance  and  approval 
might  be  proved  by  testimony  dehors  the  corporate  records,  and 
might  be  presumed  in  favor  of  the  bank  as  matter  of  law  from 
proof  of  the  same  facts  which  would  suffice  to  raise  the  same 
legal  presumption  in  favor  of  an  individual.  Chief  Justice 
Marshall,  adhering  to  his  original  views,  delivered  a  dissenting 
opinion.  But  the  decision  of  the  associate  justices  of  course 
settled  the  law. 

While  the  case  was  pending,  after  the  ruling  in  the  Circuit 
Court  and  before  its  reversal  had  been  pronounced,  a  like  case 
came  before  the  Supreme  Court  of  Massachusetts.  The  records 
of  the  bank  however  showed  in  this  case,  that:  J.  S.  B.  and 
W.  D.  ''  be  accepted  as  sufficient  sureties  in  a  bond  to  be  given 
by  the  cashier,"  &c.  Chief  Justice  Parker  delivered  the  opinion. 
He  expressed  surprise  at  the  ruling  of  Chief  Justice  Marshall 
in  the  Circuit  Court,  above  stated ;  saying,  "  We  should  have 
supposed  that  in  the  case,  as  well  of  a  corporation  as  of  an  indi- 
vidual, a  paper  intended  for  their  benefit  and  found  on  their 
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files,  would  be  considered  as  having  been  accepted  by  diem." 
Bat  without  touching  this  principle,  in  this  cause,  "  the  vote  to 
accept  the  sureties,  and  the  bond's  being  in  the  possession  of  the 
president,  are  a  sufficient  acceptance  of  the  bond."  ^  Several 
years  afterwards  the  same  court  again  held  that  parol  evidence 
was  admissible  to  show  that  the  bond  had  been  laid  before  the 
directors  and  that  they  had  expressed  themselves  satisfied  with 
it,  and  that  this  was  in  law  equivalent  to  a  formal  acceptance.^ 
The  same  doctrine  was  maintained  to  its  full  extent  in  Mary- 
land.^ It  can  no  longer  be  considered  to  be  open  to  ques- 
tion. The  fact  of  the  possession  by  the  bank  of  a  bond  in  due 
form,  legally  executed,  and  complete  in  every  respect,  is  evi- 
dence which  will  alone  suffice  to  authorize  a  suit  upon  it  as 
having  been  delivered  and  accepted  with  all  requisite  for- 
mality. 

Alleged  Illegality  attendant  upon  the  Original  Undertaking. 

We  come  now  to  the  third  class  of  cases,  wherein  some  ille- 
gality in  the  undertaking  itself,  or  in  the  circumstances  attend- 
ant upon  its  inception,  are  relied  upon  to  invalidate  it.  The 
first  question  which  presents  itself  is,  whether  a  director  can 
be  a  surety  upon  the  bond  of  any  officer  of  his  own  bank.  In 
some  States  this  has  been  forbidden  by  legislative  enactment. 
But  it  is  not  thus  forbidden  by  the  National  Banking  Act ;  and 
when  not  forbidden  by  statute  it  cannot  be  said  to  be  abso- 
lutely illegal.  The  law  and  the  morality  are  both  so  very 
neatly  put  by  Chief  Justice  Shaw  that  we  are  tempted  to  give 
his  own  words:  ^'The  next  exception  is,  that  the  bond  was 
void,  as  against  the  policy  of  the  law,  because  three  of  the 
directors,  whose  duty  it  was  to  examine  and  approve  the  cashier's 
bond,  were  themselves  his  sureties.  This  exception  certainly 
comes  with  a  very  bad  grace  from  those  directors  who  thus 

1  Dedbam  Baok  v.  Chickering,  8  Pick.  885. 
s  Amhent  Bank  v.  Root,  2  Met.  622. 
s  Union  Bank  v,  Ridgely,  1  Ear.  &  G.  824. 
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became  sureties.  It  sets  up  the  derelictioii  of  their  duties  as 
directors,  to  avoid  their  obligation  as  contractors.  It  may  have 
been  in  very  bad  taste,  it  may  have  been  very  indiscreet  and 
ill-judged,  to  put  themselves  in  a  situation  to  express  an  opinion 
on  their  own  sufficiency  as  such  sureties.  But  whether  right 
or  wrong,  it  is  impossible  to  perceive  how  the  obligors,  either 
such  directors  themselves,  or  their  co-obligors,  can  avail  them- 
selves of  this  circumstance  to  avoid  ilieir  obligation.  Another 
objection  .  .  .  was,  that  if  directors,  so  being  sureties  on  the 
deed,  could  approve  or  accept  the  deed,  it  was  in  effect  a  con- 
tract with  themselves,  and  of  no  binding  efiect.  .  .  .  Here  the 
corporation  is  an  artificial  person  in  law,  distinct  from  all  the 
individuals  composing  it,  capable  of  contracting  and  bringing 
suits,  and  may  contract  with  its  own  members,  or  have  suits 
against  them,  as  well  as  against  any  other  persons."  ^ 

In  Maine  the  State  banking  law  provided  that  the  bond  should 
not  be  *'  signed  "  by  a  director.  But  on  the  ground  that  the 
bond  was  not  operative  or  valid  till  it  had  been  accepted  it  was 
held  that  if  the  signer  was,  at  the  time  of  signature,  a  director, 
but  had  ceased  to  be  so  at  the  time  of  acceptance,  there  was  no 
violation  of  the  statute.^  It  was  held  in  another  case  that  the 
same  law  would  invalidate  an  obligation,  and  a  mortgage-security 
accompanying  it,  given  by  a  director  to  third  parties  to  indem- 
nify them  against  loss  as  sureties  upon  an  official  bond,  the 
object  being  to  induce  them  to  become  such  sureties.^ 

In  dealing  witli  the  parties  who  propose  to  become  sureties 
upon  an  officer's  bond,  the  directors  are  held  to  perfect  good 
faith.  The  sureties,  unless  they  are  informed  to  the  contrary, 
have  a  right  to  suppose  that  their  undertaking  is  in  the  ordi- 
nary course  of  business,  similar  in  all  material  respects  to 
other  like  undertakings,  and  exposing  them  to  no  peculiar 
and  hidden  risks.  If  the  directors  are  aware  of  secret  facts 
which  do  in  truth  materially  affect  and  enhance  the  danger  of 

1  Ambent  Bank  v.  Root,  2  Met  622. 

s  Franklin  Bank  v.  Cooper,  86  Aie.  179.       <  Joee  v,  Hewett,  60  Bfe.  248. 


OFFICIAL  BONDS.  227 

the  obligation,  it  is  their  duty,  if  they  have  an  opportunity,  to 
state  the  fact  to  the  bondsmen  before  the  delivery  of  the  instru- 
ment. It  is  not  enough  that  they  take  no  positive  pains  to 
conceal  the  truth,  and  that  they  answer  honestly  such  questions 
as  tlie  bondsmen  put  to  them.  They  are  bound  to  give  the 
information,  if  they  have  a  natural  and  proper  opportunity  for 
doing  so.  But  they  are  not  bound  to  state  facts  which  only 
may  make  the  risk  somewhat  greater  in  the  particular  case  than 
in  some  other  cases.  It  is  facts  which  they  know  actually  have 
made  it  greater.  To  illustrate  the  distinction:  If  an  officer 
already  in  their  service  is  re-elected,  they  are  not  bound  to  state 
to  his  sureties,  offered  upon  his  new  bond,  that  he  is  careless, 
negligent,  stupid,  or  a  poor  and  inaccurate  accountant.  They 
are  not  obliged  to  state  that  they  themselves  have  been  remiss 
in  examining  into  the  condition  of  the  bank,  the  amount  of  its 
funds  on  hand,  and  the  correctness  of  its  accounts.  Neither 
need  they  state  the  existence  of  other  and  prior  bonds,  even 
though  they  may  be  still  in  force.  But  if  they  know  that  there 
is  in  fact  a  defalcation  existing  which  will  be  covered  by  the 
terms  of  the  proposed  bond  they  are  bound  to  state  it,  and  their 
fiftilure  to  do  so  is  such  a  breach  of  good  faith  on  their  part  as 
will  invalidate  the  contract.  Even  where  a  party  offered  as 
bondsman  had  been  a  director  in  the  bank  itself  at  the  time  the 
defalcation  took  place,  and  ought  therefore  from  the  nature  of 
bis  official  duty  to  have  been  aware  of  it,  it  was  held  tliat  the 
obligation  of  his  bond  could  not  be  enforced  against  him,  if 
he  should  show  that  as  matter  of  fact  he  did  not  know  of  it ; 
that  his  co-directors  had  carefully  concealed  it  from  him  up  to 
and  after  the  time  of  his  executing  the  bond,  and  apparently 
with  the  very  object  of  leading  him  to  execute  a  bond  which 
would  by  its  terms  cover  it.  But  the  practice  of  any  such  fraud 
bj  the  directors  does  not  invalidate  the  instrument  as  a  whole ; 
it  simply  annuls  and  avoids  the  liability  of  the  individual 
surety  towards  whom  the  fraud  was  practised.    The  co-sureties. 


228  OFFICIAL  BONDS. 

with  whom  the  dealings  were  strictlj  in  good'  faith,  remain 
bound.^ 

MUeellaneaus  Poitdt. 

A  bond  running  to  the  president  and  directors  without  addi- 
tion of  the  corporate  name,  will  be  regarded  as  a  valid  bond  to 
the  corporation,  and  may  be  sued  by  the  corporation  proper.* 

If  after  an  official  bond  is  duly  signed,  executed,  and  deliv- 
ered to  the  proper  officer  by  the  principal  and  the  sureties,  it  is 
found  that  the  blanks  in  the  body  of  the  instrument,  which 
were  left  for  the  names  of  the  sureties,  have  been  accidentally 
left  unfilled,  the  bank  has  authority  to  insert  the  names.' 

The  fact  that  the  officer  did  not  take  the  oath  of  office,  which 
was  required  by  statute  prior  to  entering  upon  the  exercise  of 
his  functions,  does  not  operate  to  vitiate  his  bond.  Being  one 
of  the  duties  prescribed  for  him  to  do,  his  neglect  to  do  it  may 
be  a  breach  of  the  condition  of  the  bond.^ 

If  an  officer  converts  bills,  notes,  or  other  species  of  the 
promises  to  pay  of  the  bank,  on  which  it  legally  owes  money, 
recovery  upon  the  bond  may  be  had  for  the  full  nominal  value. 
The  defendants  cannot  avail  themselves  of  any  depreciation  in 
the  marketable  value  of  the  converted  paper  or  securities.^  This 
is  the  only  exception,  if  indeed  even  this  must  necessarily  be 
regarded  as  such,  to  the  general  rule,  that  the  bank  can  recover 
only  the  amount  of  its  real  and  actual  loss.^ 

PleadinffSj  Practice^  and  Htndence. 

The  precaution  which  should  be  observed  by  defendants  in  a 
suit  wherein  the  plaintiiSs  seek  to  recover  the  amount  of  an 

1  Franklin  Bank  v.  Cooper,  86  Me.  179 ;  39  id.  542 ;  Franklin  Bank  r.  Stereos, 
89  id.  582 ;  Smith  v.  Bank  of  Scotland,  1  Dow  Pari.  R.  294. 
s  Pendleton  v.  Bank  of  Kentucky,  1  T.  B.  Monr.  171. 
s  Hultz  V.  Ck>mmonwealth,  8  Grant,  61.  ^  State  Bank  v.  Cbetwood,  8  Halat  1. 
8  Pendleton  v.  Bank  of  Kentucky,  1  T.  B.  Monr.  171. 
*  Bank  of  Washington  v.  Barrington,  2  Penn.  27. 
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alleged  deficit  has  already  been  noticed  (p.  206).  A  few  more 
points  deserve  mention. 

In  suits  for  breach  hj  the  officer  of  the  condition  of  his  bond, 
it  is  sufficient  to  aver  non-performance  in  the  words  of  the 
bond.  The  specific  acts  relied  on  as  constituting  the  breach 
and  sustaining  the  allegation  of  it  may  be  made  when  required 
at  a  later  stage  in  the  proceedings.^ 

The  defendants  cannot  deny  the  contents  of  the  bond,  set 
out  in  or  made  a  part  of  the  plaintifi^'s  declaration,  after  they 
have  admitted  by  their  plea  its  execution,  delivery,  and  ap- 
proval. So  if  the  bond  recites  that  the  principal  is  cashier, 
&G.J  or  describes  or  designates  him  as  cashier,  &c.,  a  surety, 
who  has  recited  the  whole  bond  in  his  pleadings,  cannot  there- 
after deny  the  fact  that  the  principal  really  filled  the  office 
which  was  thus  stated  or  designated  in  it.^ 

It  has  been  declared  in  general  terms  in  California,  though 
not  in  a  banking  case,  that  official  bonds  are  joint  and  several.^ 
In  fact,  the  bond  may  be  made  either  joint  or  several  or  both, 
by  its  own  phraseology.  The  California  decision  can  only  be 
regarded  as  intimating  that  the  tendency  of  the  courts,  in  all 
cases  where  the  language  is  doubtful  or  reasonably  admits  of 
the  construction,  is  to  regard  such  undertakings  as  joint  and 
several.  Where  this  is  the  sound  construction  the  bank  may 
either  sue  any  one  of  the  parties  singly,  or  it  may  sue  them 
all  together.  But  it  cannot  sue  any  intermediate  number.  Its 
option  is  strictly  confined  to  a  suit  against  one  only  or  against 
the  whole.  Though  if  it  neglects  this  rule  and  does  sue  more 
than  one  party  and  less  than  all,  the  defendants  can  only  take 
advantage  of  the  error  by  a  plea  in  abatement ;  they  will  waive 
it  by  a  plea  to  the  merits.^  Where  a  bond  is  given  by  a  princi- 
pal in  a  certain  sum,  and  by  two  sureties  in  a  much  lesser  sum 

^  Pendleton  v.  Bank  of  Kentucky,  supra ;  Chetwood,  at  the  suit  of  the  Presi- 
dent, &c.,  of  the  State  Bank,  2  Halat.  82. 

<  Milbuni  V.  State  of  Maryland,  1  Md.  1 ;  State  Bank  v.  Chetwood,  8  Halat  1. 
*  People  V.  Jenkins,  17  Cal.  600. 
Minor  v.  Mechanics'  Bank,  1  Pet.  46. 
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each,  the  obligation  of  the  sureties  is  several ;  either  one  of 
them  may  be  sued  singly,  and  recovery  may  be  had  from  him 
to  the  full  amount  of  said  lesser  sum,  provided  this  is  not 
greater  than  the  amount  of  the  loss  or  injury  sustained.^ 

Answer  by  defendants  that  the  officer  had  made  and  exe- 
cuted his  promissory  note  iu  full  satisfaction,  and  that  it  had 
been  accepted  and  received  in  full  satisfaction,  was  held  to  be 
sufficiently  met  by  a  denial  only  of  the  making  and  executing.' 

Where  the  obligation  of  the  officer  and  his  sureties  is  joint, 
and  they  are  jointly  sued  thereon,  the  admissions  and  decla- 
rations of  the  officer  are  admissible  in  evidence  against  all  the 
defendants  alike.  But  the  language  in  the  American  case 
cited  points  directly  to  the  important  qualification  that  this 
joint  character  of  the  obligation  and  of  the  suit  must  be  taken 
to  be  essential  to  the  operation  of  the  rule  ;  and  that  if  the  un- 
dertaking of  the  surety  were  a  separate  and  independent  one, 
and  probably  even  where  it  was  joint  and  several  and  he  alone 
was  sued  upon  it,  precisely  the  opposite  doctrine  would  obtain.' 
This  view  of  the  law  is  hardly  sustained  by  the  Kentucky  case 
cited ;  and  Grant  says  that  the  English  principle  is,  that  ^*  what- 
ever is  evidence  available  against  the  principal  is  available 
against  the  surety."  But  though  he  makes  this  statement  so 
broadly  he  cites  no  authority  which  sustains  it  to  quite  its  full 
extent.  The  case  which  he  gives  declares  simply  that  in  a  suit 
against  the  surety  after  the  death  of  the  principal,  entries  by 
the  latter,  in  his  official  books,  of  receipts  of  money,  were  evi- 
dence in  behalf  of  the  bank  that  these  sums  had  been  received, 
since  the  bond  itself  also  guarantied  the  faithful  keeping  by 
the  same  officer  of  these  very  books.^ 

It  cannot  be  set  up  in  defence  to  a  suit  upon  a  bond  that  the 

1  Stetson  V.  City  Bank,  12  Ohio  St.  677. 

s  Morria  Canal  &  Banking  Co.  v.  Van  Yont,  8  Zabr.  98. 

s  Ambent  Bank  v.  Boot,  2  Met.  622;  Pendleton  v.  Bank  of  Kentucky,  1  T.B. 
Monr.  171. 

^  Grant  on  Bankers  and  Banking,  p.  267 ;  citing  Whitnash  v,  George,  8 
Bam.  &  C.  666. 
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bank  commenced  operations  in  a  manner  contrary  to  its  cbaiv 
ter ;  neither  that  it  has  failed  to  perform  its  public  duties  in 
redeeming  its  circulating  notes.  Such  matter  cannot  be  intro- 
duced thus  indirectly,  neither  is  it  available  for  the  purpose  of 
abflolying  a  debtor  from  his  liability.^ 

Two  or  three  English  cases  should  be  noticed  in  this  con- 
nection before  dismissing  the  subject. 

A  clerk  who  had  fraudulently  misappropriated  considerable 
sums,  died  before  discovery,  leaving  considerable  personally 
and  no  will.  His  widow  deposited  the  personalty  with  the 
banking-house  and  took  out  letters  of  administration.  She 
then  sought  to  recover  the  personalty,  which  the  bankers  sought 
to  retain.  She  sued  them,  and  they  filed  a  bill  against  her 
asking  for  an  injunction  and  for  leave  to  administer  on  the 
estate.  It  was  held  to  be  no  answer  to  the  bill  to  reply 
that  it  alleged  a  felony  and  that  no  civil  remedy  lay  in  respect 
tliereof.^ 

The  father  of  a  banker's  clerk  transferred  stock  into  the 
name  of  the  banker,  in  order  to  cover  defalcations  of  his  son. 
Held,  that  this  was  a  composition  of  a  felony  to  prevent  a 
prosecution.  Semble,  that  the  father  could  not  recover  the 
value  of  the  stock  nor  obtain  an  order  for  its  transfer  back  to 
himself.^ 

A  clerk,  who  had  embezzled,  prior  to  conviction  deposited 
with  the  banking-house  certain  titl^-deeds  which  he  possessed 
and  transferred  to  them  some  policies  of  insurance  upon  his 
life,  as  security,  so  far  as  they  would  go,  for  the  money  taken. 
The  bankers  however  thereafter  pushed  the  prosecution  to 
conviction.  The  court  said  that  the  amount  which  the  clerk 
had  embezzled  was  a  debt  owing  from  him  to  his  employers ; 
that  it  constituted  a  good  and  sufficient  consideration  for  his 

^  Hughes  V.  Bank  of  Somenet,  6  Litt  46. 
<  Wickham  v.  Gatrill,  2  Sm.  &  6.  868. 
>  Claiidge  v.  Hoare,  14  Ves.  Jon.  69. 
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transfer  to  them  of  the  aforesaid  securitieB ;  and  that  they  were 
entitled  to  hold  and  realize  upon  these.^ 

Surety^  %  Right  to  Demand  and  Notice. 

No  demand  need  be  made  upon  a  surety  prior  to  bringing 
suit  against  him.^  Neither  is  he  entitled  to  prompt  notice  of  a 
loss  covered  by  his  obligation.  Indeed  it  would  seem  that  he 
is  not  positively  entitled,  as  matter  of  strict  right,  to  claim  any 
notice  at  all  before  suit  is  begun  against  him.'  ,  He  might  per- 
haps lose  the  opportunity  of  recovering  his  payment  from  the 
principal  in  the  bond  by  reason  of  the  delay  in  notification. 
But  there  seems  to  be  nothing  in  his  contract  with  the  bank 
which  puts  it  under  any  obligation  to  look  after  his  interests  in 
this  respect  He  incurs  no  risk  on  the  ground  of  being  deprived 
of  the  opportunity  to  at  once  withdraw  and  annul  his  surety- 
ship ;  for  we  have  already  seen  that  no  new  liability  can  accrue 
against  him  if  the  bank  continues  to  employ  the  officer  after 
knowledge  of  his  misconduct.  And  even  if  this  last  rule 
should  ever  be  construed,  as  is  within  the  bounds  of  possibil- 
ity, to  apply  only  to  cases  where  the  officer's  misconduct  has 
been  fraudulent  or  otherwise  wrongful  in  its  character,  and  not 
to  apply  where  his  default  has  been  simply  the  result  of  incom- 
petence, ignorance,  or  carelessness,  still  it  would  seem  that  if 
the  sureties  wish  to  secure  the  right  to  be  notified  even  of  such 
acts,  they  must  insert  express  stipulations  to  that  effect  in 
their  undertaking  with  the  bank.  If  they  neglect  to  take  such 
precautions  in  their  own  interest,  the  law  cannot  be  expected 
to  interfere  to  protect  them  from  the  results  of  their  own 
lache%^  except  in  cases  which  are  tainted  with  actual  wrong- 
doing. 

^  Chowne  v.  Baylis,  81  Beay.  851. 

s  Grant  on  Bankers  and  Banking,  p.  260 ;  citing  Pierce  o.  Williams,  28  L.  J. 
Exch.  822. 

s  Grant,  p.  259,  citing  Peel  v.  Tatlock,  1  Bos.  &  P.  419. 
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CHECKS. 


Description  and  MemenU  of  a  Check. 

A  CHECK  is  the  instrument  by  which,  ordinarily,  a  depositor 
seeks  to  withdraw  his  funds,  or  any  part  thereof,  from  the 
bank.  It  is  a  draft  or  order  on  the  bank  requiring  it  to  pay  a 
sum  named.  It  may  be  made  payable  ^^  to  bearer,"  or  to  ^'  A. 
or  bearer,"  or  to  "  A.  or  order,"  or  "  to  the  order  of  A."  In 
the  two  latter  forms  it  must  be  paid  to  A.  in  person,  or  to  one 
deriving  title  from  him  through  his  indorsement.  It  is  cus- 
tomary to  indorse  even  when  the  payee  makes  the  presentment 
and  demand.  The  rules  governing  in  cases  of  bills  of  ex- 
change, promissory  notes,  and  other  business  paper  made  pay- 
able to  order  govern  this  description  of  check  also.  Thus  it 
may  be  indorsed  in  blank,  or  to  the  order  of  B.,  who  again 
may  indorse  in  blank,  or  to  the  order  of  C.  Any  bona  fide  holder 
of  the  check  indorsed  in  blank  may  fill  in  a  special  direction 
above  the  indorsement,  making  it  payable  to  himself  or  order ; 
and  in  suing  thereon,  though  he  has  not  written  in  such  direc- 
tion, he  may  declare  upon  it  as  indorsed  to  himself,  and  will 
sufficiently  support  his  declaration  by  showing  that  it  was 

Note,  —  In  using  this  chapter  it  should  he  borne  in  mind  that  it  does  not  profess 
to  treat  ezhanstivelj  the  entire  subject  of  checks  considered  as  a  species  of  com- 
mercial paper.  To  do  so  would  be  to  trespass  more  largely  upon  the  domain  of 
works  on  Promissory  Notes,  Bills,  &c.,  than  our  space  permits.  It  is  of  the  law 
of  checks  so  fiur  as  hanks  are  parties  to  them,  and  owe  duties,  assume  obligations, 
or  eigoy  rights  in  respect  to  them  and  to  transactions  into  which  they  enter,  that 
we  design  to  treat  Beyond  these  limits  this  chapter  does  not  pretend  to  state 
the  law  or  cite  authorities. — Authob. 
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indorsed  in  blank,  and  that  he  is  the  holder  for  value  and  in 
due  course  of  business. 

If  a  bank  refuses,  without  sufficient  excuse,  to  pay  a  check 
of  its  depositor,  it  is  liable  to  him  in  substantial  damages.  It 
is  therefore  of  the  first  importance  that  it  should  be  clearly 
understood  by  the  paying  officers  of  banks  what  are  essential 
requisites  going  to  the  validity  of  a  check,  and  what  are  merely 
customary  formalities  which  may  yet  be  legally  dispensed  with. 
For  if  the  check  be  lacking  in  any  of  the  former  class  of  char- 
acteristics the  bank  is  not  only  justified  in  refusing  to  pay  it, 
but  if  it  does  pay  it  and  there  turns  out  to  have  been  any  thing 
wrong  about  it,  rendering  the  payment  improper,  the  bank  must 
bear  the  loss  and  restore  the  amount  paid  to  the  drawer's 
credit.  But,  upon  the  other  hand,  though  some  of  the  latter 
class  of  characteristics  may  be  wanting,  yet  the  bank  is  not 
thereby  excused  from  its  obligation  to  pay ;  for  the  order  being 
good  at  law,  though  in  an  unusual  form,  is  competent  to  draw 
the  money  of  the  depositor.  If  the  bank  refuses  to  pay  upon 
such  an  order,  it  must  still,  in  strict  law,  be  held  to  answer  in 
damages.  Clearly  this  is  the  logical  sequence  of  the  reasoning, 
and  yet  though  there  is  now  no  judicial  authority  for  saying 
so,  it  seems  highly  probable  that  in  cases  where  this  rule  would 
operate  with  excessive  and  unreasonable  severity  upon  the 
bank  it  may  be  relaxed.  There  is  no  question  but  that  a  bank 
is  entitled  to  exercise  great  care  and  caution  to  avoid  being 
imposed  upon  and  robbed  by  fraudulent  and  irregular  orders. 
There  is  no  question  that  it  ought  to  have  the  right  to  demand 
of  its  depositors  reasonable  assistance,  and  a  conformity  to 
some  moderate  degree  of  consistency  of  conduct  in  drawing 
their  orders,  in  order  to  render  this  difficult  task  of  the  bank 
at  least  a  practicable  possibility.  It  cannot  be  said  that  because 
a  depositor  ordinarily  uses  a  certain  form  of  blank  check, 
therefore,  the  occasional  use  of  a  check  of  a  different  form 
would  authorize  the  bank  in  rejecting  it,  or  in  suspending  pay- 
ment till  it  could  satisfy  itself  of  the  authenticity  of  the  instru- 
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ment.  Such  ordinary  deviations  continually  occur,  and  are  to 
be  expected.  But  if  the  order  be  couched  in  any  very  peculiar 
and  unwonted  shape,  and  bear  upon  its  f^ce  such  marks  of 
peculiarity  as  naturally  to  cast  upon  it  a  high  degree  of  su^ 
picion  in  the  minds  of  the  bank  officers,  it  seems  only  just  that 
they  should  have  time  to  assure  themselves  of  its  regularity. 
The  depositor,  having  by  his  own  eccentricity  given  sufficient 
cause  for  the  suspicion,  should  not  be  suffered  to  avail  himself 
of  his  own  improper  act  to  recover  damages  from  the  bank,  or 
to  put  it  to  the  vexation  and  expense  of  a  lawsuit.  This  rule 
certainly  seems  perfectly  accordant  with  equity  and  not  discord- 
ant with  law.  At  worst  it  cannot  be  doubted  that  the  law  could 
limit  the  amount  recoverable  to  nominal  damages.  Equity 
might  altogether  enjoin  the  suit.  Let  us  be  understood,  how- 
ever, in  laying  down  this  rule  that  a  very  strong  case  must  be 
made  out  by  the  bank  in  order  to  give  it  the  privilege  of  avail- 
ing itself  of  the  rule  to  its  full  extent.  For  a  bank  is  held  to 
know  its  customer's  handwriting,  and  any  order  in  his  hand- 
writing, having  the  legal  requisites,  is  a  defence  to  the  bank  if 
it  pays  thereon.  So  that  the  peculiarity  in  an  instrument  of 
this  description  ought  to  be  considerable  in  order  to  make  out 
a  satisfactory  case  for  temporary  refusal.  But  any  noteworthy 
peculiarity  might,  perhaps,  be  properly  admitted  in  evidence  in 
a  suit  at  law  by  way  only  of  mitigation  of  damages,  if  the 
bank  should  show,  as  a  fact,  that  it  was  exclusively  by  reason 
of  this  peculiarity,  though  the  same  did  not  constitute  a  legal 
defence,  and  not  from  any  other  default  on  its  own  part  that  it 
refused  to  make  the  payment.  For  clearly  a  bank  has  a  right 
to  demand  some  duties  from  its  customer  in  such  an  important 
matter  as  that  of  protection  from  fraud  in  a  business  where 
frauds  of  a  peculiarly  artful  and  ingenious  nature  are  contin- 
ually in  the  course  of  perpetration.  Further,  distinctions  may 
properly  be  drawn  between  an  absolute  refusal  to  pay,  and  a 
demand  for  a  reasonable  delay,  sufficient  only  to  enable  the  bank 
to  satisfy  itself  of  the  correctness  of  the  instrument  presented. 
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The  latter  may  often  be  proper  when  the  former  could  not  be 
considered  so. 

At  common  law  no  precise  form  is  indispensable  to  the  valid- 
ity of  a  check,  though  there  are  some  few  elements  which  are 
essential  and  which  must  be  present  to  secure  its  legal  suffi- 
ciency. In  England  the  statutes  define  certain  requisites.  In 
this  country  no  such  enactments  have  yet  been  passed.  They 
are,  however,  the  less  missed  because  adjudicated  cases  have 
pretty  thoroughly  covered  the  ground.  In  the  first  place  the 
signature  of  the  drawer  is  necessary.^  But  it  is  not  indispen- 
sable that  this  signature  should  appear  in  the  ordinary  form  at 
the  foot  of  the  check.  It  may  be  embodied  in  the  instrument, 
as  for  example,  "  I,  A.  B.,  direct,"  or  "  A.  B.  requests."  K  it 
be  thus  written  in  an  order,  otherwise  sufficient  and  in  the 
handwriting  of  the  drawer,  it  is  enough.  But  the  handwriting 
of  the  drawer  is  the  safeguard  of  the  bank  in  making  its  pay- 
ment; so  though  the  instrument  be  not  under  seal  and  the 
depositor  may  give  a  simple  parol  authority  to  another  to  sign 
his  name,  which  if  it  could  be  shown  by  the  bank  would  justify 
its  payment  on  the  order  so  signed,  yet  this  signature  does  not 
render  it  incumbent  on  the  bank  to  pay.  The  signature  in  the 
handwriting  of  the  drawer,  or  by  his  attorney,  whose  power 
has  been  duly  notified  to  the  bank,  is  an  element  which  the 
bank  may,  and  for  its  own  safety,  ought  to  insist  upon. 

The  sum  to  be  paid  must  be  set  forth  with  that  degree  of 
precision  which  will  enable  the  bank  to  know  with  certainty 
what  it  is.  It  must  be  in  terms  of  the  national  money  of  ac- 
count, and  not  of  foreign  money.  A  check  drawn  on  one  of 
our  banks  by  a  depositor  living  here,  and  expressed  in  sov- 
ereigns or  in  francs  would  be  properly  refused  payment.^  But 
familiar  and  unmistakable  abbreviations  may  be  used.  Thus 
in  England  the  marks  ^^  £.  «.  (2.,"  without  more,  have  been 

^  Taylor  v.  Dobbins,  1  Strange,  899 ;  Saunderson  v.  Jackson,  2  B.  &  P.  288; 
Grant  on  Bankers  and  Banking,  27. 

>  Rastell  V.  Draper,  Yelrer.  80 ;  Moore,  77&;  Cro.  Jac.  88 ;  Grant  on  Bankers 
and  Banking,  16,  and  note. 
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held  sufficiently  to  signify  pounds,  shillings  and  pence.^  In 
our  own  country  it  has  been  substantially  held  that  the  sign 
'^  9  "  intends  ^^  dollars,"  although  the  word  itself  nowhere  ap- 
pears in  any  other  form  throughout  the  instrument.^  One  case 
has  gone  much  farther  even  than  this,  it  may  in  fact  prove 
ratlier  dangerously  far,  when  it  is  considered  how  easily  a  dot 
may  slip  in  where  it  is  not  intended,  or  where  a  comma,  which 
signifies  a  very  different  matter,  may  have  been  meant  to  be 
placed.  An  order  was  drawn  simply  for  ^*  37.89,"  in  figures 
without  even  the  mark  $,  and  the  court  said  that  it  would  in- 
tend therefrom  that  these  numbers  were  used  as  whole  numbers 
and  as  decimals,  to  express  United  States  currency.'  But 
though  a  court  may  have  been  willing,  in  a  certain  case,  to 
prefer  this  interpretation  to  the  necessity  of  otherwise  holding 
an  instrument  void  for  unintelligibility,  it  hardly  follows  that  a 
bank  might  not  be  held  fully  justified  in  declining  to  pay  a 
draft  so  indistinctly  expressed  on  the  ground  of  an  uncertainty 
so  great  that  it  could  not  surely  know  what  its  customer's  order 
really  was.  This  might  well  be  adduced  as  an  example  of  one 
of  those  cases,  where,  even  if  the  court  should  still  hold  the 
instrument  sufficient  to  have  drawn  payment  from  the  bank, 
yet  the  customer's  carelessness  must  not  only  preclude  him 
firom  recovering  damages  from  the  bank  for  refusing  to  pay, 
but  should  deprive  him  of  any  right  of  action  at  all. 

It  has  been  held  in  England,  and  it  is  undoubtedly  law  also 
in  the  United  States,  that  a  check  must  be  addressed.  Ordi- 
narily our  bank-checks,  in  the  common  forms,  bear  at  the  top 
in  large  type  the  name  of  the  bank  on  which  they  are  drawn, 
and  usually  either  before  this  name  or  in  the  lower  left-hand 
corner,  also  the  words  ^'  To  the  cashier  of "  or  ^^To  the  cash- 
ier." Whether  or  not  these  words  "  To  the  cashier  "  are  in- 
dispensable to  a  perfect  check  has  never  been  decided.  The 
question  is  simply,  whether  if  they  are  absent,  the  prominent 

^  Kearney  v.  King,  2  Bam.  &  Aid.  801. 

s  Corgan  v.  Frew,  89  111.  81.  >  Northrop  v,  Sanborn,  22  Yt.  488. 
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name  of  the  bank  would,  bj  virtue  of  its  customary  significur 
tion  in  checks  generally,  be  deemed  a  sufficient  addressing  of 
the  check  to  that  bank.  This  certainly  must  be  regarded  as 
very  doubtful,  and  until  a  decision  should  be  rendered  in  the 
premises,  it  is  decidedly  safer  to  consider  the  addressing  dis- 
tinctly ^^  To  the  cashier  "  as  essential.  No  person  or  institu- 
tion, not  addressed  in  a  check  or  order,  is  called  upon  to  cash 
it,  or  could  be  protected  in  erroneously  doing  so.  A  payment 
so  made  is  simply  a  gratuitous  payment,  which  the  payer  can 
recover  from  no  person.^ 

A  check  must  be  dated.  It  may  be  dated  either  on,  before, 
or  after  the  day  it  is  issued.  But  it  would  seem  that  if  a 
check  is  not  dated  at  all,  and  contains  no  statement  of  a  date 
when  it  is  to  be  paid,  it  is  never  payable.  For  a  check  is  payar 
ble  either  on  the  day  of  its  date,  or  else  on  some  other  day 
specifically  designated  in  it.  So  if  it  is  not  dated  at  all,  and  if 
no  designation  occurs  expressed  in  the  body,  which  might  per- 
haps operate  to  supply  the  deficiency  of  a  formal  dating,  it  is  rea- 
sonable to  say  that  it  can  never  become  due  and  payment 
can  never  be  demanded.  If  this  rule,  which  is  not  directly 
asserted  in  any  adjudication,  goes  at  all  too  far,  it  is  neverthe- 
less utterly  impossible  to  doubt  that  a  bank  would  be  fully 
justified  in  refusing  to  pay  a  check  showing  an  unexplained  de- 
ficiency of  so  important  a  character.  It  has  been  said  that  a 
check  may  be  dated  on  Sunday,  though  it  cannot  be  payable 
on  that  day.^ 

Finally  it  seems  almost  superfluous  to  remark  in  closing 
the  list  of  indispensable  requisites,  that  there  must  of  course 
be  sufficient  words  of  ordering  or  requesting  to  signify  the  in« 
tent  of  the  drawer  that  the  bank  should  pay  the  sum  named  in 
the  manner  named.  This  is  elementary  and  has  never  re- 
quired the  support  of  a  judicial  decision.    Provided  the  check 

^  Grant  on  Bankers  and  Banking,  p.  14,  and  authorities  cited. 
s  Begbie  v.  Lery,  1  C.  &  J.  180.    See  also  Grant  on  Bankers  and  Banking, 
p.  14.    See  below,  Tit  "  Post-dated  Checks." 
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combines  all  these  characteristics  it  is  not  the  less  a  check, 
neither  invalidated  as  an  order  on  the  bank  by  the  addition  of 
other  immaterial  matter ;  such  for  example  is  the  statement 
that  it  is  given  for  value  received,  or  a  mention  of  the  consid- 
eration.^ 

It  may  be  that  a  check  is  neither  made  payable  to  bearer, 
nor  to  the  order  of  any  person.  That  is,  it  may  be  made  payar 
ble  to  the  order  of  A.  B.,  being  or  intended  and  supposed  to 
be  a  fictitious  name.  In  such  case  no  indorsement  is  required, 
for  the  check  is  regarded  as  equivalent  to  a  check  made  payar 
ble  to  bearer.  So  checks  being  filled  in  on  printed  blanks  and 
intended  also  to  serve  as  memoranda  of  the  purpose  for  which 
they  were  drawn,  are  often  made  payable  to  words  in  them* 
selves  meaningless  in  the  connection  in  which  they  are  used  ; 
e.  g.  "  to  the  order  of  bills  payable,"  or  of  **  rent,"  or  "  of  1658," 
or  any  otiier  words  not  signifying  either  existing  persons  or  a 
corporation.  In  all  such  cases  the  checks  are  regarded  at  law 
as  if  they  had  been  made  payable  simply  to  bearer,  and  they 
have  all  the  legal  characteristics  of  checks  actually  so  made.^ 

I99u%ng. 

As  promissory  notes  and  deeds  require  delivery  to  complete 
their  validity  as  between  the  immediate  parties  to  them,  so 
also  does  a  check  require  delivery,  or  as  it  is  more  commonly 
called  *'*'  issuing."  It  is  said  that  a  check  is  **  issued  "  when  it 
is  in  the  hands  of  any  person  entitled  to  demand  cash  for  it.^ 
Thus  if  it  be  stolen,  or  if  after  being  lost  by  the  drawer 
it  is  found  by  some  other  person,  it  is  not,  in  the  hands  of  the 
thief  or  of  the  finder,  ^'  issued  "  as  against  the  drawer.     But 

^  Wells  V.  Brigham,  6  Cush.  6. 

*  SlDiy  on  Promissory  Notes,  §  488 ;  Willets  v.  Phoenix  Bank,  2  Duer,  121 ; 
Mechanics'  Bank  t;.  Straiton,  8  Keyes,  865;  Yere  v.  Lewis,  8  Term,  182;  Minet 
o.  Gibson,  id.  481 ;  1  H.  Bl.  669. 

*  Grrant  on  Bankers  and  Banking,  p.  14,  citing  Ex  parU  Bignold,  1  Deac.  785 ; 
2  Mont.  &  A.  688. 
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so  far  as  concerns  the  bank  it  would  be  considered  as  issaed, 
and  the  bank  would  be  protected  in  paying  it,  provided  it  did 
so  bona  fide  and  with  no  knowledge  of  the  precedent  circum- 
stances. In  short  checks  are  commercial  paper,  and  are  gen- 
erally affected  by  the  rules  which  affect  commercial  paper. 
Thus  the  holder  of  a  check  payable  to  bearer,  or  indorsed  in 
blank,  is  presumed  to  be  the  owner,  bona  fide^  and  for  value. 
It  is  only  after  proof  that  the  original  issue  of  the  check  was 
a  fraud,  or  that  it  was  lost  by  the  drawer  before  issue,  that  such 
a  holder  will  be  required  to  show  his  bona  fide9^  or  to  prove  that 
he  has  given  value  for  the  check,  and  that  he  has  come  into 
possession  of  it  in  the  usual  course  of  business.  If,  being 
obliged  to  show  these  facts  he  does  so  successfully,  it  then 
makes  no  difference  under  what  circumstances  of  fraud  or  loss 
the  check  originally  left  the  drawer's  hands ;  the  holder  shall 
retain  and  shall  recover  upon  it,  at  least  as  much  as  he  has 
paid  for  it.  Even  where  in  the  chain  of  title  there  is  a  gift, 
known  to  the  holder,  who  nevertheless  had  no  reason  to  sus- 
pect  any  irregularity  for  this  reason,  and  who  paid  value  in 
the  due  course  of  business,  he  shall  still  hold  and  recover.^ 
These  principles  of  law  will  be  found  fully  elucidated  and 
carried  out  in  all  their  details  in  works  on  bills  and  notes.  They 
are  usually  discussed  in  considering  questions  which  arise  be- 
tween the  maker  or  drawer  of  the  paper  and  a  subsequent 
holder  thereof.  The  general  principles  are  broadly  stated  here 
simply  because  from  them  follows  as  an  unavoidable  corollary 
the  rule  that  if  a  bank  pays  a  check  payable  to  bearer  or  in- 
dorsed in  blank,  upon  presentment,  to  the  holder  thereof, 
having  at  the  time  no  reasonable  cause  for  suspecting  any  ir- 
regularity or  any  cause  for  refusing  such  payment,  it  will  be 
protected  in  doing  so,  no  matter  what  facts,  unknown  to  it, 

^  Fuller  V.  Hatchings,  10  Cal.  628 ;  Case  v.  Mechanics'  Banking  Association, 
4  Comst.  166 ;  Ross  v.  Bedell,  6  Duer,  462;  Goodman  v.  Simonds,  20  How.  343, 
(case  of  a  bill  of  Exchange) ;  Gray's  Adm'r  v.  Bank  of  Kentucky,  29  Fenn.  St. 
865,  (do.) ;  Fulweiler  v.  Hughes,  17  id.  440 ;  Stephens  v,  McNeil,  26  Barb.  651 ; 
Townsend  v.  Billinge,  1  Hilton,  858. 
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may  have  occurred  prior  to  the  presentment.  Even  if  the 
party  presenting  be  the  very  individual  who  stole  the  check, 
before  issue,  from  the  drawer,  or  who  found  it  after  the  drawer 
bad  lost  it,  still,  since  the  bank  has  no  possible  opportunity  of 
learning  these  facts,  the  drawer  shall  suffer  the  loss.  Such 
an  instrument  is  as  much  at  the  risk  of  the  person  in  whose 
possession  it  is  as  are  bank  bills  or  notes,  and  any  injury  result- 
ing from  its  loss  must  be  borne  by  him  exclusively.  A  check 
payable  to  bearer  or  payable  to  order  and  indorsed  by  the 
payee  in  blank  passes  by  delivery,  just  as  fully  and  as  freely 
as  a  bank-note.^  Neither  does  the  rule  of  law  that  an  order 
or  bill  drawn  on  a  particular  fund  is  not  negotiable  cover  the 
case  of  a  check,  for  this  is  drawn  not  against  a  particular  fund 
but  against  a  general  credit  or  account.^  It  might  be  added, 
too,  that  the  custom  of  the  banking  business,  which  has  been 
sometimes  held  even  to  give  the  holder  of  a  check  a  right  of 
action  thereon  against  the  bank,  authorizes  the  negotiability 
and  renders  it  part  of  the  contract  between  the  bank  and  the 
depositor  that  his  checks  shall  be  paid  when  presented,  no  mat- 
ter through  how  many  hands  they  may  have  passed  in  the 
course  of  business  negotiation.  The  rule  of  negotiability  by 
transfer  is,  however,  confined  in  its  operation  to  those  checks 
which  are  payable  in  money,  that  is  to  say  upon  which  payment 
in  legal  tender  can  be  demanded  at  the  option  of  the  holder. 
A  check  drawn  payable  in  current  bank-notes  is  not  nego- 
tiable.^ 

Checks  as  Bills  of  Exchange :  Days  of  Or  ace. 

Checks  are  continually  stated  to  be  like  bills  of  exchange, 
to  be  governed  by  the  same  rules,  sometimes,  in  fact,  to  be 
bills  of  exchange.  Other  authorities  content  themselves  with 
stating  that  the  analogy  between  these  two  instruments  is  very 
close.    We  do  not  propose  to  enter  into  the  complications  of 

1  Mann  v,  Bnrch,  26  Bl.  86.  >  Eeene  o.  Beard,  8  C.  B.  (N.  S.)  872. 

s  litde  V.  PhoBDix  Buik,  2  HiU,  426. 

16 


242  CHECKS. 

this  discussion.  It  is  wholly  foreign  to  the  subject  of  banking, 
of  which  alone  we  are  treating.  Yet  in  passing  it  may  be 
well  to  observe,  that,  after  all,  the  controversy  seems  to  be 
little  more  than  one  .of  language.  Thus,  it  makes  very  little 
difference  whether  it  be  stated  that  a  bill  of  exchange  and 
a  check  are  substantially  one  and  the  same  instrument,  but 
that  they  differ,  by  reason  of  the  usages  of  business  and  the 
manner  of  drawing  them,  in  some  very  material  points.  Or 
whether  on  the  other  hand  it  be  stated  that  they  are  distinct 
instruments,  but  that  they  have  very  many  and  very  strong 
points  of  resemblance  and  even  of  identity.  The  one  state- 
ment is  simply  based  on  a  recognition  of  the  points  of  resem- 
blance as  forming  a  bond  of  union  strong  enough  to  overcome 
the  repulsion  of  the  pcnnts  of  difference.  The  other  grows  out 
of  the  view  that  the  substantial  differences  are  more  powerful 
to  sunder,  than  the  points  of  similarity  are  to  unite,  the  two 
classes  of  instruments.  It  follows  that  so  long  as  all  are 
agreed  on  what  are  in  fact  the  points  of  resemblance  and  what 
the  points  of  difference,  this  is  all  that  is  really  essential  in 
the  matter,  and  two  judges  having  the  same  case  for  decision 
would  come  to  precisely  the  same  ultimate  and  practical  con- 
clusion, although  the  one  would  arrive  at  it  by  saying,  '^  A 
check  is  a  bill  of  exchange  with  differences  therefrom ;  "  and 
the  other  by  saying  ^^  A  check  is  not  a  bill  of  exchange,  but  has 
many  resemblances  thereto." 

The  main  point  of  difference,  upon  which  there  is  no  diver- 
sity of  authority,  is  that  a  check  has  no  days  of  grace.  It  is 
payable  immediately  upon  demand,  on,  or  at  any  day  after,  the 
day  of  its  date ;  and  this  equally  though  the  words  ^^  on 
demand  "  are  not  expressed.^    There  can  be  no  question  of 

1  Moyser  v.  Whitaker,  9  Bam.  &  Cress.  409;  Sutton  t;.  Toomer,  7  id.  416 ; 
Down  V.  Hailing,  4  id.  880 ;  Dixon  v.  Nuttall,  1  C.  M.  &  R.  807 ;  Hare  v.  Cop- 
land, 18  Irish,  C.  L.  426 ;  Grant  on  Bankers  and  Banking,  p.  26 ;  Stoiy  on  Prom- 
issory Notes,  §  489;  Ex  parte  Brown,  2  Story,  603 ;  Woodruff  v.  Merchants' 
Bank  of  Albany,  26  Wend.  678 ;  Salter  v.  Burt,  20  Wend.  206 ;  Morrison  v,  Bailey, 
6  Ohio  St.  18 ;  Westminster  Bank  v.  Wheaton,  4  B.  I.  80 ;  Chapman  o.  White, 
2  Seld.  412 ;  8  Kern.  290. 
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this  rule ;  the  authorities  are  oyerwhelming.  But  it  ofteu  hap- 
pens that  instruments  otherwise  in  the  form  of  checks,  are 
yet  in  some  way  made  payable  at  a  day  later  than  that  of  their 
issue,  and  sometimes  later  than  that  of  their  date.  They  may 
be  made  payable  at  a  day  later  than  that  of  their  issue,  but  on 
that  of  their  date,  by  being  dated  on  a  day  subsequent  to  that 
of  their  issue,  but  in  no  other  respect  whatsoever  differing  from 
a  check  payable  immediately.  These  are  called  post-dated 
checks  ;  they  are  a  familiar  instrument,  and  will  bo  fully  dis- 
cussed hereafter.  It  suffices  for  our  present  purpose  to  say, 
that  such  are  always  payable  on,  or  at  any  time  after,  the  day 
of  their  date. 

But  often  an  instrument,  in  its  form  substantially  like  a 
check,  is  made  payable  at  a  day  subsequent  to  that  both  of  its 
date  and  of  its  issue,  either  by  naming  such  a  date  in  the  body 
of  the  instrument,  or  by  making  it  payable  so  many  days  after 
date.  In  such  cases  it  is  often  a  question  whether  or  not  grace 
is  to  be  allowed.  But  though  this  is  the  question,  it  does  not 
take  the  form  of  whether  or  not  grace  is  to  be  allowed  on  9uch 
a  cheeky  but  whether  or  not  such  an  instrument  is  a  check  at 
M,  For  if  it  is  a  cheeky  that  simple  fact  is  conclusive  of  the 
fact  that  it  is  payable  immediately  on  demand  on  the  day 
named,  without  grace.  A  check  is  and  must  be  always  so  pay- 
able. But  if  it  be  not  a  check  then  it  will  probably  have  the 
customary  grace  of  the  place  where  it  is  made  payable,  and 
wiU  be  called  a  bill  of  exchange.^  The  various  cases  present 
every  variety  of  instrument  each  diverging  in  a  greater  or  less 
degree  and  in  its  own  peculiar  manner  from  the  ordinary  form 
of  a  bank-check,  dated  and  payable  on  the  day  of  its  issue* 

Treating  generally  of  an  instrument  dated  on  a  certain  day 
and  by  some  form  of  words  made  payable  at  a  day  certain 
thereafter,  it  is  probable  that  between  the  array  of  opposing 
authorities  the  preponderance  will  be  considered  to  lie  in  favor 
of  the  doctrine  that  such  paper  is  not  to  be  considered  as  a 

1  Barker  v.  Anderson,  21  Wend.  872. 
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check,  but  as  an  inland  bill  of  exchange,  and  so  as  entitled  to 
grace.  We  cite  below  the  cases  which  sustain  this  view,  and 
it  will  be  seen  that  they  are  numerous,  and  that  some  of  them 
have  been  rendered  by  tribunals  entitled  to  command  great 
respect.^  Of  the  cases  cited  the  one  carrying  the  most  weight 
is  certainly  the  New  York  case  of  Bowen  v.  Newell.  This 
cause  was  litigated  by  the  parties  with  great  pertinacity;  it  is 
in  the  Reports  four  different  times.  It  first  appears  in  5  Sand- 
ford,  326,  where  the  court  held  that  the  instrument,  being  an 
order  upon  a  bank  to  pay  on  a  future  day  certain,  was  a  check, 
and  not  entitled  to  grace.  The  decision  in  5  Duer,  584,  was 
to  the  same  effect.  But  in  4  Selden,  190,  a  contrary  opin- 
ion was  rendered.  The  court  said  that  the  decision  of  Judge 
Story  in  the  matter  of  Brown  (which  will  be  discussed  here- 
after) was  the  only  authority  for  holding  such  a  document  to 
be  a  check,  and  as  such  not  entitled  to  grace ;  that  this  doo- 
trine  was  untenable,  and  that  the  contrary  must  be  pronounced. 
The  case  came  up  once  more  upon  a  side  issue,  reported  in  3 
Eeman,  290 ;  and  here  the  court  took  pains  to  say  that  their 
decision  in  4  Selden  was  to  the  effect  that  by  the  principles  of 
the  law  merchant  the  instrument  was  entitled  to  grace,  and  that 
they  were  still  of  the  same  mind,  though  now  they  allowed 
local  usage  to  control  the  law  merchant.  The  instrument  in 
question  was  drawn  in  New  York  upon  a  bank  in  Connecticut, 
but  this  fact  of  a  difference  of  States  was  not  availed  of  as 
furnishing  any  additional  reason  for  considering  it  a  bill  of 
exchange.  The  decision  was  based  broadly  upon  the  wording 
of  the  document,  which  called  for  payment  on  a  day  certain 
after  the  date.  In  the  Pennsylyania  case,  Bradley  v.  Hamilton, 
the  words  ^'  ninety  days  after  date  "  were  inserted  in  an  ordi- 

1  Moirison  V,  Bailey,  5  Ohio  St.  18;  Andrew  v.  Blackley,  11  id.  89;  Bow- 
en  V.  Newell,  4  Seld.  190,  oyerruling  the  same  case  in  6  Sandf.  326 ;  again 
affinned  in  same  case  in  8  Kern.  290 ;  Brown  v.  Liisk,  4  Yerger,  210 ;  Daniels  v. 
Kyle,  1  Kelley  (Ga.),  804;  Woodmff  v.  Merchants'  Bank,  26  Wend.  673 ;  Mis- 
turn  v.  Fisher,  4  Cal.  85;  Bradley  v.  Delaplaine,  5  Barring.  305. 
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nary  bank  check  before  the  words  directing  payment.    The 
court  said  it  was  a  bill  of  exchange. 

Upon  the  other  side  the  authorities  are  few,  and  derive  their 
weight  chiefly  from  the  influence  which  attaches  itself  to  the 
opinion  of  one  who  has  had  so  much  to  do  with  the  moulding 
of  American  law  as  Mr.  Justice  Story.  His  opinion,  delivered 
in  the  matter  of  Brown,^  is  an  elaborate  disquisition,  in  which 
many  questions  concerning  the  law  of  checks  are  treated  with 
much  learning  and  clearness.  He  lays  down  very  positively, 
in  an  argument  of  considerable  length,  that  an  instrument  hav- 
ing the  general  form  and  characteristics  of  a  check,  save  that 
being  drawn  and  dated  on  a  certain  day,  it  is  made  payable  on 
a  future  day  named,  is  payable  on  and  after  such  day,  imme- 
diately upon  presentment,  without  grace.  He  well  remarks 
that  the  parties,  by  using  the  common  form  of  a  bank  check, 
an  instrument  to  which  the  peculiarity  of  carrying  no  grace  is 
well  known  to  be  inseparably  attached,  signify  that  they  pro- 
pose to  execute  and  issue  a  bank  check,  and  not  any  other 
apecies  of  business  paper  whatsoever ;  wherefore  they  impliedly 
authorize  and  direct  the  bank  to  treat  the  document  as  a  check, 
that  is,  to  pay  it  immediately  upon  presentment  and  demand 
on  any  day  on  or  after  that  specially  named  for  payment.  At 
the  time  of  the  rendition  of  this  decision  the  only  contrary 
authority  was  that  contained  in  the  decision  in  Brown  v,  Lusk, 
4  Yerger,  210,  which  Judge  Story  certainly  could  venture  to 
overrule,  and  which  he  did  not  hesitate  thus  to  dispose  of.  In 
Harker  i;.  Anderson  (^supra)  Judge  Oowen  referred  to  this 
opinion  of  Judge  Story  with  respect,  and  evidently  inclined  to 
indorse  it  fully,  though  the  facts  immediately  before  him  did 
not  render  it  wholly  necessary  for  him  to  do  so.  Speaking 
also  of  Brown  v.  Lusk,  cited  above,  he  said  that  the  decision 
in  that  case  was  based  upon  a  citation  from  Ohitty,  which  upon 
examination  proved  insufficient  to  support  the  doctrine  so  built 
upon  it.    But  the  judge's  general  line  of  argument  was  chiefly 

1  2  Stoiy,  602. 
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applicable  to  post-dated  checks,  about  which,  as  before  stated, 
the  law  is  well  settled.  There  remains  only  the  Rhode  Island 
case,  Westminster  Bank  v.  Wheaton,^  in  which  the  instrument, 
running  thus,  "  Providence,  Oct.  10, 1854.  Ninety  days  after 
date,  pay  to  the  order  of  I.  W.  four  hundred  and  fifty  dollars. 
S.  M.,  per  B.  C,  agent,"  was  held  to  be  a  check  and  not  a  bill 
of  exchange. 

Strong  as  Judge  Story's  argument  is,  the  weight  of  judicial 
authority  is  clearly  very  preponderant  in  the  opposite  scale. 
Further,  it  will  be  observed  that  the  latest  decisions  tend  quite 
uniformly  to  the  view  that  all  such  hybrid  instruments,  which 
are  ordinary  checks  in  all  save  the  naming  of  a  future  day  for 
payment,  but  in  that  respect  are  bills  of  exchange,  take  their 
legal  character  from  this  last  important  feature,  and  bear  grace 
accordingly.  The  influence  of  New  York  decisions  upon  mat- 
ters of  financial  law  is  of  course  of  immense  weight ;  and  these 
backed  by  the  troop  of  lesser  authorities  which  have  already 
adopted  the  same  view,  will  doubtless  finally  suffice  to  settle 
the  law  for  the  country.  The  advantage  of  having  the  ques- 
tion definitively  settled  would  be  so  great  that  the  community 
will  probably  be  well  satisfied  with  a  conclusion  in  either  direc- 
tion*. Perhaps  therefore  it  is  better  to  let  the  tide  continue  in 
the  channel  which  it  seems  inclined  to  adopt,  till  it  becomes  too 
well-worn  for  change.  Yet  we  must  say  that  the  arguments  of 
Judge  Story  have  never  been,  to  our  mind,  quite  satisfactorily 
disposed  of. 

That  the  business  community  generally,  in  drawing  such 
orders,  have  not  anticipated  that  they  would  bear  days  of 
grace,  but  have  designed  to  draw  checks  which  would  be  pay- 
able at  once  on  the  very  day  named,  we  feel  well  assured.  So 
likewise  it  would  seem  from  the  symptoms  manifested  in  some 
of  the  New  York  cases  themselves.  The  courts  in  New  York 
are  always  anxious  to  carry  out  and  legalize  so  far  as  possible 
what  is  known  to  be  the  common  understanding  of  business 

M  B.  L  80. 
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men.  Nowhere  else  is  evidence  of  usage  and  custom,  in  busi- 
ness causes,  so  readilj  admitted  or  so  much  deferred  to. 
It  is  a  wise  and  wholesome  habit  of  the  courts.  So  in  this 
matter  of  checks  payable  at  a  future  day  named,  when  the 
courts  had  held  that  they  should  bear  grace,  it  was  at  once 
proposed  to  offer  evidence  of  usage  and  custom  of  business 
men  not  to  regard  such  paper  as  entitled  to  any  such  privilege. 
So  in  the  case,  above  discussed,  of  Bowen  v.  Newell,  evidence 
of  the  custom  of  the  banks  of  Connecticut  to  regard  such 
orders  as  payable  instantly  was  offered.  In  the  last  decision 
which  was  rendered  in  the  case  (3  Eernan,  290)  it  was  said 
that  it  appeared  from  the  findings  of  the  lower  court  that  the 
law  in  Connecticut  gave  no  grace  on  paper  of  this  description, 
that  therefore  of  course  there  could  be  none  ;  and  that  these 
findings  of  the  lower  court  were  "  upon  evidence  derived  from 
the  best  sources  and  of  the  most  unquestionable  character." 
This  admirable  evidence  was  simply  evidence  of  usage.  The 
court  seek  to  insist  that  this  rule  is  not  at  variance  with  the 
mle  laid  down  by  them  on  the  same  point  in  4  Selden,  190.  It 
is  well  for  a  court  to  cling  to  its  consistency,  and  we  can  par- 
don desperate  efforts  of  technical  ingenuity  directed  to  that 
laudable  end.  But  the  naked  statement  in  3  Eernan,  that  they 
are  not  contradicting  the  doctrines  in  4  Selden,  our  intelligence 
forbids  us  to  credit.  However,  the  3  Eernan  rule  is  both  the 
best  in  sense  and  the  latest  in  time,  and  may  be  regarded  as 
conclusive  of  the  views  of  the  New  York  judiciary.  But  in 
Ohio  and  California  an  opposite  rule  has  been  laid  down,  and  a 
local  custom  to  regard  such  orders  as  checks,  and  so  payable 
at  once,  was  held  bad ;  and  evidence  thereof  was  declared 
inadmissibie.^ 

Payment  of  Checks  by  the  Bank. 

Strictly  speaking,  if  the  bank  has  at  the  time  of  presentment 
of  a  check  for  payment,  funds  to  the  credit  of  the  drawer  suffi- 

1  Morruon  v.  Bailey^  6  Ohio  St.  18 ;  Mintum  v.  Fisher,  4  CaL  85. 
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dent  to  meet  it,  unpledged  by  anj  acceptance  or  undeiv 
taking  of  the  bank  on  his  behalf,  and  upon  which  no  lien  for 
anj  indebtedness  due  from  him  to  tlie  bank  has  attached,  the 
obligation  to  paj  accrues  instantly.  The  bank  has  no  right  to 
defer  the  payment  with  the  intention  of  making  or  refusing  it 
at  a  later  hour,  according  as  it  shall  be  influenced  by  subse- 
quent occurrences.  The  rule  with  checks  is,  ^^  first  come, 
first  served."  If  payment  is  demanded  at  noon  upon  a  check 
which  the  depositor's  unencumbered  balance  at  that  hour  is 
sufficient  to  pay  in  full,  the  obligation  of  the  bank  to  pay  it  in 
full  is  at  once  mature  and  perfect.  It  is  no  matter  how  many 
checks  may  be  presented  at  later  hours,  or  how  much  tlie  sum 
of  all  the  checks  presented  in  the  course  of  the  day  may  ex- 
ceed the  amount  of  the  customer's  balance.  This  is  no  con- 
cern of  the  bank ;  not  even  if  it  has  been  informed  that  such 
checks  have  been  drawn  and  will  be  presented  for  payment. 
Its  perfectly  simple  duty  is  to  pay  in  full  each  check  presented, 
at  the  time  of  presentment,  so  long  as  the  unencumbered 
credit  of  the  depositor  suffices  to  enable  it  to  make  such  pay- 
ments in  full.  When  this  credit  will  no  longer  suffice  for  that 
purpose,  then  the  bank  must  refuse  payment  altogether.  But 
it  has  no  right  to  make  itself  an  agent  either  of  the  customer 
or  of  the  holders  of  his  checks,  or  of  both,  with  the  view  of 
securing  an  equal  distribution,  pro  rata^  of  the  deposit  of  the 
former  among  such  of  the  latter  as  shall  make  their  demands 
during  banking  hours  in  the  day.  Any  such  proceeding  is 
totally  beyond  the  range  of  its  powers  and  functionei,  and  is  a 
clear  and  unwarrantable  usurpation  of  authority.  For  though, 
as  we  have  seen,  it  is  doubtful  whether  or  not  the  simple  re- 
fusal of  a  bank  to  pay  a  check  though  it  has  funds  enough  of 
the  drawer  to  do  so,  will  per  se  give  the  holder  an  instant  right 
of  action  against  the  bank,  yet  it  can  hardly  be  questioned  that 
if  the  bank  by  its  wrongful  conduct  in  so  refusing  caused  or 
gave  room  for  any  disposition  of  the  funds  causing  loss  to  the 
holder  who  was  entitled  to  receive  them,  then  at  least  he  might 
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recover,  if  not  upon  the  check,  yet  in  a  Bait  for  damages,  such 
amount  as  the  wilful  misconduct  of  the  bank  had  stripped  him 
of  the  power  to  obtain  in  the  manner  in  which  he  was  entitled 
to  obtain  it.  Vastly  stronger  and  more  unquestionable  would 
be  the  case  where  the  bank  had  not  only,  perhaps  unintention- 
ally, caused  an  ultimate  loss  to  the  holder  by  its  refusal,  but 
where  it  had  undertaken  to  distribute  the  drawer's  funds 
among  the  check-holders  pro  rata.  Not  only  will  the  bank 
always  be  protected  in  paying,  but  its  clear  duty  and  appar- 
ently its  only  perfectly  safe  course  is,  to  pay  each  check  as 
soon  as  it  is  presented,  so  long  as  the  drawer's  funds  hold  out, 
without  paying  any  attention  to  any  information  it  may  receive 
or  suspicions  it  may  entertain  as  to  other  checks,  or  as  to  the 
drawer's  financial  condition.  Its  rights  to  secure  its  own 
claims,  of  whatever  nature,  are  shown  in  the  chapter  on  ^^  De- 
positors and  Customers  "  to  be  ample.  It  is  only  bo  long  as 
the  customer's  balance  of  all  credits  against  all  debits  remains 
good  that  the  checks  should  be  paid.^  The  only  position  of 
difficulty  which  can  be  anticipated  as  likely  to  occur  for  the 
bank  is  presented  by  the  supposition  that  a  check  for  an  amount 
exceeding  the  drawer's  balance  should  be  presented  and  re- 
fiified  for  want  of  funds,  and  that  afterwards  a  check  small 
enough  to  be  discharged  in  full  from  the  balance  should  be 
presented.  The  duty  of  the  bank  in  such  a  case  has  never 
been  judicially  determined,  yet  upon  general  principles  little 
doubt  can  be  entertained  but  that  the  bank  should  cash  this 
latter  check.  The  fact  of  presentment  for  payment  of  an 
overdraft  appears  to  have  no  legitimate  effect  whatsoever  upon 
the  balance  of  the  customer.  It  creates  no  lien  upon  it  of  any 
description ;  no  sound  reason  suggests  itself  why  it  should  be 
regarded  as  affecting  it  at  all.  The  bank  is  in  no  possible 
shape  the  agent  of  the  holder  to  aid  in  securing  him  payment 
in  full  by  retaining  all  sums  of  the  drawer's  which  it  has  or 
may  lay  hands  upon  with  a  view  to  handing  them  over  to  this 

^  Mmm  v.  Burch,  26  HI.  85. 
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payee  when  they  anfount  to  the  face  of  his  check.  A  bank 
has  no  right  to  do  this ;  or  can  only  do  it  by  the  improbable 
method  of  accepting  the  check  outright,  making  itself  prima- 
rily liable  to  the  holder  for  the  full  sum,  and  thus  fastening 
the  lien  for  indebtedness  to  itself  upon  the  whole  credit  present 
and  future  of  the  customer  till  the  amount  is  made  good. 
Hence  it  follows  that  the  simple  refusal,  without  more,  of  the 
larger  check,  furnishes  no  ground  for  a  subsequent  refusal  of 
the  later  and  lesser  one,  which  on  the  contrary  should  be  paid. 
The  case  of  Munn  v.  Burch  (^supra)  does  not  affect  the 
principles  just  enunciated.  That  case  was  simply  to  the  effect 
that  if  a  check  was  presented  for  payment,  there  being  at  that 
time  funds  enough  of  the  drawer  in  the  bank  to  meet  it,  pay- 
ments by  the  bank  on  other  checks  subsequently  presented  to 
an  amount  so  far  depleting  the  depositor's  balance  that  it 
would  no  longer  suffice  to  meet  the  first  check,  would  be  im- 
proper and  wrongful.  If  no  sufficient  excuse  existed  for  the 
non-payment  of  the  first  check,  this  conduct  of  the  bank  is 
obviously  irregular,  and  tortious  as  towards  the  holder  of  the 
first  check.  The  language  held  by  the  court  would  rather 
tend  to  sustain  the  view  promulgated  earlier  in  this  chapter, 
that  if  the  inexcusable  and  wrongful  act  of  the  bank  puts 
the  holder  of  the  first  check  to  any  vexation,  delay  or  loss, 
then  the  bank  will  be  answerable  to  him  in  a  suit  for  damages 
to  recompense  his  injury.  For  clearly,  as  the  court  say,  since 
the  bank  has  done  a  wrong  act,  it  must  be  responsible  to  the 
person  upon  whom  the  effects  of  the  wrong  fall.  This  person 
can  hardly  be  the  depositor,  for  his  credit  has  been  applied  to 
his  drafts,  and  though  not  in  the  order  of  presentment,  yet 
this  cannot  be  assumed  to  be  a  matter  of  any  moment  to  him, 
since  it  is  quite  beyond  his  control.  But  the  holder  of  the 
refused  check,  if  he  has  been  obliged  to  lose  time,  or  to  be  at 
the  cost  of  legal  proceedings  to  recover  the  sum  which  he 
ought  to  have  received  instantly  for  the  mere  asking,  still  more 
if  he  ultimately  fail  to  recover  that  sum  in  full,  is  very  sub- 
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stantially  injured,  and  directly  by  the  wrongful  and  illegal  action 
of  the  bank. 

How  far  the  doctrine  above  laid  down  would  be  subject  to 
modification  by  usage  may  be  considered  somewhat  doubtful. 
Prima  facte  it  seems  a  fair  and  almost  a  conclusive  argument, 
to  say  that  a  usage  inconsistent  with  a  rule  of  law  so  clear,  so 
entwined  with  the  whole  code  of  laws  governing  checks,  must 
be  regarded  as  a  usage  bad  at  law  and  invalid.  The  only 
authority,  which  we  have  upon  the  point,  is  English,  and  it 
covers  only  a  part  of  the  whole  ground.  It  seems  that  in  that 
country  the  usage  of  trade  has  been  allowed  by  the  courts  to 
establish  a  rule :  —  That  a  check  drawn  upon  a  banker  in  the 
diy  of  London  "  may  be  retained  by  the  banker  on  whom  it  is 
drawn  until  five  o'clock  p.  M.  of  the  day  on  which  it  is  pre- 
sented, and  if  there  be  no  assets,  it  may  then  be  returned  to 
the  person  presenting  it,  and  that  too  although  it  has  been,  in 
the  first  instance,  cancelled  by  mistake,  as  intended  to  be  hon- 
ored." But  it  will  be  observed  that  this  rule,  though  it  coun- 
tenances the  retention  of  checks  instead  of  immediate  payment, 
out  of  deference  to  a  usage  merely,  does  not  extend,  or  at 
least  is  not  stated  to  extend,  to  the  length  of  allowing  the 
banker  to  return  those  checks,  which  at  the  time  of  present- 
ment might  have  been  paid,  because,  by  the  summing  up  of 
all  the  checks  presented  during  the  day  they  appear  altogether 
to  have  amounted  to  an  overdrawing.  Mr.  Grant,  in  laying 
down  the  very  passage  above  quoted,  authorizes  by  implication 
the  position  assumed  above,  and  says  :  '^  A  check  of  the  ordi- 
nary kind  is  strictly  payable,  or  at  least  intended  to  be  paid, 
immediately  on  demand;  and  this  appears  to  be  universally 
the  case,  with  the  exception  of  checks  drawn  on  bankers  in  the 
city  of  London."  ^  Ac. 

^  Grant  on  Bankers  and  Banking,  pp.  64,  66,  citing,  to  the  custom  of  Lon- 
don, Femandej  v,  Glynn,  1  Camp.  426,  n.  and  Leftley  v.  Mills,  4  T.  R.  176  (per 
Boiler,  J.). 
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In  what  M<yney  Checks  may  be  paid. 

The  legal  obligation  of  the  bank  is  to  pay  the  customer'B 
checks  in  such  paper  or  coin,  and  in  such  quantities  of  paper 
or  coin  of  any  specific  denomination,  as  the  law  of  the  land 
makes  legal  tender  in  the  case  of  any  ordinary  debt.  Hence 
a  tender,  though  of  gold  coin,  if  it  be  the  coin  of  another 
country,  is  not  sufficient.  The  question  of  value  does  not 
enter  into  the  matter  at  all ;  it  is  a  question  solely  of  legal 
tender.^  No  other  species  of  tender  than  that  authorized  by 
the  laws  of  the  land  can  relieve  the  bank  from  liability  to  the 
drawer ;  or  from  liability  also  to  the  holder,  if  it  be  considered 
that  the  holder  has  any  right  of  action  at  all  against  the  bank 
for  a  refusal  to  pay  the  check  which  he  presents. 

But  this  obligation  of  the  bank,  at  strict  law,  may  of  course 
be  waived  and  dispensed  with  by  the  express  or  implied  consent 
of  the  holder  of  the  check.  He  is  perfectly  at  liberty  to  accept 
any  representatives  of  value  which  the  bank  may  offer  to  him. 
If  he  does  so  accept,  that  is  to  say,  if,  at  the  time  when  such 
representatives  are  offered  to  him,  he  does  not  object  to  receive 
them  on  the  ground  that  they  are  not  what  at  law  he  has  a 
right  to  demand,  then  this  acceptance  operates  as  a  complete 
waiver  of  the  holder's  right  to  call  for  legal  tender,  and  the 
banker  is  discharged  by  this  payment  both  as  towards  the 
drawer  and  the  holder  of  the  check.  Even  if  the  holder 
assents  to  take  the  promissory  note  of  the  banker,  it  will  dis- 
charge the  check  absolutely  and  without  regard  to  the  fact  of 
whether  or  not  it  is  paid  at  maturity.^  Payments  are  usually 
offered  either  in  whole  or  in  part  in  the  bank  bills  or  notes, 
either  of  the  bank  on  which  the  check  is  drawn,  or  of  other 
banks,  which  circulate  as  currency  in  the  community.  The 
holder  may  refuse  these,  when  offered  to  him,  if  he  wishes ; 

1  Grant  on  Bankers  and  Banking,  pp.  86-88, 40 ;  Wade's  Case,  Bep.  Pt  6, 114, 
a,  Co.  Litt.  207,  b ;  Lawrence  v.  Schmidt,  85  111.  440,  and  cases  cited  infra,  which 
hy  implication,  support  the  same  doctrine. 

'  Sajer  v,  Wagstaff,  6  Bear.  416. 
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but  if  he  takes  them,  in  the  absence  of  fraud  on  the  part  of 
the  bank  he  assumes  as  his  own  the  risk  of  their  value.  The 
waiver  was  perfected  by  the  very  act  of  acceptance,  and  cannot 
be  afterward  undone.^  E  canverso,  if  it  should  happen  that 
the  funds  are  at  a  premium,  the  profit  also  is  that  of  the  re- 
ceiver. In  short  the  money  or  representatives  of  value,  on  the 
moment  when  they  have  been  paid  oyer  the  counter  and  have 
been  fairly  received  and  accepted  without  objection  by  the 
payee,  become  the  property  of  the  payee,  for  good  or  for  ill. 
From  the  moment  that  the  act  of  transfer  is  completed,  and 
the  minds  of  the  parties  have  met  and  agreed  -upon  the  thing 
transferred  as  constituting  a  payment,  instantly  the  right  of 
either  to  repudiate  or  annul  the  transaction  ceases.  If  the 
bank  discovers  at  once  that  the  drawer's  account  was  over- 
drawn before  the  check  was  paid,  it  cannot  recall  the  funds 
from  the  possession  of  the  holder,  not  even  if  he  be  still  at  the 
counter,  provided  the  act  of  transfer  had  been  perfected  by  the 
intent  and  act  of  both  parties,  leaving  nothing  further  to  be 
done.^  But  it  is  of  course  essential  to  the  working  of  this 
doctrine  that  both  parties  should  be  acting  throughout  the 
transaction  in  perfect  good  faith.  For  if  the  bank  tender  bills 
or  notes  which  it  knows,  or  which  it  suspects,  or  has  reason  to 
suspect,  are  either  depreciated  or  worthless,  or  are  likely  im- 
mediately to  become  so,  and  keeps  this  fact  a  secret  from  the 
payee,  then  the  payment  is  not  good.^  Doubtless,  also,  on  the 
other  hand  if  the  payee  receives,  or  more  certainly  still  if  he 
specially  asks  for,  funds  which  he  has  private  reasons  for  know- 
ing to  stand  at  a  premium,  the  fact  being  unknown  to  and  kept 
secret  from  the  bank,  he  will  not  be  allowed  to  retain  the 
amount  of  the  premium.  Further,  it  is  a  fraud  on  the  part  of 
a  holder,  or  payee  of  a  check,  to  present  it  for  payment,  either 
at  the  counter  to  be  cashed  or  through  the  clearing  house  by 

1  Polglass  V.  Oliver,  2  C.  &  J.  16;  Yemon  v.  Borety,  2  Show.  296. 
3  Chambers  v.  Miller,  18  C.  B.  N.  S.  126 ;  8  F.  &  F.  202 ;  Boylston  Bank  v. 
Richardson,  decided  in  Mass.  Supr.  Ct.  Aug.  80, 1869,  not  yet  reported. 
>  Spurraway  v.  Sogers,  12  Mod.  617. 
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depositing  it  in  his  own  bank,  provided  be  knows  at  the  time 
that  the  drawer  has  not  to  bis  credit  in  the  bank  in  which  it  is 
drawn,  any  funds  or  not  sufficient  funds  to  meet  it.  The  holder 
has  no  right  to  attempt  to  mislead  the  drawer's  bank  into  erro- 
neously honoring  the  check,  and  then  to  keep  the  money  if  his 
ruse  is  successful.  Under,  such  circumstances  the  mistake  of 
the  bank  will  be  revocable  at  any  time  after  the  completion  of 
the  transaction ;  and  it  may,  if  need  be,  recover  the  amount 
of  the  wrong  payment  in  a  suit  directly  against  the  payee.^ 

Valid  agreements  may  at  any  time  be  entered  into  between 
the  bank  and  the  customer  concerning  the  species  of  money  or 
currency  in  which  his  checks  may  or  shall  be  honored.  The 
holders  of  the  checks  need  be  no  parties  to  this  agreement,  for, 
until  they  have  demanded  payment  upon  their  checks,  they 
have  no  rights  which  are  infringed  by  the  arrangement.  They 
have  accepted  from  their  debtor  his  check  as  a  substitute  for 
money,  but  the  bank  is  not  therefore  liable  to  pay  them  money. 
The  nature  of  the  duty  of  the  bank  to  them  is  determined  by 
the  nature  of  its  duty  to  the  depositor.  It  is  bound  to  offer  to 
them  whatever  it  has  undertaken  with  him  that  it  will  offer 
to  holders  of  his. checks.  If  this  be  unsatisfactory  to  the  hold- 
ers, their  sole  recourse  and  remedy  is  against  him.  But  an 
agreement  of  this  kind  does  not  cover  checks  drawn  before  it 
was  entered  into,  though  not  presented  till  afterwards,  unless 
they  were  in  terms  included.  In  the  absence  of  an  express 
stipulation  concerning  them,  they  remain  payable  in  the  same 
currency  in  which  the  bank  would  be  bound  to  pay  had  no 
peculiar  contract  been  entered  into.  For  the  arrangement  by 
the  drawer  can  have  no  bearing  on  checks  previously  issued, 
and  the  accrued  rights  of  the  holders  of  them,  which  without 
his  knowledge  might  still  be  unpresented.^ 

At  present,  in  our  country,  the  Treasury  notes  of  the  United 
States  have  been  made  by  act  of  Congress,  a  legal  tender,  and 

1  Martin  v.  Morgan,  Gow,  128 ;  cited  to  same  point  in  Bjles  on  Bills,  p.  16. 
a  Marine  Bank  i;.  Ogden,  29  BL  248. 
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payment,  or  offer  of  payment  in  them,  discharges  the  bank. 
Though  if  it  has  bound  itself  by  a  specific  agreement  to  pay  in 
gold  or  silver  coin,  it  must  do  so.  Even  a  State  bank  organized 
under  State  laws,  which  in  terms  require  all  its  payments  to 
be  made  only  ^^  in  gold  and  silver,"  has  been  held  exonerated 
from  this  obligation  by  the  supreme  authority  of  Congress,  and 
declared  able  to  discharge  all  its  indebtedness  by  tender  of  the 
Treasury  notes.^ 

A  payment  in  forged  paper,  or  in  counterfeit  coin,  does  not 
discharge  the  bank.  For,  as  has  been  already  seen  in  the  case 
of  deposits  paid  into  the  bank  in  such  material,  they  do  not 
constitute  a  payment  at  all,  but  are  simply  a  nullity.^  In  dis- 
cussing payments  made  in  counterfeit  coin,  Mr.  Grant  remarks 
upon  the  ease  with  which  the  charge  of  such  a  payment  might 
be  brought  against  the  bank,  and  the  great  and  almost  insur- 
mountable obstacles  in  the  way  of  meeting  and  refuting  it; 
and  he  says  that  the  rule  has  been  therefore  laid  down  that  the 
objection  to  the  coin  must  be  taken  by  the  payee  at  the  time 
when  it  is  offered  and  taken,  and  that  afterwards  it  will  be  too 
late.  The  difficulty  which  this  rule  seeks  to  obviate  is  certainly 
serious  and  substantial ;  but  the  rule  itself  is  neither  indispen- 
sable in  order  to  meet  this  difficulty,  nor  is  it  intrinsically  just. 
Fortunately  Mr.  Grant  furnishes  no  citation  of  judicial  authority 
for  it.  Why  it  ought  never  to  obtain  this  support  is  easily 
shown.  In  the  first  place  it  is  unjust,  because  it  requires  that 
every  person  requesting  to  have  a  check  cashed,  that  is,  pretty 
much  every  member  of  the  community  more  or  less  frequently 
in  his  life,  shall  be  an  experienced,  accurate,  and  rapid  judge  of 
the  pureness  and  legitimacy  of  coin,  or  of  the  genuineness  of 
bank-notes.  Receiving  a  considerable  number  of  coins  or  notes 
at  the  bank-counter,  he  must  then  and  there,  telling  it  over  in 
the  midst  of  the  surrounding  hurry  of  business,  be  able  at 

A  Carpenter  v,  Northfleld  Bank,  89  Yt.  46. 

'  Ante,  pp.  42,  48,  and  authorities  cited ;  Grant  on  Bankers  and  Banking,  pp. 
88-40;  Camidge  v,  Allenby,  6  Bam.  &  Cress.  885. 
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once  and  surely  to  detect  a  coiuiterfeit  piece.  Every  one  knows 
that  this  is  simply  an  impossibility.  It  requires  a  high  degree 
of  skill  to  pass  accurately  upon  an  ingenious  and  skilful  coun- 
terfeit, and  even  an  expert  might  well  be  deceived  in  handling 
the  money  with  the  rapidity  and  the  few  conveniences  which 
must  often  impede  the  investigations  of  the  payee.  In  short  the 
rule  works  to  him  quite  as  great  an  injustice  as  that  from 
which  it  relieves  the  bank.  It  renders  it  very  nearly  an  abso- 
lute impossibility  for  him  ever  to  obtain  reimbursement.  Then, 
further,  the  difficulty  which  the  bank  wi^  encounter  in  refuting 
the  charge  is  no  reason  whatsoever  for  refusing  altogether  to 
allow  the  injured  person  to  prove  his  injury.  It  is  a  very  poor 
rule  of  law  that  says,  because  the  defendant  has  a  hard  task  to 
defend  himself,  therefore  it  shall  be  arbitrarily  laid  down  that 
no  action  shall  ever  be  brought  against  him,  and  that  a  person 
who  can  show  by  the  most  perfect,  absolute  and  unanswerable 
proof  that  he  has  not  been  paid  his  debt  shall  yet  be  forbidden 
to  adduce  such  proof,  and  shall  be  strictly  barred  from  the  right 
of  restitution  simply  because  he  did  not  discover  the  fact  in  an 
instant.  It  is  a  hard  thing  to  defend  against  a  charge  of  rape, 
or  of  breach  of  promise  of  marriage ;  but  even  criminal  prose- 
cutions are  still  in  vogue  for  the  former  offence,  and  consider^ 
able  sums  of  money  are  allowed  to  change  hands  in  suits  for 
the  latter.  The  true  rule  is  clear.  It  simply  affects  the  burden 
of  proof.  The  obligation  upon  the  plaintiff  to  make  out  his 
case  by  clear,  sufficient,  incontestable  testimony  may  be  drawn 
with  all  the  sternness  and  rigidity  which  just  consideration  for 
the  hard  position  of  the  defendant  may  demand.  Every  reason- 
able ruling  concerning  the  comparative  thoroughness  of  the 
proof  to  be  required  of  each  party  respectively  may  be  given 
and  enforced  by  the  court.  But  it  is  both  folly  and  injustice 
to  say  that  if  the  plaintiff  actually  proves  his  right  to  restitution 
yet  he  shall  not  have  it,  because  if  he  had  been  in.  the  wrong 
the  defendant  might  have  been  practically  unable  to  show  it. 
Let  the  plaintiff  be  held  to  make  out  his  case  with  any  d^ree 
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of  thoroughness  that  perfect  e^iijty  can  demand,  but  if  he  does 
80  make  it  out,  then  at  leasi;  let  him  have  his  rights,  so  incon- 
trovertibly  and  laboriously  proved.  The  absolute  fact,  really 
shown,  as  it  sometimes  may  be,  beyond  a  doubt,  must  be  allowed 
to  draw  after  it  the  only  consequence  which  is  known  to 
justice. 

A  banker  is  not  bound  to  pay  a  check  presented  after  bank- 
ing hours.  But  if  a  check  is  presented  after  banking  hours 
and  an  officer  of  the  bank  undertakes  to  make  any  answer  to 
the  payee  concerning  it,  it  has  been  said,  though  it  probably 
would  not  be  reiterated  in  the  United  States,  that  he  ought  to 
tell  him  that  it  may  be  paid  on  presentment  the  next  morning, 
provided  of  course  the  oondition  of  the  drawer's  account  at 
that  time  warrants  the  statement.^  This  remark  is  contained 
in  the  English  cases  only,  and  it  is  the  custom  in  London  thai 
a  check  presented  after  banking  hours  shall  be  marked,  if  the 
depositor  haa  funds,  and  shall  have  precedence  of  others  at  the 
clearing  house  next  day. 

If  the  bank  has  not  funds  enough  to  the  credit  of  the  drawer 
to  pay  his  check  in  full,  it  is  not  obliged  to  make  payment  in 
part.^  Whether  or  not  it  would  be  justified  in  .doing  so,  may 
be  questioned.  There  is  no  authority  on  the  point.  Nor  would 
banks  often  try  to  exercise  such  a  right.  If  they  can  do  so^ 
they  are  obviously  bound  to  indorse  the  amount  of  the  payment 
on  the  check,  which  would  of  course  still  remain  in  the  payee's 
hands,  and  which  would  otherwise  on  its  Seuse  appear  still  to  be 
good  for  the  full  value  named  in  it,  to  the  possible  deception 
and  loss  of  the  drawer,  or  of  innocent  tliird  parties.  But  the 
better  rule  perhaps  would  be,  to  save  misunderstandings  and 
complications,  that  if  a  bank  cannot  pay  in  full,  it  not  only 
may  not,  but  must  not,  pay  at  all.  The  drawer  has.  not  re^ 
quested  it  to  make  a  part  payment.  He  has  demanded  that  it 
do  a  certain  act ;  to  wit :  pay  a  certain  sum  of  money  on  his 

1  Whitaker  v.  Bank  of  England,  6  Carr.  &  P.  700 ;  1  Cromp.  M.  &  R.  744. 
s  Murray  v.  Judah,  6  Cowen,  490. 
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account.  If  it  will  not  do  this  act  according  to  the  terms  of 
the  authority  embodied  in  the  request,  it  bj  no  means  follows 
that  it  is  authorized  to  substitute  for  it  a  partial  performance, 
or  in  fact  a  materially  different  act.  Power  to  pay  only  a  part 
of  a  sum  is  not  necessarily  implied  in  an  order,  expressed  with- 
out alternative,  to  pay  that  specific  sum. 

What  will  Excuse  Refusal  or  Delay  of  Payment. 

The  position  of  the  bank  with  regard  to  the  payment  of 
checks  must  often  be  a  very  delicate  one.  For  it  is  as  it  were 
placed  between  two  fires.  If  it  refuses  to  pay  a  check,  which 
it  ought  to  pay,  then  it  is  liable  in  damages  to  the  depositor. 
If  it  pays  a  check  which  it  ought  not  to  pay,  in  ninety-nine 
cases  out  of  a  hundred  the  loss  will  be  its  own.  It  is  however 
noteworthy  that  in  no  case  where  damages  have  been  awarded 
to  a  depositor,  or  where  the  rule  has  been  laid  down  that  he 
should  have  damages,  has  it  been  otherwise  held  or  expressed 
than  that  the  damages  should  be  given  for  an  absolute,  unquali- 
fied refusal  to  pay.  Now,  it  may  well  be  that  a  refusal  to  pay, 
where  for  any  sufficient  cause  the  bank  has  reason  to  doubt  the 
regularity  of  any  part  of  the  transaction,  only  until  the  bank 
can  assure  itself  of  the  real  facts,  would  be  considered  so  far 
different  from  an  absolute  refusal  that  it  would  be  sanctioned 
as  justifiable  and  proper.  Of  course  the  bank  should  reserve 
funds  enough,  during  the  time  of  its  inquiry,  to  meet  the  check 
if  it  should  prove  to  be  correct.  Of  course  also  it  should  make 
the  qualified  nature  of  its  refusal  and  its  intent  so  to  withhold 
funds  enough  to  secure  the  check,  distinctly  known  to  the 
holder  at  the  time  of  his  demand.  Then  there  might  be  left 
as  a  fair  question  for  a  jury,  whether  or  not  the  conduct  of  the 
bank  was  bona  fide,  and  the  circumstances  of  suspicion  sufficient 
to  justify  the  delay  for  inquiry.  The  finding  of  these  facts  in 
the  affirmative  ought  to  absolve  the  bank  from  any  liability  to 
either  holder  or  drawer,  even  though  neither  of  these  parties 
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wilfully  or  negligently  gave  occasion  for  the  suspicious  circum- 
stances. For  the  nature  of  the  banking  business  is  such  that 
unless  the  privilege  of  taking  reasonable  precautions  of  this 
description  for  the  prevention  and  detection  of  fraud  and  irregu- 
larity were  allowed,  prudent  men  would  shrink  from,  the 
excessive  risk,  and  the  business  would  fall  into  the  hands  of 
adventurers.  Upon  a  strict  legal  basis,  a  demand  for  a  brief 
delay  of  payment,  for  inquiry's  sake,  need  not  be  construed  as 
an  absolute  refusal  to  pay,  for  which  alone  the  authorities  as  yet 
give  a  right  of  action. 

It  is  impossible  to  conceive  of  all  the  various  possible  occur- 
rences which  might  suffice  to  arouse  a  reasonable  suspicion  on 
the  part  of  the  bank  that  the  check  ought  not  to  be  paid.  But 
if  such  circumstances  do  exist,  and  are  sufficiently  strong  to 
give  to  the  payment  by  the  bank  the  character  of  gross  negli- 
gence upon  its  part,  then  the  loss  resulting  from  payment  is 
exclusively  that  of  the  bank.  Where  a  check  had  been  torn  to 
pieces  and  pasted  together  again,  and  was  in  this  shape  pre- 
sented to  the  bank  and  paid  by  it  without  inquiry,  the  laches 
of  the  bank  was  declared  to  be  so  excessive  that  it  should  bear 
the  loss.^  Yet,  to  go  back  to  the  argument  of  the  last  para- 
graph, it  is  evident  that  if  this  tearing  to  pieces  had  not  been 
done  animo  revoeandi,  but  accidentally,  and  in  the  hands  of  a 
bona  fide  holder  who  had  rightfully  pasted  it  again,  and  the 
bank  had  refused  payment  until  after  inquiry  could  be  had, 
this  dilemma  would  have  arisen ;  either  on  the  one  hand  that 
the  bank  would  not  be  liable  in  damages  to  the  depositor  though 
it  declined  to  pay  on  demand  his  bona  fide  check,  rendered  sus- 
picious only  after  it  had  left  his  hands  and  without  his  knowl- 
edge, or  on  the  other  hand  a  reductio  ad  absurdum  in  this  shape, 
(hat  if  the  bank  pays  the  check  and  it  turns  out  that  it  was 
irregular,  the  bank  shall  bear  the  loss ;  but  if  the  bank  refuses 
to  pay,  and  the  check  turns  out  regular,  then  the  bank  shall  be 
liable  in  damages.    The  latter  horn  leaves  the  bank  no  safety, 

^  Scholej  V.  Bamsbottom,  2  Camp.  486 ;  Ingham  v.  Primrose,  7  C.  B.  N.  S.  82. 
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saye  in  the  power  of  divination.  The  extravagance  of  this  real 
case  ought  to  make  it  unquestionable  that  for  sufficient  cause 
the  bank  may  demand  time  for  inquiry  without  subjecting  itself 
to  a  suit  by  the  depositor,  even  though  he  be  as  innocent  of  the 
cause  of  suspicion  as  the  bank  itself.  So  far  indeed  as  the 
reason  of  giving  the  depositor  damages  for  a  refusal  is  based 
upon  the  notion  that  his  credit  must  suffer  from  it,  the  basis  of 
the  rule  in  such  cases  as  the  above  is  destroyed.  For  it  can  in- 
jure no  depositor's  credit  that  the  bank  refuses  to  pay  upon  what 
it  believes  to  be  a  fraudulent  order  or  a  dishonest  effort  to  secure 
his  funds,  if  at  the  time  it  specifies  this  as  the  reason.  This, 
however,  is  only  one  ground  out  of  several  upon  which  the  rule 
allowing  damages  is  supported.  It  may  sometimes  be  that  the 
depositor  will  suffer  other  substantial  injury  from  the  refusal ; 
as,  for  example,  he  may  be  vexed  by  a  lawsuit  by  the  holder  of 
the  check.  Yet  even  for  the  cost  of  this  he  ought  not  to  recover 
from  the  bank  which  has  innocently  exercised  not  only  a  privi* 
lege  essential  to  its  safe  existence,  but,  in  a  certain  sense,  a 
duty  which  it  owes  to  the  conununity.  The  depositor  accepts 
the  risk  of  such  miscarriages  as  an  inseparable  incident  from 
the  convenience  of  using  the  facilities  of  the  bank. 

The  death  of  the  drawer  before  presentment  of  the  check 
operates  as  an  absolute  revocation  of  the  power  of  the  bank  to 
pay  upon  his  check.  At  the  instant  of  his  death  the  title  to 
.  his  balance  vests  in  his  legal  representatives,  and  his  own  order 
is  no  longer  competent  to  withdraw  any  part  of  that  which  is 
no  longer  his  own  property.^  It  has  been  laid  down  in  the 
text-books,^  quite  generally,  that  if  the  payment  be  made  by  the 
bank  in  ignorance  of  the  death  of  the  drawer,  the  bank  will  be 
protected.  Doubtless  this  would  be  so  held  in  equity,  if  not  in 
law.  But  it  must  be  acknowledged  that  the  cited  case  of  Tate 
V.  Hilbert,  which  the  text-books  all  rely  upon  as  their  sole 

1  Tate  V.  Hilbert,  2  Vesey,  Jr.  111. 

s  Grant  on  Bankers  and  Banking,  p.  48,  n. ;  Byles  on  Bills,  Sharswood's  Ed. 
p.  24 ;  Story  on  Promissory  Notes,  §  498,  a,  ed.  1868,  p.  695. 
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authority  for  the  statement,  does  not  touch  upon  the  point,  and 
furnishes  no  basis  for  considering  that  the  rule  has  the  support 
of  so  much  as  a  single  adjudicated  cause. 

It  has  been  carelessly  laid  down  also  in  American  text-books 
that  the  commission  by  the  depositor  of  an  act  of  bankruptcy 
revokes  the  power  of  the  bank  thereafter  to  pay  his  checks. 
Readers  consulting  the  works  which  make  this  statement  will 
ob&erve  that  they  cite  for  it  only  English  authorities.  In  fact 
it  is  statutory  law  in  England,  and  as  such  is  peculiar  to  that 
country.  The  error  would  of  course  be  at  once  detected  in  our 
courts ;  but  its  repetition  ought  to  be  promptly  stopped.  It  is 
not  law  in  the  tTnited  States.  Indeed  there  is  no  possibility  of 
saying  precisely  at  what  stage  of  bankruptcy,  in  our  country, 
the  bank  ceases  to  be  justified  in  paying  the  bankrupt's  checks. 
Certainly  it  is  not  when  it  first  learns  that  he  has  committed 
an  act  of  bankruptcy.  Even  the  adjudication  of  bankruptcy, 
made  upon  the  petition  of  the  bankrupt  himself  or  of  his  cred- 
itors, is  an  act  so  quietly  done  in  the  office  of  the  register  that 
the  bank  can  have  no  knowledge  of  it  save  by  accident.  Whether 
it  would  be  obliged  to  take  notice  of  it,  if  it  heard  it  by  rumor, 
or  report,  is  doubtful.  Such  authority  is  often  untrustworthy. 
But  the  United  States  Marshal  is  directed  to  take  possession  of 
all  the  effects  of  the  bankrupt  at  an  early  stage  in  the  proceed- 
ings. This  is  the  first  provision  which  the  act  afifords  for  any 
authoritative  notice  to  the  bankers  of  the  cessation  of  the  right 
of  the  bankrupt  depositor  to  withdraw  his  balance.  It  is  suc- 
ceeded by  publication  in  the  papers,  which  doubtless  must  also 
be  taken  as  notice,  if  none  prior  has  been  had.  But  it  certainly 
seems  that  if  in  the  interval  before  such  actual  notice  from  the 
marshal  or  constructive  notice  by  publication,  the  bank  had 
continued  to  pay  checks  in  good  faith  and  in  ignorance,  or  per- 
haps even  in  an  honest  disbelief,  of  the  pendency  of  bankruptcy 
proceedings,  it  must  be  impossible,  in  view  of  the  provisions  of 
the  Bankruptcy  Act,  to  say  that  the  bank  had  done  wrong  or 
could  be  held  to  refund  to  the  assignees  the  sum  so  paid  away. 
If  the  bank  pays  on  the  bankrupt's  check,  when  the  law  does 
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not  sanction  the  payment  as  a  discharge  pro  iardo  of  the  bank's 
debt,  the  right  of  action  to  recover  the  amount  lies  only  in  favor 
of  the  assignees  in  bankruptcy.  The  autliority  is  English ;  but 
must  be  regarded  as  of  general  application.^ 

Dvty  of  the  Bank  confined  to  simple  Payment. 
The  only'  act  which  the  bank  is  under  obligation  to  perform 
for  the  holder  of  the  check,  is  to  pay  it.  It  is  not  required  to 
answer  the  abstract  question  whether  or  not  the  drawer  has 
funds.  It  is  not  obliged  to  accept  or  to  certify.  It  is  not  bound 
to  promise  to  reserve  funds  of  the  drawer  to  pay  it  at  any  future 
hour  or  day.  Its  sole  and  entire  duty  is,  at  the  time  when 
actual  and  immediate  payment  is  demanded,  to  make  such  act- 
ual and  immediate  payment.  It  may  voluntarily  bind  itself 
by  any  other  undertaking ;  but  in  doing  so  it  goes  beyond  what 
can  be  legally  required  of  it.  For  its  refusal  to  do  any  thing 
save  to  pay  at  once  and  in  full  renders  it  liable  to  no  action  by 
any  person  whomsoever.^ 

Stak  ChecJcs. 
When  a  bank  is  entitled  to  consider  that  a  check,  drawn  upon 
it  and  presented  for  payment,  is  stale  or  old  and  therefore  sub- 
ject to  suspicion,  and  not  to  be  paid  without  inquiry,  is  a  mat- 
ter on  which  few  authorities  enlighten  us.  No  rule  of  law 
fixes  any  length  of  time  that  shall  be  conclusive  against  a 
check.^  But  Grant  says  that  it  is  a  sound  and  ordinary  rule 
of  business  not  to  pay  "  old  "  checks  without  inquiry.*  The 
difficulty  is  to  say  what  is  an  ^'  old  "  check.  For  a  check  may 
be  old  as  between  some  of  the  parties  when  it  is  not  old  as 
between  others.  Thus  the  drawer  of  the  check  may  expect  it 
to  be  presented  for  payment,  or  mailed  for  payment  if  it  be 
drawn  on  a  bank  in  a  distant  place,  on  the  day  succeeding  that 

1  Matthew  v.  Sherwell,  2  Taunt  489 ;  1  Bote,  118. 

*  Bradford  v.  Fox,  89  Barb.  208. 

*  Dehors  v.  Harriotj  1  Show.  164 ;  Brown  v.  Dayies,  8  Term,  80 ;  Sturterant 
o.  Foord,  4  Scott,  N.  R.  668;  Rothschilds  v.  Qomey,  9  Bam.  &  Cr.  888;  WU- 
letts  V.  PhoBnix'^Biuik,  2  Duer,  121. 

*  P.  47. 
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of  the  issuing  or  the  delivery  to  the  payee.  If  it  is  not  so,  and 
the  bank  fails  subsequently  and  before  presentment  for  pay- 
menty  the  drawer  is  exonerated.  But  on  the  other  hand,  if  he 
be  not  in  this  or  in  any  other  manner  a  sufferer  by  the  delay 
in  presentment,  he  will  continue  to  be  liable  on  the  check  until 
the  Statute  of  Limitations  has  run  against  it.^  Still  other  rules 
govern  the  liability  of  indorsers.  So  it  is  apparent  that,  whereas 
a  check  ought  in  prudence  to  be  presented,  or  put  in  due  course 
for  presentment,  on  the  day  following  that  of  its  delivery,  yet 
it  is  in  no  degree  invalidated  by  being  held  over  indefinitely, 
and  the  only  risk  incurred  by  the  holders  is  that  of  the  continu- 
ing solvency  of  the  bank.  A  bank  can  never  absolutely  reject 
a  check  as  stale  simply  by  reason  of  its  age.  Only  when  it  has 
been  kept  out  a  length  of  time,  which  in  view  of  the  ordinary 
course  of  business  is  excessive,  unreasonable,  or  suspicious,  then 
the  bank  has  the  same  privilege  or  duty  which  it  has  in  other 
cases  of  suspicion,  to  wit,  to  insist  upon  a  delay  of  payment  till 
it  can  have  proper  time  to  inquire  and  satisfy  itself  of  the  regu- 
larity of  the  transaction.  Yet  if  it  be  willing  to  run  the  risk 
and  pay  the  check,  it  is  protected  if  the  check  be  good.  For 
mere  lapse  of  time  does  not  invalidate  a  check,  which  remains 
a  continuing  authority  to  the  bank  to  pay  the. amount  which  it 
calls  for  out  of  the  depositor's  funds  at  any  time  before  the 
Statute  of  Limitations  against  simple  debts  has  run  against  it. 
Cognate  to  this  doctrine  and  supporting  it  by  implication  is  the 
rule  that  the  holder  may  sue  the  drawer  on  the  check  at  any 
time  before  outlawry  by  lapse  of  time,  provided  that  at  any  time 
before  the  institution  of  his  suit  he  has  presented  the  check  for 
payment  and  payment  has  been  refused^    Aa  the  suit  may  be 

^  Cmger  o.  AnnstroDg,  8  JohiiB.  Ca.  5 ;  Conroj  v,  Wamen,  id.  269 ;  Murraj 
V.  Judah,  6  Cow.  490;  Mohawk  Bank  v.  Broderick,  10  Wend.  806;  18  id.  183; 
Litde  p.  Phoenix  Bank,  2  HiU,  425;  Pack  v.  Thomas,  18  S.  i&  M.  11 ;  Harbeck  o. 
Craft,  4  Duer,  122 ;  Robinson  v.  Hawkesford,  9  Q.  B.  62 ;  MuUick  v,  Radakissen, 
28  Eng.  Law  &  Eq.  94 ;  Alexander  v.  Burchfleld,  7  M.  &  G.  1067 ;  Serle  v,  Nor- 
ton, 2  Moody  &  R.  401 ;  Laws  v.  Rand,  8  C.  B.  N.  S.  442 ;  Story  on  Promissoij 
Kotes, ;  Shanwood's  Ed.  pp.  680,  688 ;  Grant  on  Bankers  and  Banking,  p.  47. 


264  CHECKS. 

brought  at  any  time  before  outlawry,  so  the  presentment  may 
be  made  at  any  time  before  suit  brought.  The  same  Ihnit  is 
set  upon  each ;  and  presentment  could  not  be  demanded,  as  au 
indispensable  preliminary,  to  be  made  at  a  time  when  it  could 
not  legally  and  properly  be  met  by  the  bank  with  a  payment.^ 

Indeed  in  discussing  as  to  when  the  taker  of  an  old  check 
eould  be  held  to  take  it,  like  other  stale  paper,  subject  to  the 
same  equities  to  which  it  was  liable  in  the  hands  of  the  trans*" 
ferror,  several  authorities  go  so  £Eur  as  to  say  that  it  is  never, 
until  outlawed  by  lapse  of  time,  to  be  considered  as  overdue 
within  the  operation  of  this  rule  of  law.  They  say  that  in  fact 
a  check  is  not  really  due  till  it  is  demanded;  therefore  it^  is 
not  overdue  till  it  has  been  presented  and  dishonored. 

So  it  seems  that  simple  age  alone  must  be  something  so 
extraordinary  as  to  be  inconsistent  with  the  ordinary  course  of 
business  in  order  to  give  the  bank  the  right  to  demand  delay* 
It  is  clear,  and  supported  by  authority,  —  in  fact  by  unavoid* 
able  implication  from  most  of  the  authorities  above  cited, — that 
on  the  other  hand  if  age  to  this  degree  exists,  it  is  ground  suffi- 
cient for  insisting  upon  delay.  Whether  or  not  the  age  is  so 
great  that  suspicion  should  have  attached  is  a  question  for  the 
jury,  and  would  arise  in  any  suit  which  might  be  brought  against 
the  bank  for  damages  by  reason  of  its  refusal  to  cash  the  check 
immediately  upon  demand.^  The  cases  and  authorities  here 
cited  go  far  to  support  the  general  doctrine  advocated  anU^ 
p.  258,  for  the  privileges  of  the  bank  should  certainly  be  no 
greater  where  the  circumstance  of  suspicion  is  simply  age  of  the 


.  ^  Conroj  t;.  Wanen,  8  Johns.  Ca.  269 ;  Mohawk  Bank  v.  Broderick,  10  Wend. 
804;  18  id.  188;  Gough  r.  Staats,  18  id.  549;  Daniels  v.  Kyle,  1  Eelley,  804; 
Eldng  V.  BrinkerhofT,  2  Hall,  469. 

^  Stoiy  on  Promissoiy  Notes ;  Sharswood's  Ed.  pp.  678»  679 ;  Crnger  v,  Ann- 
strong,  8  Johns.  Ca.  6 ;  Barough  v.  White,  4  Barn.  &  Cress.  826 ;  Grant  on  Bank- 
ers and  Banking,  p.  61,  ei  aeq, ;  Rothschild  v.  Comey,  9  Bam.  &.  Cress.  889. 

>  Boehm  v.  Stirling,  7  Term,  428 ;  cited  to  the  same  point  in  Bayley  on  Bills, 
cap.  V.  §  8 ;  and  both  cited  in  Grant  on  Bankers  and  Banking,  p.  62,  n. ;  Lancas- 
ter Bank  v.  Woodward,  18  Fenn.  St.  867. 
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check,  than  in  oases  where  other  circumstances  justify  as  great 
or  greater  doubts. 

We  will  take  leave  of  this  topic  with  the  statement  of  the 
Pennsylvanian  case  of  the  Lancaster  Bank  v.  Woodward.^  It 
is  the  most  valuable  of  all  which  bear  upon  the  matter  under 
discussion.  A  check  was  drawn,  in  which  a  daj  certain  was 
named  for  payment.  Neither  on  that  day  nor  on  any  subsequent 
day  had  the  drawer  funds  in  the  bank  to  meet  the  check.  After 
the  lapse  of  one  year  from  the  day  named  for  payment  the  check 
was  presented  to  the  bank  and  demand  made.  The  bank 
paid  it.  The  drawer,  having  in  the  mean  time  discharged  the 
original  debt,  and  considering  therefore  that  the  check  was  no 
longer  good  at  least  as  against  him,  refused  to  reimburse  the  bank, 
which  accordingly  brought  a  suit  against  him.  The  court  said 
that  the  authorities  differed  as  to  whether  the  question  of  what 
was  reasonable  time  for  the  presentment  of  a  check  should  be 
regarded  as  a  question  of  law  for  the  court  or  of  fact  for  the 
jury.  Generally  speaking  the  latter  was  probably  the  better 
course.  But  in  this  case  payment  of  so  old  a  check,  under 
such  circumstances  of  suspicion  as  the  drawer's  continued 
want  of  any  deposit  to  meet  it,  must  be  considered  to  show  a 
degree  of  n^ligence  on  the  part  of  the  bank  so  great  that  the 
court  felt  itself  justified  in  taking  the  case  from  the  jury  on 
the  ground  that  as  matter  of  law  the  bank  could  not  recover. 
The  circumstances  were  "suflBcient  to  put  the  bank  on  in- 
quiry;" its  negligence  in  failing  to  make  inquiry  precluded 
it  from  relief  as  against  the  drawer.* 

Upon  whose  Checks  the  Bank  s?mU  Pay, 

The  indebtedness  of  the  bank  upon  a  deposit  is  dischai^d 
pro  tanto  by  its  payments  made  upon  any  order,  check  or  draft 

1  18  Penn.  St  857. 

3  In  a  case  in  New  York,  ariaing  between  individuals,  parties  to  the  check,  it 
was  held  that  where  the  fiu^ts  were  not  disputed,  the  question  of  whether  or  not 
due  diligence  had  been  used  in  presentment  was  one  of  law  fbr  the  court  Bry- 
den  V,  Bryden,  11  Johns.  187. 
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signed  by  anj  person  who  would  have  the  power  to  demand 
and  receive  the  deposit,  regarded  as  a  simple  debt,  and  to  give 
full  and  sufficient  acquittance  for  it. 

If  several  persons,  not  being  partners,  make  a  deposit  to 
their  joint  credit,  the  bank  ought,  by  the  rule  of  the  law  mer- 
chant, to  have  the  signatures  of  all  of  them  appended  to  a 
check  before  paying  it.^  But  if  the  deposit  be  made  to  their 
joint  and  several  credit,  then  the  order  of  any  one  of  them  may 
be  honored.  Mr.  Grant  intimates  that  in  case  of  a  payment 
made  from  a  joint  account  solely,  upon  tlie  order  of  less  tliam 
all  of  the  depositors,  the  amount  paid  could  not  be  recovered  by 
the  bank  from  the  actual  signers ;  on  the  ground  that  the  proceed- 
ing on  the  part  of  the  bank  would,  under  the  circumstances, 
be  simply  a  gratuitous  payment.  The  rule  is  needlessly  harsh, 
and  since  it  is  only  hazarded  as  a  surmise,  unsupported  by  ad- 
judications, though  it  may  serve  as  an  emphatic  warning  to 
banks,  it  cannot  at  present  be  accepted  as  law. 

If  the  deposit  is  placed  to  the  credit  of  divers  persons,  as 
tnuteesj  the  signature  of  all  is  indispensable  to  the  validity  of 
the  check. 

But  in  one  case  in  England  where  the  trust  fund  was  small 
and  there  were  five  trustees  who  were  scattered  widely  asunder 
throughout  the  Kingdom,  the  Court  of  Chancery  interfered,  to 
save  expense,  and  made  an  order  that  payment  should  be 
made  to  them  ^^  or  any  of  them."  ^  Grant  in  citing  the  case  ^ 
seems  half  inclined  to  question  the  propriety  of  the  decision ; 
and  declares  that  at  any  rate  it  would  seem  that  the  fund  must 
have  been  previously  under  the  control  of  the  court,  as  hap- 
pened to  be  the  fact  in  the  particular  case. 

In  England  the  inclination  has  been  to  extend  the  same 
principle,  by  analogy,  to  assignees  of  an  estate  in  bankruptcy. 
Grant  considers  it  as  still  doubtful  whether  the  signature  of 

1  See  Grant  on  Bankers  and  Banking,  pp.  29,  ei  teq, ;  Innee  v.  Stephenson,  1 
Moody  &  Rob.  Ii6 ;  Stone  v.  Marsh,  Ryan  &  M.  864. 
3  Shortbridge's  Case,  12  Vesej,  Jr.,  28. 
*  Grant  on  Bankers  and  Banking,  p.  80. 
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one  aBsignee  would  suffice  to  discharge  the  bank.^  In  Can  v. 
Bead  ^  the  Lord  Chancellor  said  that  he  doubted  whether  the 
receipt  of  one  assignee  given  in  return  for  a  payment  made  to 
him  singly  would  discharge  the  debtor;  that  the  discharge 
could  not  be  absolute  unless  a  receipt  were  also  obtained  from 
the  co-assignee.  The  ruling  was  based  on  the  principle  that 
assignees  in  bankruptcy  were  a  sort  of  trustees.  Equity,  how- 
ever,  will  also  exert  the  same  control  over  the  fund  in  the 
hands  of  the  assignees,  when  one  of  them  absconds,  which  we 
have  seen  that  it  would  exert,  on  other  sufficient  cause,  over 
an  ordinary  trust  fund.  So  where  one  of  three  co-assignees 
absconded,  the  two  remaining  assignees  petitioned  the  Court  of 
Chancery  that  the  bank  should  be  ordered  to  pay  upon  checks 
signed  only  by  them,  and  the  Lord  Chancellor  made  the  order 
as  requested.^  So  long  as  our  present  Bankruptcy  Act  re- 
mains in  force  the  question  is  not  one  which  can  ever  arise  in 
this  country.  For  the  act  expressly  directs  how  the  deposits 
and  drafts  of  the  assignees  shall  be  made  and  signed,  and  no 
check  can  be  properly  paid  by  the  bank  unless  it  has  not  only 
been  signed  according  to  the  law  by  both  assignees,  but  has  also 
been  countersigned  by  the  Register  in  Bankruptcy.^ 

As  the  ordinary  rule  in  regard  to  executors  and  administra- 
tors is  precisely  the  converse  of  that  concerning  trustees,  and 
as  the  signature  of  one  executor  is  sufficient  to  discharge  a 
simple  contract  debtor  ;  so  the  signature  of  one  of  several  who 
are  co-executors  or  co-administrators,  de  faeto^  to  a  check,  is 
sufficient  authority  to  the  bank  to  pay  it.^ 

The  theory  of  the  law  furnishes  no  sound  reason  for  except- 
ing checks  from  the  general  rule  that  where  one  executes  an 

1  Grant  on  Bankers  and  Banking,  p.  28.  '8  Atkjns,  695. 

s  Ex  parte  Hunter,  2  Rose,  868;  1  Meriv.  408;  stated  to  be  decided  on  the 
anthority  of  Ex  parU  Collins,  2  Cox,  427. 

4  Rule  XXVin.,  supplementary  to  the  act  to  establish  an  uniform  system  of 
bankruptcy,  approved  March  2,  1867. 

«  Ex  parte  Rigby,  19  Yes.  Jr.,  468;  Can  v.  Read,  8  Atkyns,  696;  Allen  v. 
I>undas,  8  Term,  126 ;  Pond  o.  Underwood,  2  Ld.  Raym.  1210 ;  Prosser  v.  Wag- 
ner, 1  C.  B.  N.  S.  289. 
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instrument  simply  "  A.  B.,  Trustee,"  or  "  A.  B.,  Executor"  or 
the  like,  tlie  appended  words,  if  not  explained  by  the  context, 
must  be  construed  simply  as  words  of  description.  In  order  to 
make  it  clear  in  what  character  or  capacity  A.  B.  is  acting  ho 
should  state  under  what  trust  he  is  trustee  or  of  whose  estate  he 
is  executor.  But  the  duty  of  the  bank  is  probably  restricted  to 
requiring  a  signature  which  shall  correspond  with  the  tenns  of 
the  deposit  account.  K  A.  B.  deposits  money  to  the  account 
of  "  A.  B.,  Trustee,"  or  of  «  A.  B.,  Executor,"  the  bank  is 
not  bound  to  inquire  or  to  take  notice  of  any  fact  as  being  in* 
timated  by  these  additional  words.  He  deposits  as  ^^  A.  B., 
Trustee ;"  he  may  draw  out  as  *^  A.  B.,  Trustee."  He  might 
deposit  in  a  fictitious  name,  or  under  a  firm  or  corporate  style, 
as  convenience  or  a  whim  should  induce  him.  The  bank  is 
absolved  if  the  signature  is  tliat  of  the  person  making  the  de- 
posit, and  accords  precisely  with  the  name,  description,  or  style, 
to  the  credit  of  which  ihat  person  chose  to  place  the  money. 
Hence  if  the  depositor  instituted  the  account  in  his  name  as 
^^  trustee  for  C.  D.,"  it  is  possible,  and  would  follow  from  a 
rigid  application  of  the  strict  rule  of  the  law,  that  a  check,  paid 
from  that  account  upon  his  signature  simply  as  ^^  trustee," 
might  not  be  regarded  as  a  good  payment,  if  the  money  did 
not  really  come  to  the  use  of  the  trust  estate.  The  proper  and 
only  safe  rule  for  the  bank  to  adopt  is  to  require  the  signature 
to  be  identical  in  terms  with  the  credit  on  the  books.^ 

Where  a  corporation  opens  a  deposit  account  with  a  bank,  it 
is  ordinary  prudence  for  the  bank  to  satisfy  itself  upon  the 
matter  of  who  are  the  ofiicers  competent  under  the  charter  or 
the  by-laws  to  draw  checks.  If  it  makes  payments  upon 
checks  signed  by  officers  among  whose  legal  functions  the 
right  of  signature  does  not  appear,  then  it  runs  a  very  serious 
risk  of  being  still  held  responsible  to  the  corporation  for  the 
amount  thus  irregularly  paid  away.  It  may  find  means  to 
protect  itself  by  showing  an  implied  authority  in  the  officer  so 

1  See  Tiyon  v.  Oxley,  8  O.  Greene  (Iowa),  289. 
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to  sign ;  or  a  subsequent  ratification  by  the  company  of  the 
particular  act  of  signing ;  or  possibly  by  proof  that  the  money 
was  actually  spent  in  the  due  and  necessary  course  of  the  cor* 
porate  afifoirs.  But  these  are  slender  reeds  on  which  to  rely. 
Even  if  these  facts  exist,  it  will  probably  be  difficult  and  per- 
haps impossible  for  the  bank  to  gather  competent  evidence  of 
them.  The  prima  faeie  case  is  against  the  bank  if  it  pays  on 
a  check  irregularly  or  improperly  signed ;  and  as  formalities 
are  often  of  vital  importance  in  corporate  affairs,  a  bank  can* 
not  neglect  to  demand  strict  compliance  with  them  without 
incurring  serious  danger  of  loss.  The  power  of  signing 
checks  may  be  conferred  in  a  considerable  variety  of  ways. 
Thus,  in  many  States,  general  laws  governing  corporations 
may  prescribe  the  rule ;  otherwise  the  charter  of  the  particular 
corporation  may  prescribe  it,  perhaps  in  contravention  of  such 
laws.  It  may  be  left  to  be  declared  by  by-laws.  And  in  the 
absence  of  regulation  in  any  of  these  methods,  it  may  be  settled 
by  custom,  course  of  dealing,  and  the  implied  power  arising 
from  these  sources.  Ordinarily,  it  is  assumed,  in  the  absence 
of  specific  regulation,  that  the  treasurer  has  control  of  the 
funds  of  the  company.  Yet  it  is  by  no  means  certain  that  this 
general  assumption  would  alone  afford  a  safe  and  sufficient 
basis  to  justify  the  bank  in  paying  money  on  a  treasurer's 
check.  The  technical  theory  is  that  a  check  is  like  an  acquit- 
tance, discharge,  or  receipt  given  for  an  ordinary  money  debt. 
But  it  by  no  means  follows  that  this  rule  can  be  applied  as  an 
universal  touchstone,  with  the  view  of  holding  that  a  payment 
may  be  safely  made  on  a  check  signed  by  any  person  who  can 
receipt  for  payments  made  to  the  corporation.  For  it  may 
well  be  that  the  corporation  may  have  created  an  agent  whose 
function  is  or  includes  the  right  to.  make  collections  and  give 
receipts,  without  any  right  whatsoever  to  sign  checks.  Further, 
if  the  power  to  draw  checks  is  conferred  by  statute  or  charter 
upon  any  designated  officer,  it  may  be  that  it  is  not  conferred 
exclusively*    The  positive  affirmance  of  the  law  that  one  shall 
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be  able  to  draw  checks,  may  not  in  all  cases  preclude  the  cor- 
poration from  conferring  expressly  or  by  implication  the  same 
power  upon  other  officers  also.  This  will  depend  upon  the 
language  of  the  law  of  the  corporate  existence.  The  old  Eng- 
lish rule  of  law,  requiring  all  documents  in  the  nature  of  con- 
tracts to  be  executed  under  the  corporate  seal,  has  been  so  long 
forgotten  and  disused  in  respect  to  such  common  instruments 
of  daily  use  as  checks  and  receipts  and  the  like,  that  it  has 
almost  sunk  out  of  memory.^ 

Upon  the  whole,  no  rule  can  be  laid  down  under  which  a 
bank  can  be  sure  of  protecting  itself,  except  that  it  shall  always 
inform  itself  by  sufficient  inquiry  who  may  sign  and  in  what 
form  they  are  to  sign.  For  though  ordinarily  the  general  fiscal 
officer  will  have  control  of  the  bank  deposit,  yet  this  is  not 
necessarily  or  always  the  case.  Especially  frequent  is  the  habit 
of  requiring  his  checks  to  be  countersigned  by  some  other  of 
the  corporate  agents.  How  far  a  bank  would  be  affected  by  a 
knowledge  of  such  a  regulation,  which  had  not  been  especially 
brought  to  its  notice,  is  still  an  open  question.  If  the  role 
were  only  in  the  by-laws  it  might  be  regarded  as  incumbent  on 
the  corporation  to  notify  the  bank,  rather  than  on  the  bank  to 
inquire  of  the  corporation.  But  if  the  law  of  the  corporate 
existence  were  a  public  law,  it  is  not  at  all  improbable  that  the 
courts  might  demand  knowledge  of  it  on  the  part  of  the  bank 
officers,  as  a  part  of  their  own  duties.  K  the  person  whose 
signature  is  furnished  to  the  bank  at  the  time  of  the  deposit, 
as  that  of  the  party  authorized  to  draw  checks,  thereafter  does 
draw  them,  the  bank  will  be  protected  in  its  payments  upon 
them,  eyen  though  properly  he  was  not  empowered  to  draw.' 
In  England  the  deed  of  settlement,  as  they  style  the  corporate 
charter,  often  specifically  requires  all  corporate  checks  to  be 
signed  by  three  directors. 

In  whatever  form  the  check  may  be  drawn  it  would  seem  at 

1  9  C.  B.  811 ;  19  L.  J.,  C.  P.  877. 

s  Fulton  Bank  v.  New  York  &  Sharon  Canal  Co.,  4  Paige,  127. 
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least  that  it  should  be  clearly  signified  hj  some  words  upon  its 
face  that  it  is  designed  to  be  and  is  the  check  of  the  corpora- 
tion. It  is  by  no  means  necessary  that  the  signature  should 
be  that  of  the  corporate  name ;  but  the  corporate  nature  of  the 
act  must  be  clearly  apparent.  In  the  case  of  Serrell  v.  Derby- 
shire Railroad  Company,^  where  the  signature  of  three  direc- 
tors was  required,  a  check  was  introduced  which  was  signed 
by  three  persons,  who  were  as  matter  of  fact  directors,  but 
who  did  not  so  style  themselves  on  the  face  of  the  check. 
Neither  was  there  upon  it  any  further  reference  to  the  corpora- 
tion than  Was  comprised  in  the  impression  of  a  stamp  which 
bore  the  corporate  name  and  a  date.  It  was  decided  that  the 
check  did  not  sufficiently  purport  to  be  the  check  of  the  com- 
pany, and  would  not  bind  the  company  even  in  the  hands  of  a 
bona  fide  holder  for  value.  It  is  an  unavoidable  corollary  from 
this  that  the  bank  having  the  corporate  funds  on  deposit  would 
not  have  been  protected  in  paying  this  check,  and  could  not 
have  had  credit  for  the  amount  in  its  account  with  the  corpo- 
ration had  the  money  been  misapplied.  But  how  far  in  such  a 
case  it  would  avail  the  bank  to  show  that  in  the  usual  course  of 
its  previous  dealing  with  the  corporation  checks  drawn  in  this 
form  had  always  been  cashed  without  question,  no  authorities 
enable  us  to  say.  Grant  puts  it  as  a  queerer  but  apparently  in* 
clines  to  think  that  evidence  to  this  e£fect  might  materially  bene- 
fit the  bank,  provided  the  transaction  were  in  no  part  tainted  with 
any  approach  to  bad  faith.^  But  the  authorities  ^  which  he  cites 
must  be  acknowledged  not  to  be  very  conclusive  or  satisfactory. 
Ordinarily  every  firm  or  partnership  has  its  firm  name  or 
style  in  which  the  checks  drawn  by  it  are  signed,  either  by  any 
one  of  the  partners  or  by  any  attorney  sufficiently  empowered 

1  9  C.  B.  811 ;  19  L.  J.,  C.  P.  877. 

'  Grant  on  Bankers  and  Banking,  p.  86. 

>  Barber  v,  GingeU,  8  Eap.  60,  which  holds  that  the  fact  that  one  has  habita- 
allj  paid  forged  bills  may  be  shown,  as  constituting  an  adoption  by  him  of  a 
similar  bill,  against  which  he  seeks  to  set  up  the  forgery ;  Levy  v.  Pyne,  Car.  & 
M.  468 ;  Bult  v.  Morrell,  12  Ad.  &  £1.  746. 
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thereto  by  the  partnership.  Upon  any  check  so  si^ed  the 
bank  is  bound  to  make  payment.  As  a  bank  is  bound  to  know 
its  customers'  handwriting,  so  it  is  bound  to  know  the  hand- 
writing of  the  various  members  of  the  partnership ;  for  the  com- 
bination of  all  their  handwritings  may  be  said  to  constitute  the 
handwritii^  of  the  firm  which  is  the  customer.  Each  of  them 
is  entitled  to  draw  a  check  and  to  sign  it  with  the  firm  name^ 
and  the  bank  ia  bound  to  recognize  and  honor  the  instrument. 
In  like  manner  it  is  bound  to  honor  checks  signed  witii  the 
firm  name  by  one  duly  empowered  so  to  sign.  But  as  the 
bank  owes  this  duty  to  the  firm,  so  the  firm  owes  a  reciprocal 
duty  to  the  bank.  If  it  admits  a  new  partner  or  creates  an 
attorney,  it  is  bound  to  notify  the  bank,  and  to  show  his  signa- 
ture of  the  firm  name.  Grant  lays  down  that  the  bank  is  not 
bound  to  pay  a  check  signed  by  one  who  is  not  known  to  it  to 
be  a  member  of  the  copartnership,  as,  for  example,  by  one  who 
is  a  dormant  partner.^  But  in  a  judicial  decision,  recognizing 
the  correctness  of  this  rule,  it  was  also  added  that  if  there  was 
any  evidence,  however  slight,  going  to  show  that  the  bank 
ought  to  have  known  the  fact  of  the  signer's  partnership,  thea 
the  question  was  made  for  the  jury :  Whether  or  not  the  bank 
ought  to  have  known  this.  K  the  question  were  answered  in 
the  afiirnuitive  the  bank  would  be  held  to  all  the  consequences 
of  actual  knowledge ;  if  in  the  negative,  then  the  bank  would 
bo  acquitted  by  its  payment.^ 

On  the  other  hand  it  is  allowable  for  the  bank  to  show  that 
a  deposit  or  credit,  standing  in  the  name  of  an  individual  part- 
ner, was  really  partnership  property,  and  in  fact  a  partnership 
credit.  By  proof  of  this  it  will  be  absolved,  if  it  has  paid 
partnership  checks  out  of  these  funds.  But  its  proof  must  be 
very  thorough  and  satisfactory.  Simple  evidence  that  the 
money  deposited  was  at  the  time  partnership  property  does 
not  go  far  enough ;  but  must  be  supplemented  apparently  by 

^  Grant  on  Bankers  and  Banking,  p.  88. 
2  Cooke  V.  Seeley,  2  Ezch.  740. 
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evidence  that  it  was  also  really  paid  in  on  partnership  ao* 
county  and  was  designed  to  constitute,  or  at  least  ought  right- 
fully to  have  been  designed  to  constitute,  a  fund  available  for 
partnership  uses  and  for  the  honoring  of  partnership  checks.^ 

Doubtless  also  unless  the  checks  were  signed,  as  is  custom- 
ary, simply  with  the  firm  name,  the  fact  might  be  properly 
regarded  as  so  extraordinary  and  suspicious  that  the  bank 
would  be  protected  if  in  good  faith  it  should  refuse  payment 
on  them  until  it  could  have  time  for  inquiry.  At  the  same 
time  it  is  surprising  to  see  in  what  a  number  of  cases  persons 
do  not  seem  to  have  been  content  to  simply  sign  the  firm  name, 
but  have  discovered  the  greatest  number  of  ingenious  methods 
of  evading  a  duty  apparently  so  very  simple  and  unobjection- 
able. Some  few  of  these  cases  may  possess  sufficient  interest 
or  value  to  justify  a  brief  summary  of  them.  They  are  all 
English  however ;  for  the  freakish  disposition  which  must  have 
given  rise  to  them  does  not  appear  to  have  prevailed  in  the 
United  States,  at  least  not  sufficiently  to  have  found  its  way 
into  the  law  reports. 

A  check  signed  "  A.  &  Co.  per  procuration  of  A."  is  a  good 
check  to  bind  the  firm,  and  may  accordingly  be  paid  by  the 
bank  from  the  funds  standing  to  the  credit  of  the  &rm.^ 

A  check  was  signed  by  one  partner  only  ;  but  he  distinctly 
stated  himself  to  be  signing  also  on  behalf  of  all  the  rest : 
thus,  "  For  A.  B.  C.  and  D.  —  C."  It  was  held  that  the 
obligation  bound  the  partnership,  inasmuch  as  C.  had  authority* 
to  execute  such  an  obligation  in  the  name  of  the  partnership ; 
also  that  0.  could  not  be  individually  held  upon  it.^ 

Whether  or  not  a  partner  could  sufficiently  bind  the  firm  by 
signing  the  individual  names  of  the  several  partners  respec- 

1  Sims  V.  Bond,  6  Bam.  &  Ad.  889. 

s  Williamson  v.  Johnson,  1  Barn.  &  C.  .149. 

>  Ex  paxte  Buckley,  14  Mee.  &  W.  469.  Tlus  case  oTorrnles  the  previotu 
case  of  Hall  v.  Smith  reported  in  1  Bam.  &  Cress.  407 ;  2  D.  &  R.  584 ;  which 
was  to  a  oontrarj  efSbct.  The  opinions  were  giren  hy  Barons  Parke,  Alderson, 
and  Piatt. 

18 
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tively,  instead  of  simply  signing  the  firm  name,  is  a  question 
which  is  perhaps  not  fully  settled.  The  inclination  is  to 
answer  it  in  the  affirmative.  Grant  is  only  willing  to  put  it  as 
a  qwxre.  But  the  case  which  he  cites  seems  fully  to  support 
the  validity  of  this  species  of  signature.^ 

If  the  partnership  be  dissolved,  with  an  understanding  or 
agreement  between  the  partners  that  one  of  them  or  any  other 
person  on  their  behalf  shall  have  control  of  the  funds  and 
afi*airs  for  the  purpose  of  winding  up  the  business,  it  is  essen- 
tial that  the  authority  conferred  upon  this  individual  be  clearly 
exclusive  of  any  residuary  or  co-ordinate  authority  still  remain- 
ing in  any  of  the  other  partners.  This  fact  should  be  distinctly 
stated  to  the  bank.  Otherwise  it  is  possible  that  the  bank 
might  still  be  justified  in  continuing  to  pay  upon  checks  signed 
by  any  member  of  the  partnership ;  for  a  general  power  to  one 
to  settle  affairs  is  not  as  a  matter  of  legal  necessity  a  depriva- 
tion as  against  the  rest  of  all  power  to  act  in  any  matter ;  ^ 
neither  is  it  authority  to  the  bank  to  assume  that  the  other 
partners  have  parted  with  or  lost  their  rights  in  what  has  cer- 
tainly been  their  own  property. 

Wktre  the  Ownership  of  the  Deposit  is  Disputed. 

The  bank  will  always  be  justified  in  making  payments  upon 
orders  of  the  person  who  brought  the  deposit,  or  upon  orders 
of  any  person  whom  he  designates  as  competent  to  control  it, 
•until  it  has  notice  that  the  ownership  is  claimed  by  somebody 
else  adversely  to  either  of  these  parties.  Mere  notice  that  the 
ownership  is  elsewhere  is  of  no  effect,  for  it  may  be  that  the 
true  owner  has  delegated  the  use  and  enjoyment  to  another. 
But  if  the  bank  is  notified  that  the  right  of  the  depositor  is 
disputed,  it  should  thereafter  refuse  to  pay  to  either  claimant, 
at  least  without  a  bond  of  indemnity,  until  the  controversy  is 
finally  disposed  of  by  a  competent  court.    The  mere  fact  that 

1  Grant  on  Banken  and  Banking,  p.  82 ;  Norton  v,  Seymour,  8  C.  B.  792. 
3  Porter  v.  Taylor,  6  Manle  &  SeL  166. 
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A.  has  deposited  the  money  of  B.  is  not  necessarily  sufficient  to 
justify  the  bank  in  paying  it  to  B.  If  A.  deposited  it  on  account 
of  B.,  then  the  bank  may  pay  it  to  B.  But  if  B.  lent  it  to  A., 
and  A.  deposited  on  his  own  account,  the  bank  has  no  right  to 
interfere  in  their  private  arrangements  and  to  repay  the  bor- 
rower's loan,  without  his  permission,  to  the  lender.  In  such  a 
case  the  bank  must  wait  till  it  receives  assent  from  A.,  or  until 
a  conclusive  litigation  protects  it  in  a  selection  between  the 

• 

parties.  Until  the  bank  is  notified  by  somebody  else  of  an 
adverse  claim,  it  will  be  protected  in  treating  the  fund  as  that 
of  the  apparent  depositor.  Its  payments  upon  his  orders  will 
be  valid  discharges.  Any  obligation  which  it  has  voluntarily 
assumed  on  the  strength  of  his  ownership,  as  by  certification 
of  his  check  or  otherwise,  or  any  obligation  which  has  been 
imposed  upon  it  by  operation  of  law,  as  by  garnishee  process, 
may  be  secured  and  discharged  by  retention  in  its  possession 
of  a  sufficient  sum  from  the  fund  to  meet  and  acquit  the  same. 
If  either  party  sues  the  bank,  the  court  will  have  and  will  exert, 
as  a  general  rule,  the  power  to  compel  the  plaintiff  to  execute 
to  the  bank  a  sufficient  bond  of  indemnity  as  a  preliminary  to 
a  judgment  in  his  favor.^ 

The  subject  has  been  thoroughly  mooted  in  the  Pennsylvanian 
courts,  and  their  decisions  have  been  very  satisfactory,  as  a 
rule.  One  of  the  rulings,  however,  demands  notice,  since  it 
might  hardly  be  the  conclusion  arrived  at  by  all  benches.  Pro- 
cess was  served  upon  the  bank  as  garnishee  of  the  nominal 
depositor.  Judgment  was  rendered  iu  favor  of  the  plaintiff. 
The  bank,  after  service  of  the  process,  paid  away  all  the  money 
standing  to  the  defendant's  credit.  Upon  issue  of  scire  facias 
it  sought  to  avoid  its  responsibility  on  the  ground  that  the 

1  Farmers'  ftMeGhanics'  National  Bank  v.  King,  67  Penn.  St  202.  The  de- 
cision in  this  case  discusses  and  satis&ctorilj  disposes  of  the  English  authorities 
which  are  to  an  effect  different  from  the  doctrine  of  the  text.  Stair  v.  York 
National  Bank,  65  Penn.  St  864 ;  Frazier  v.  Erie  Bank,  8  Watts  &  S.  18 ;  Harris- 
bnrg  Bank  v.  Tyler,  8  id.  878 ;  Bank  of  the  United  States  v.  Macalester,  9  Penn. 
8t  475;  Bank  of  Northern  Liberties  v.  Jones,  42  id.  641;. 
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money  was  not  really  that  of  this  depositor  but  that  of  an 
undisclosed  principal,  who  found  no  fault  with  the  subse- 
quent payments.  It  seemed  that  this  was  really  the  case. 
But  the  bank's  defence  was  not  allowed  to  prevail,  upon  the 
ground  that  at  the  time  of  the  service  of  process  and  the  accruing 
of  the  bank's  duty  to  hold  the  money,  the  bank  did  not  know 
that  the  fund  did  not  belong  absolutely  to  the  depositor.  The 
relations  of  all  the  parties  inter  se  at  the  moment  of  service, 
became  fastened  definitively  and  remained  throughout  the 
whole  of  the  rest  of  the  proceedings  precisely  the  same.  The 
bank  then  knew  only  the  depositor ;  its  duty  then  was  only  to 
pay  to  him  or  bis  order ;  the  garnishment  which  found  him 
the  apparent  owner  kept  him  such,  without  regard  to  subse- 
quent knowledge  obtained  by  the  bank.  Wherefore  the  plain- 
tiff was  entitled  to  the  money,  and  must  under  the  circumstances 
take  it  from  the  funds  of  the  bank.^ 

If  a  deposit  account  stands  in  the  name  of  any  person,  not 
as  an  individual  but  in  an  official  capacity,  upon  bis  decease  or 
upon  the  cessation  of  his  official  character,  the  property  in  the 
deposit,  and  with  this  the  right  to  draw  checks  against  it  will 
pass  to  his  successor  in  the  office.  Thus  a  deposit  account  to 
the  credit  of  one  as  executor,  does  not  pass  to  his  own  admin- 
istrators upon  his  decease,  but  to  the  administrators  de  bonis 
non  of  the  estate  of  the  prior  deceased.  The  bank  will  be  dis- 
charged only  by  payment  made  to  them.^ 

If  two  distinct  firms  unite  in  their  capacities  as  such  to  form 
a  third  firm,  payment  upon  the  check  of  either  of  the  com- 
ponent firms  is  valid.^ 

It  remains  however  to  be  said  in  reference  to  all  these  ques- 
tions of  how  checks  are  or  are  not  validly  signed,  that  if  in 
any  case  a  check  has  been  paid  by  the  bank  upon  an  insuffi- 

1  Jackson  v.  Bank  of  the  United  States,  10  Fenn.  St.  61 ;  explained  and  com- 
mented on  in  Fanners'  &  Mechanics'  National  Bank  v.  King,  57  id.  202. 

3  AUeghanj  Bank's  Appeal,  48  Penn.  St.  828 ;  Stahr  v.  York  National  Bank, 
66  Penn.  St.  864 ;  Farmers'  &  Mechanics'  National  Bank  v.  King,  67  id.  202. 

s  Duff  v.  East  India  Ck).,  16  Yes.  Jr.  198 ;  Colly er  on  Partnership,  466. 
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cient  signatare,  yet  there  is  authority  to  support  the  doctrine 
that  if  the  baiik  can  show  that  the  money  so  paid  was  actually 
applied  in  good  faith  and  according  to  the  requirements  of  law 
in  the  due  course  of  the  execution  of  the  trust  or  administra- 
tion, or  bankraptcy  proceedings,  or  of  the  business  of  the 
corporation  or  partnership,  from  the  funds  of  which  it  was 
paid,  then  the  bank,  in  the  absence  of  any  fraud  in  the  transac- 
tion, may  be  held  acquitted  by  the  payment.  If  the  cestuis  que 
tnutent  have  really  received  the  sums  due  to  them  under  the 
trust ;  if  the  heirs-at-law  and  legatees  of  one  deceased,  and 
the  creditors  of  a  bankrupt  have  in  fact  received  all  the  moneys 
to  which  the  amount  of  the  estate  entitled  them ;  if  the  cor- 
porators and  copartners  have  really  enjoyed  the  benefit  of  the 
money  taken  from  the  bank  through  its  application  in  the 
necessary  course  of  the  conduct  of  their  affairs,  there  is  no 
reason  why  they  should  be  extraneously  enriched  from  money 
obtained  by  mulcting  the  bank  in  a  second  disbursement  of  a 
sum  which  it  has  once  paid,  though  without  a  due  regard  to 
legal  formalities.  Provided  the  sum  was  honestly  paid  by  the 
bank,  was  honestly  applied  and  has  reached  its  proper  destina- 
tion, doubtless  the  bank  is  absolved.  It  may  not  be  a  very 
valuable  method  of  defence  for  the  bank,  which  is  not  likely 
often  to  have  the  means  of  tracing  the  money,  and  afibrding 
satisfactory  legal  proof  of  its  use,  after  the.  payment ;  but  such 
as  the  privilege  may  be,  it  is  one  which  enures  to  the  bank 
for  whatever  it  may  in  any  case  be  worth.^ 

In  the  case  of  corporate  checks  signed  otherwise  than  in 
accordance  with  the  statutes  or  charter,  in  the  absence  of  any 
maia  fides  or  gross  negligence,  it  is  always  a  fair  additional 

1  /n  re  Norwich  Yftm  Co.,  22  Beav.  148.  The  deed  of  settlement  required  a 
check  to  be  signed  by  three  directors.  The  court  said  that  though  money  .had 
been  had  by  the  directors  in  a  check  not  so  signed  yet  it  should  be  allowed  them 
in  passing  their  accounts,  if  it  had  been  bona  fide  applied  to  the  purpoees  of  the  com- 
pany. Can  V.  Bead,  8  Atkyns,  696 ;  qucare,  whether  payment  to  one  of  several 
assignees  of  bankrupt  estate,  vnlees  he  brought  the  sum  to  account,  would  discharge 
debtor. 
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argument  that  the  language  of  the  law  was  only  directory,  and 
that  if  the  end  were  practically  secured  by  a  receipt  and  ap- 
propriation of  the  money  to  corporate  uses  the  bank  would  be 
held  acquitted  by  the  substantial  compliance  with  the  under- 
lying design  of  the  regulation. 

Drawer* 9  Power  of  Revocation, 

A  check  is  simply  a  written  order  of  a  depositor  to  his  bank 
to  make  a  certain  payment.  It  is  executory,  and  as  such  it  is 
of  course  revocable  at  any  time  before  the  bank  has  committed 
itself  to  pay  it.  But  after  the  bank  has  placed  itself  under  an 
obligation,  or  has  incurred  a  liability  to  comply  with  the  order, 
the  drawer's  power  to  rcYoke  it  is  at  an  end.  Thus,  after  the 
bank  has  by  acceptance  of  the  check,  directly  undertaken  and 
promised  the  holder  to  honor  it,  the  drawer  is  as  much  de- 
prived of  his  right  to  countermand  it  as  if  actual  payment  had 
been  made.  But  if  the  holder  has  presented  the  check  and 
demanded  payment,  and  payment  has  for  any  reason  or  by  any 
accident  been  refused,  when  properly  it  ought  to  have  been 
made,  then  the  question  of  the  drawer's  power  to  revoke  sub- 
sequently to  such  demand  depends  upon  the  still  unsettled 
question  of  whether  or  not  the  demand  under  such  circum- 
stances creates  a  lien  in  favor  of  the  holder  upon  the  funds  in 
the  hands  of  the  bank,  or  perfects  an  equitable  appropriation 
or  assignment  of  them  to  him,  or  gives  him  a  right  of  action 
against  the  bank  to  obtain  them.  A  decision  in  favor  of  the 
holder's  enjoyment  of  these  rights  carries  with  it  the  loss  of 
the  drawer's  power  of  revocation,  since  he  is  thereby  deprived 
of  the  right  to  control  the  funds.  A  contrary  decision  leaves 
the  right  of  revocation  still  existent  and  valid.  The  remark 
once  fell  from  Judge  Story,  in  the  oft-cited  "  Matter  of  Brown,'* 
that  the  drawer  of  a  check  had  no  right  to  countermand  pay- 
ment at  the  bank.  It  was  obvious  from  the  context  that  the 
judge  referred  rather  to  moral  right  than  to  legal  right.  He 
meant  simply  that  a  debtor  who  had  given  to  his  creditor  a 
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check  in  payment  of  the  debt  had  no  right  as  towards  that 
creditor,  ^^  right "  being  considered  as  a  matter  of  honesty,  to 
order  non-payment  of  the  check.  The  language  of  the  judge, 
taken  in  isolation  from  the  circumstances  of  the  case,  and 
from  the  remainder  of  the  opinion,  seems  to  admit  a  different 
meaning,  and  is  therefore  capable  of  a  misinterpretation  and 
misuse,  which  have  sometimes  been  feebly  attempted.  But 
if  such  a  misunderstanding  is  possible,  still  the  authorities  to 
the  contrary  effect  are  numerous,  and  leave  no  shadow  of  doubt 
upon  the  point.  The  bank  is  the  drawer's  agent.  Its  primary 
duty  is  to  hold  or  to  pay  his  money  as  he  directs.  Primarily 
it  owes  no  duty  to  the  holder,  except  under  and  by  virtue  of 
directions  from  the  drawer.  Until,  by  reason  of  these  direc- 
tions, it  has  assumed  voluntarily,  or  by  action  of  law  has  in- 
voluntarily come  under  secondary  and  superseding  obligations 
to  the  holder,  the  latest  orders  from  the  drawer  govern  its 
right  to  act  on  bis  behalf.^  Of  course  so  long  as  the  drawer 
retains  the  right  to  countermand  payment  upon  a  check,  he 
also  retains  the  right  himself  to  draw  out  any  and  all  funds  to 
his  credit  upon  which  the  bank  has  no  lien.  The  question  in 
each  case  alike  is  merely  of  his  right  to  control  the  deposit. 
This  right  he  possesses  until  the  bank  has  paid  it  out,  or 
promised  or  become  bound  to  pay  it  out,  upon  some  order 
emanating  from  him,  and  presented  for  payment  or  acceptance 
at  the  bank-counter.  It  is  a  matter  of  no  consequence  how 
many  checks  are,  with  the  knowledge  of  the  bank,  outstanding 

1  Gibson  r.  Minet,  2  Bing.  7;  1  Car.  &P.  247;  B.  &  M.  68;  9  Moore,  31; 
Dyken  o.  Leather  Manu&cturers'  Bank,  11  PaigOi  ,612;  Scott  v.  Porcher,  8 
HeriT.  652;  Lilly  v.  Hays,  5  Ad.  &  El.  648 ;  Walker  v.  Bostron,  9  Mee.  &  W. 
411;  Malcolm  r.  Scott,  6  Ezch.  601;  Williams  v.  Everett,  14  E.  682;  Fruhling 
V.  Schroeder,  2  Bing.  (New  B.)  77 ;  Morrell  v.  Wootten,  16  Beav.  197,  which 
holds  even  that  the  rule  is  not  affected  by  the  &ct  that  the  person  in  whose 
ikvor  the  order  was  drawn,  had  no  knowledge  of  it,  and  no  power  to  take 
advantage  of  it  at  any  time  prior  to  the  revocation.  Brind  v,  Hampshire,  1 
Mee.  &  W.  872;  also  to  the  same  effect,  Grant  on  Bankers  and  Banking, 
109;  Story  on  Promissory  Notes,  §  498;  citing,  also,  Purchase  v.  Mattison,  6 
Doer,  687 ;  Lovett  v,  Comwell,  6  Wend.  869 ;  1  Hall,  66 ;  Jacks  t7.  Darrin,  8  E. 
D.  Smith,  667. 
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in  the  bands  of  his  creditors  At  the  lime  of  his  coonter-direo- 
tion  or  demand  of  payment  of  the  whole  fond  to  himself. 
The  bank  is  not,  and  has  no  right  to  constitute  itself,  the  agent 
of  these  parties,  however  honest  may  be  their  claims  or  hard 
their  case.  It  not  only  owes  them  no  duty,  but  it  has  not  CTcn 
any  legal  power  to  act  in  their  behalf. 

Accq>tance  and  OerUfieatwn. 

The  act  by  which  the  bank  places  itself  under  obligation  to 
pay  to  the  holder  the  sum  called  for  by  a  check,  must  be  the 
expressed  promise  or  undertaking  of  the  bank  signifying  its 
intent  to  assume  this  obligation,  or  some  act  from  which  the 
law  will  imperatively,  imply  such  valid  promise  or  undertak- 
ing.^ The  most  ordinary  form  which  such  an  act  assumes  is 
the  acceptance  by  the  bank  of  the  check,  or,  as  it  is  perhaps 
more  often  called,  the  certifying  of  the  check.  A  check  is  not 
an  instrument  which  in  the  ordinary  course  of  business  calls 
for  acceptance.  The  holder  can  never  claim  acceptance  as  his 
legal  right.  He  can  present  for  payment  and  only  for  pay- 
ment. But  on  the  other  hand  there  is  nothing  in  the  nature 
of  a  check  which  intrinsically  precludes  its  acceptance,  in  like 
manner  and  with  like  effect  as  a  bill  of  exchange  or  draft  may 
be  accepted.^  The  bank  may  accept,  if  it  chooses,  and  it  is 
frequently  induced  by  convenience,  by  the  exigencies  of 
business,  or  the  desire  to  oblige  customers,  voluntarily  to 
incur  the  obligation.      After  it  has  done  so,  it  is  bound 

1 A  recent  New  York  case  has  preferred  to  adopt  the  theory  of  estoppel,  rather 
than  to  regard  certification  as  eqtdvalent  to  an  ordinary  acceptance.  It  declares 
that  marking  a  check  "  good  "  signifies  only  that  the  maker  has  at  that  time  flmds 
enough  to  pay  it  standing  miencunhered  to  his  credit  in  the  hank.  Bat  on  the 
next  day  tiiis  mark  estop*  the  bank  to  deny  that  it  still  holds  these  flmds  in  a 
shape  to  apply  upon  this  draft  This  method  of  viewing  the  transaction  leads 
eyidently  to  the  same  result  both  in  law  and  in  fiust  It  &stens  the  liabilily  of 
the  bank  as  much  as  if  the  mark  were  declared  to  contain  the  ordinary  promise 
of  an  acceptance.  It  seems  to  us  the  less  preferable  of  the  two  routes  ayailaUe 
for  coming  to  the  conclusion  sought.  But  the  question  is  substantially  only 
technical. 

3  Keene  v.  Beard,  8  C.  B.  (v.  s.)  872;  Bullard  v.  Bandall,  1  Gray,  60&  And 
all  the  cases  dted  on  this  general  topic,  below. 
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as  a  direct  and  original  promisor  to  the  payee;  it  and  he 
are  parties  to  a  contract  upon  which  he  has  his  right  of 
action  directly  against  the  bank  without  any  regard  whatsoever 
to  its  relations  with  the  depositor  or  the  state  of  his  account, 
either  at  the  time  of  or  at  any  time  after  the  acceptance. 

If  the  bank  only  accepts  or  certifies  generally,  its  obligation 
is  to  pay  at  any  time  when  the  holder  may  make  demand.  But 
if  the  acceptance  is  to  pay  at  a  future  day  certain,  then  the 
transaction,  as  between  the  bank  and  the  drawer,  is  equivalent 
to  a  loan  of  the  amount  made  by  the  latter  to  the  former  for 
the  period  intervening  between  the  acceptance  and  the  date 
named  for  payment.  During  that  interval  the  bank  has  a  right 
to  retain  from  the  funds  of  the  drawer  in  its  hands  a  sum  suf- 
ficient to  meet  the  acceptance  when  it  shall  fall  due.^ 

It  has  been  said  that  the  effect  of  a  legal  acceptance  by  the 
bank  is  to  place  the  holder  of  the  check  in  the  position  of  a 
depositor ;  that  in  fact  and  in  law  he  himself  becomes  thereby 
a  depositor  of  the  bank.  It  was  not  of  course  intended  by  this 
remark  to  signify  that  he  stands  precisely  on  the  footing  of  one 
who  has  opened  an  ordinary  deposit  account  with  the  bank. 
For  example,  he  cannot  draw  checks  against  the  amount 
standing  to  his  credit.  But  like  an  ordinary  depositor  he  is 
a  simple  contract  creditor  of  the  bank,  which  is  bound  to  pay 
on  demand  to  him  or  to  his  order  the  amount  of  the  debt.^ 
Whatever  doubts  may  surround  his  previous  right,  simply  as  a 
check-holder,  to  sue  the  bank  for  the  amount  of  his  check, 
there  is  no  doubt  of  his  right  of  action  after  acceptance.  The 
acceptance  is  in  itself  a  new  and  perfect  contract  between  him- 
self and  the  bank,  superseding  the  previous  peculiar  rights  of 
all  parties.  It  has  been  said  that  its  technical  operation  is  to 
transfer  to  the  holder  the  drawer's  right  of  action  against  the 
bank.'    It  is  an  inference  from  the  language  used  in  this  case 

^  Bank  of  England  o.  Anderson,  4  Scott,  60. 

s  Giiard  Bank  v.  Bank  of  Penn  Township,  89  Penn.  St.  92. 

*  Cammeroial  Bank  of  Albany  v.  Hnghes,  17  Wend.  9i.    The  same  is  implied 
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that  the  transaction  effects  a  literal  tran^erring,  in  the  sense 
of  depriving  the  former  possessor  of  his  rights ;  that  is  to  say 
that  the  right  of  action  given  to  the  holder  is  not  coexistent 
with  another  right  of  action  still  remaining  in  the  drawer,  bat 
is  identical  with  it,  and  is  by  the  act  of  the  bank  passed  over 
from  the  one  to  the  other.  The  drawer  can  no  longer  sue, 
though  the  bank  should  finally  reAise  to  pay  the  check.  For 
he  has  originally  only  a  right  to  demand  that  the  check  shall 
be  duly  paid  on  presentment,  and  his  action  lies  for  the  dam- 
age resulting  to  him  or  to  his  credit  from  not  having  his  debt 
duly  discharged  in  the  manner  he  has  led  his  creditor  to  sup- 
pose would  be  sufficient.  But  if  the  holder  waives  his  right 
to  immediate  payment,  by  expressly  asking  for  or  even  by 
accepting  the  offer  of  a  certification  by  the  bank,  it  follows  that 
since  his  act  acquits  the  debt  due  him  from  the  drawer,  the 
drawer  can  thereafter  have  no  cause  or  basis  whatsoever  on 
which  to  sue.  The  matter  is  voluntarily  taken  out  of  his 
hands  by  the  other  parties,  who  make  their  arrangements  to 
suit  their  own  convenience.  Even  if  he  has  suggested  or 
requested  the  arrangement,  the  assent  of  the  payee  and  holder 
must  be  regarded  as  at  his  own  sole  risk.  He  is  not  obliged  to 
take  the  bank's  promise  in  place  of  the  drawer's  indebtedness. 
If  he  chooses  to  do  so,  no  matter  to  suit  whose  convenience, 
there  can  be  but  one  result.  The  promise  of  the  bank  on  the 
drawer's  account,  accepted  as  satisfactory  by  the  creditor,  dis- 
charges the  debtor,  and  by  the  same  action  deprives  him  of  all 
further  concern  in  the  premises.  The  bank  no  longer  owes 
him  any  duty  which  he  can  enforce,  or  for  the  breach  of  which 
he  can  sue. 

By  the  acceptance  or  certification  of  the  check,  therefore,  an 
entirely  new  engagement  is  entered  into  by  the  bank  with  the 
holder  and  his  legal  transferrees.  This  engagement  is  simply 
and  unconditionally  to  pay  to  him  or  them  the  sum  named  in 

also  in  the  decision  rendered  in  Djkers  v.  Leather  Manu&cturers'  Bank,  11 
Paige,  612. 
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the  check  on  demand.^  The  check  ceases  in  Tact  to  be  a  check, 
and  becomes  a  promise  to  pay.  Accordingly  the  rules  which 
govern  a  check  no  longer  govern  this  instrument.  The  statute 
of  limitations  only  begins  to  run  against  the  liability  of  the 
bank  when  demand  for  payment  has  been  made.^  The  rule  is 
thus  laid  down  in  the  case  cited,  but  it  is  probable  that  if  any 
tribunal  inclined  to  hold  in  the  case  of  any  ordinary  deposit 
account,  that  the  statute  began  to  run  in  favor  of  the  bank 
from  the  date  of  the  last  transaction  between  it  and  the  de- 
positor, analogy  would  lead  the  same  bench  to  declare  that  the 
statute  would  begin  to  run  against  tlie  holder  of  a  certified  or 
accepted  check  from  the  date  of  the  bank's  promise  upon  it. 
This  maybe  directly  inferred  also  from  the  language  of  the 
court  in  the  case  of  the  Farmers'  and  Mechanics'  Bank  v. 
Butchers'  and  Drovers'  Bank,  cited  below.  The  check  itself 
is  in  its  new  form  strictly  ^'  evidence  of  a  deposit  to  the 
credit  of  the  holder."  ^  All  the  rules  about  presentment  for 
payment  at  once  fall  to  the  ground.  The  holder  need  no  longer 
regard  the  condition  of  the  drawer's  account  or  balance  with 
the  bank.  The  bank  is  bound  to  withhold  enough  from  the 
depositor's  funds  to  meet  the  demand  of  the  holder  whenever 
it  may  be  made.  No  lapse  of  time  before  making  the  demand, 
unless  it  should  be  held  that  the  statute  of  limitations  had  run, 
is  laches  upon  the  part  of  the  holder  or  infringes  his  rights 
against  the  bank  or  the  bank's  duty  towards  him.  If  in  the 
interval,  no  matter  how  long  it  be,  the  bank  has  allowed  the 
drawer  by  his  checks  or  otherwise  to  reduce  his  balance,  or 
even  wholly  to  withdraw  it,  yet  the  bank  remains  primarily 
liable  on  its  original  contract.  It  must  make  up  any  deficit 
from  its  own  funds.    Even  if  at  the  time  of  acceptance  there 

1  Girard  Bank  v.  Bank  of  Penn  Township,  89  Penn.  St.  92 ;  Farmers'  & 
Mechanics'  Bank  v.  Butchers'  &  Drovers'  Bank,  4  Duer,  219,  16  N.  Y.  125 ; 
Meads  v.  Mercliants'  Bank  of  Albany,  25  N.  Y.  148 ;  Sharswood's  note  to  Byles 
on  Bills,  p.  21,  (Sharswood's  Ed.) ;  Barnes  v.  Ontario  Bank,  19  N.  Y.  162. 

s  Girard  Bank  v.  Bank  of  Penn  Township,  89  Penn.  St.  92. 

*  Farmers'  &  Mechanics'  Bank  v.  Butchers'  &  Drorers'  Bank,  4  Duer,  219, 
16  N.  Y.  125. 
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were  not  funds  of  the  drawer  sufficient  to  meet  the  check,  the 
bank  must  still  keep  to  its  promise.  Delay  of  two  months  and 
withdrawal  of  the  drawer's  funds  in  the  interval,^  and  again 
delay  of  one  year,  were  held  not  to  impair  at  all  the  liability 
of  the  bank.^  Far  the  strongest  case  that  has  arisen  is  that  of 
the  Oirard  Bank  v.  Bank  of  Penn  Township,  where  the  check 
was  certified  October  7,  1S52;  the  drawer's  funds  were  not 
drawn  out  until  October  10, 1854 ;  and  the  check  was  not  pre- 
sented for  payment  till  September  3, 1859.  But  the  period  of 
the  statute  of  limitations  had  not  elapsed  since  the  certification, 
even  if  it  could  have  begun  to  run  at  all  prior  to  the  demand, 
and  the  court  did  not  hesitate  to  hold  the  bank  liable. 

This  doctrine  seems  simple  enough.  Yet  the  number  of 
cases  in  which  it  has  been  questioned  by  counsel  and  reiterated 
by  the  court  intimate  a  lurking  belief  in  the  existence  of  some 
theory  which  runs  counter  to  it  and  which  is  sufficiently  sound 
to  expect  judicial  support  This  is  doubtless  to  be  sought  in 
the  form  or  phraseology  by  which  it  is  customary  for  the  bank 
to  accept  or  certify  the  check.  It  is  not  ordinarily  done  by 
writing  any  distinct  words  indicative  in  terms  of  a  promise  or 
undertaking  to  pay,  but  simply  by  writing  on  the  check,  in  the 
handwriting  of  the  officer  competent  to  enter  into  the  contract 
on  behalf  of  the  bank,  the  word  ^^  good.*^  Sometimes  the  offi- 
cer adds  to  this  his  own  initials.  Sometimes  he  writes  his  own 
name  or  initials  without  any  thing  more.  Other  methods  may 
be  in  use  in  various  places.  In  England,  until  a  statute  was 
lately  passed  requiring  words  importing  a  distinct  promise  to 
be  written  and  signed,  a  simple  mark,  not  being  a  word  at  all, 
or  otherwise  intrinsically  intelligible,  was  often  placed  upon  the 
checks.^  They  are  called  in  the  English  cases,  ^^  marked  checks." 

1  Willetts  V.  The  Phceniz  Bank,  2  Duer,  121. 

3  Farmers'  &  Mecbaoics'  Bank  v.  Butchers'  &  DroTera'  Bank,  4  Dner,  219, 
16  N.  Y.  126. 

'  Grant  on  Bankers  and  Banking,  p.  66,  et  geq.,  and  cases  cited,  especially ;  Rob- 
son  V.  Bennett,  2  Taunt  888 ;  Stevens  v.  Hill,  6  Esp.  247.  For  the  present  law 
in  England,  see  Du&ur  v,  Ozenden,  1  M.  &  Bob.  90 ;  Corlett  v.  Conwaj,  6  Mee. 
&  W.  666. 
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It  seemed  therefore  not  wholly  inapt  to  argue  that  these  words, 
initials,  or  marks,  at  the  very  most  purposed  only  to  be  memo- 
randa or  notes  showing  the  presentment  of  the  check  and  the 
fact  that  at  the  time  of  presentment  no  obstacle  stood  in  the 
way  of  payment  by  the  bank.  In  other  words  they  signified 
that  at  that  time  the  drawer's  balance  was  good  for  the  amount 
of  the  check.  They  signified  to  the  holder  a  fact  which  might 
be  valuable  to  him  concerning  the  drawer's  financial  standing. 
More  meaning,  it  was  considered,  could  not  be  introduced  into 
them ;  they  certainly  did  not  state  a  promise,  and  it  was  too 
much  to  let  unintelligible  letters  or  words  create  a  binding 
obligation  to  pay  large  sums  of  money,  for  which  no  considera- 
tion from  the  promisee  had  ever  been  received  by  the  promisor. 
Neither  could  they  be  wrenched  into  promising  that  the  bank 
would  continue  to  keep  the  drawer's  balance  good  for  this 
amount,  for  the  sole  benefit  of  this  holder,  for  any  indefinite 
period  that  he  might  choose  to  keep  the  check  out.  The  only 
answer  was  that  the  words,  initials,  or  marks  were  to  be  con- 
strued by  the  light  of  the  well-known  usage  of  business ;  and 
being  thus  construed  there  could  be  no  question  that  they  were 
designed  and  were  always  clearly  understood  by  all  parties 
concerned,  to  be  a  perfected  contract  on  the  part  of  the  bank. 
It  was  not  pretended  that  they  were  written  without  any  object 
whatsoever,  that  they  meant  absolutely  nothing.  Yet  among 
them  all  the  word  ^^  good  "  was  the  only  word  or  mark  which 
could  possibly  have  any  independent  meaning ;  and  of  that  the 
meaning  was  doubtful.  Since  therefore  extrinsic  factB  and 
banking  usage  must  be  introduced  to  explain  them,  why  not 
let  it  really  and  thoroughly  explain  tliem,  and  not  only  go 
through  a  feJse  pretence  of  doing  so  ?  They  were  a  brief  sym- 
bol, well  understood  by  all  the  business  world  to  signify,  and 
ordinarily  accepted  as  identical  with,  an  elaborate  promise. 
The  argument  in  favor  of  the  banks  was  only  plausible ;  the 
reply  was  incontrovertible.^    The  question  can  never  again  be 

1  WiUetto  V.  Phoeniz  Bank,  2  Duer,  121. 
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opened  in  this  shape.  Nothing  in  the  law  is  more  certain  than 
that  a  bank,  unless  prohibited  by  statute,  may  hj  these  words 
or  letters  bind  itself  absolutely  to  the  holder  of  a  check  to 
pay  it.  But  this  is  only  the  first  step  in  the  difficult  laby- 
rinth. The  next  is  still  utterly  doubtful  and  insecure.  It  con- 
cerns the  inherent  power  of  any  particular  officer  to  enter  into 
the  contract  of  certification  or  acceptance  on  behalf  of  the 
bank,  and  to  bind  the  bank  by  so  doing.  This  is  a  question 
which  has  led  to  infinite  litigation,  and  may  lead  to  quite  as 
much  more  before  it  is  conclusiyely  disposed  of.  In  connection 
with  this  point  it  will  be  convenient  to  discuss  the  effisct  of  an 
acceptance  or  certification  erroneously  or  wrongfully  made,  but 
by  an  officer  unquestionably  authorized  generally  to  perform 
the  act.^ 

Ordinarily  the  acceptance  or  certification  of  a  check  is  per- 
formed and  eyidenced  by  some  word  or  mark  as  already  de- 
scribed written  upon  the  check  by  the  banker  or  bank-officer. 
But  at  common  law  this  is  not  necessary,  and  in  the  absence 
of  a  controlling  and  exdusiye  usage  in  favor  of  such  writing, 
a  verbal  acceptance  may  be  sufficient.  Such  used  to  be  the 
law  in  England ;  but  the  statutes  1  &  2  Geo.  lY.  c.  78,  §  2, 
and  19  &  20  Yic.  c.  97,  §  7,  require  an  acceptance  in  writing. 
Some  of  the  States  of  the  Union  have  enacted  laws  to  a  simi- 
lar efifect.  It  is  an  inference  from  the  indirect  intimations  and 
language  of  the  various  causes  which  form  the  authorities  on 
this  point,  that  this  is  one  of  the  matters  in  which  the  analogy 
of  bills  of  exchange  would  be  regarded  as  directly  in  point 
and  probably  as  conclusive.^  It  is  a  semhle  in  the  case  of  Bar- 
net  V.  Smith,  cited  below,  that  the  cashier's  simple  statement 
that  a  check  was  "  good "  is  an  acceptance  or  certification 

1  Poet,  p.  288. 

2  Barnet  v.  Smith,  10  Foster  (N.  H.),  266;  Lemmon  v.  Box,  20  Tex.  829 
(Bill  of  Exchange) ;  Wheatley  v.  Strobe,  12  Cal.  92 ;  Fnihling  v.  Schroeder,  2 
Bingh.  (New  R.)  77;  Lumley  v.  Palmer,  Strange,  1000;  Hardwicke,  74;  Rob- 
son  V.  Bennett,  2  Taunt.  888 ;  Grant  on  Bankers  and  Banking,  p.  67 ;  Lilly  v. 
Hays,  6  Ad.  &  El.  648. 
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equally  with  the  writing  of  the  word  itself.  But  this  rule 
ought  to  be  taken  with  a  slight  restriction.  The  usage  of  the 
business  is,  for  universal  benefit  and  protection,  absolutely  im- 
peratiye  in  allowing  no  other  construction  to  be  placed  upon  so 
deliberate  an  act  of  the  bank  as  the  writing  of  the  word 
^^  good  "  upon  a  check  and  the  subsequent  returning  of  the 
check  to  the  holder  to  use  or  pass  from  hand  to  hand  with 
this  distinct  attestation  of  its  value  upon  it.  But  a  simple  in- 
terrogatory addressed  to  a  cashier  and  his  verbal  answer  imme- 
diately made  thereto,  ought  to  be  invested  with  a  similar  force 
only  when  it  can  be  distinctly  shown  tliat  the  officer's  remark 
was  understood  by  the  interrogator  and  was  designed  by  the 
officer  himself  to  have  precisely  the  same  effect  and  legal  oper- 
ation which  his  writing  the  same  word  would  have  had.  The 
custom  to  certify  in  writing  is  so  uniform  that  the  assumption 
must  be  that  the  verbal  interrogatory  sought,  and  the  verbal 
answer  conveyed,  only  information.  The  intent  of  both  par- 
ties to  enter  into  an  original  and  important  contract  would 
have  to  be  very  clearly  shown  in  order  to  be  sustained.  But 
if  clearly  shown  the  obligation  will  accrue  unless  this  method 
of  creating  it  is  forbidden  by  legislative  enactment  or  is  held 
to  be  inconsistent  with  the  lawful  and  uniform  usage  in  such 
transactions. 

In  Morrell  v.  Wootten^  it  is  laid  down  that  when  a  depositor 
directs  his  banker  to  make  a  payment  to  a  third  party,  if  the 
banker  assents  to  do  so  and  the  direction  is  made  known  to  the 
third  party,  then  the  banker's  assent  enures  to  his  benefit.  The 
privity  is  complete,  and  the  third  party  may  compel  payment 
by  his  own  suit  brought  directly  against  the  banker.  But  the 
communication  to  the  payee  is  absolutely  essential.  The  rea- 
son that  such  stress  is  laid  upon  this  point  is  to  be  discovered 
in  the  fact  that  the  order  for  payment  is  to  be  met  from  a  gen- 
eral fund  ;  where  the  order  is  for  the  payment  of  a  particular 
fund  the  consent  of  the  beneficiary  is  needless ;  for  this  trans- 

s  16  Bear.  197. 
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action  constitutes  properly  an  assignment ;  ^  and  since  it  is  for 
his  benefit  his  assent  is  supposed. 

The  promise  of  the  banker  must  be  absolute.  If  it  be  con- 
tingent, or  if  it  be  other  than  a  distinct  promise  of  outright 
and  unconditional  payment,  it  does  not  bind  him  as  an  accept- 
ance. Thus,  a  depositor  ordered  his  banker  to  hold  a  certain 
sum  at  the  disposal  of  A.,  and  notified  A.  of  his  action.  The 
banker  likewise  notified  A.  of  the  direction  he  had  received 
and  that  he  had  registered  it.  He  declined,  however,  for  the 
present,  to  accept  bills  for  any  part  of  the  amount,  since  he 
was  already  in  advance  to  his  customer ;  and  positively  under- 
took and  promised  only  that  if  remittances  should  come  for- 
ward so  that  he  should  be  enabled  to  comply  with  the  directions, 
then  he  would  promptly  advise  A.  The  court  held  that  no 
contract  arose  with  A.,  and  that  he  had  no  remedy  either  in 
law  or  in  equity  against  the  banker.^ 

If  the  bank  certifies  the  check  by  mistake,  under  the  errone- 
ous impression  that  it  has  sufficient  funds  of  the  drawer  to 
apply  upon  it,  there  is  authority  for  saying  that  the  certifica- 
tion may  under  certain  circumstances  be  revoked.  If  the  dis- 
covery is  made  with  reasonable  promptitude  and  immediately 
notified  to  the  holder ;  if  the  check  itself  still  remains  in  the 
hands  of  the  party  who  presented  it  for  certification  and  if  his 
position  is  precisely  the  same  after  the  revocation  that  it  would 
have  been  had  the  bank  originally  refused  acceptance ;  if  he 
has  not  lost  his  opportunity  to  charge  indorsers ;  if  he  has 
parted  with  no  collateral  security,  has  released  no  sureties, 
has  not  had  his  power  of  collection  from  the  drawer  of  the 
check  diminished  by  any  intermediate  occurrence,  it  seenis 
that  it  is  not  too  late  for  the  bank  still  to  undo  its  mistake.' 

It  occasionally  happens  that  a  check  is  presented  to  the 
bank,  and  is  not  paid  upon  the  spot  by  the  bank  but  is  retained 

1  To  this  point  are  cited.  Bow  t;.  Dawson,  1  Yes.  (Sen.)  881 ;  Ex  parte  Sooth, 
8  Swanst.  892. 

2  Malcolm  v.  Scott,  6  Ezch.  601 ;  8  Mac.  &  G.  29. 

>  Irving  Bank  v,  Wetherald,  86  N.  Y.  886.  See  also  Waterrliet  Bank  v.  White, 
1  Den.  608. 
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by  it.  If  this  happens  without  any  distinct  contemporaneous 
agreement  between  the  holder  and  the  bank  as  to  the  condi- 
tions and  purpose  of  the  retention,  it  will  not  operate  as  an 
acceptance  of  the  check  by  the  bank  unless  the  retention  is 
continued  for  an  unreasonable  length  of  time  without  expla- 
nation on  the  part  of  the  bank.  If  the  check  is  sent  to  the 
bank  through  the  mail,  it  has  eyen  been  said  that  the  bank 
may  hold  it  any  length  of  time  without  incurring  the  liability 
of  an  acceptance.  For  the  mere  fact  that  a  check  is  handed 
into  a  bank  creates  of  itself  no  obligation  on  the  part  of  the 
bank  to  notify  the  holder  that  it  will  not  be  paid.  It  is  his 
duty  to  call,  after  a  reasonable  period  has  elapsed,  and  demand 
payment  or  ask  whether  or  not  it  will  be  paid ;  and  after  the 
lapse  of  such  time  it  will  be  the  duty  of  the  bank  to  pay  or  to 
answer  him ;  but  not  before  that  time,  for  the  bank  always  has 
a  reasonable  period  for  examining  its  accounts  before  it  can  be 
required  to  pay,  or  to  answer  whether  or  not  it  will  pay.  In 
the  case  of  Bellasis  v.  Hester^  such  period  was  said  to  be 
twenty-four  hours.  *  In  the  case  of  Overman  v.  Hoboken  City 
Bank^  a  check  drawn  to  the  order  of  tlie  plaintiff  was  depos- 
ited in  the  Bank  of  Commerce,  in  New  York  city,  and  was  by 
that  bank  transmitted  to  the  Ocean  Bank  for  the  purpose  of 
being  sent  thence  to  the  defendant  bank  for  payment.  It  was 
received,  by  this  means,  by  the  defendant  bank,  October  31, 
between  twelve  and  one  o'clock,  noon,  and  by  it  was  retained 
till  twelve  m.  on  the  following  day,  when  it  was  returned  to  the 
Ocean  Bank  marked  ^'  not  good."  At  ten  o'clock  a.m.  on  the 
day  following  the  Ocean  Bank  sent  it  back  to  the  Bank  of  Com- 
merce, which  immediately  notified  the  plaintifis  of  the  dishonor. 
The  court  held  that  the  mere  retention  of  the  check  by  the 
defendants  did  not  constitute  an  acceptance  by  them,  or  bind 
tbem  to  a  payment.  The  case  is  cited  in  Judge  Story's  work 
on  Promissory  Notes,  as  settling  the  law  upon  this  point. 
But  it  should  be  noted  that  the  above  doctrine  is  only  that 

1  1  Ld.  Raym.  280.  >  2  Vroom,  668. 
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of  the  common  law,  unaffected  hj  the  introduction  of  evidence 
relating  to  the  understanding  and  usage  of  business  in  any 
special  locality.  In  the  case  of  Oyerman  v.  Hoboken  Citf 
Bank,  the  banks  were  situate  in  different  States,  and  custom 
could  probably  not  have  been  shown.  Had  all  the  banks  been 
in  New  York  city,  such  evidence  would  probably  have  been 
introduced.  The  matter  is  one  concerning  which  there  is 
usually  a  definite  and  well  understood  usage  in  every  business 
community. 

Cheeks  as  Hvidenee. 

In  considering  to  what  force  or  significance  a  check  is  entitled, 
in  any  particular  case,  as  an  instrument  of  evidence,  various 
circumstances  may  have  to  be  considered.  But  a  primary  dis- 
tinction is  drawn  between  those  cases  where  the  litigation  is 
between  the  drawer  and  the  payee  and  those  cases  where  the 
litigation  is  between  the  drawer  and  the  bank.  As  between  the 
drawer  of  the  check  and  the  payee  thereof,  the  check  is  evidence 
of  payment  only  when  it  is  shown  that  it  has  been  actually  paid 
at  the  bank.  But  it  is  prima  facie  evidence  of  payment  if  it 
has  been  cancelled  at  the  bank  according  to  the  custom  of  the 
bank  with  paid  checks,  or  if  it  is  shown  to  have  been  in  circu- 
lation.^ But  a  mere  check,  without  more,  is  no  evidence  whatso- 
ever of  a  debt  due  from  the  drawer  to  the  payee.  It  must  be 
supplemented  by  proof  of  the  consideration  on  which  the  check 
was  given.^  As  between  the  drawer  and  the  bank,  a  check, 
shown  to  have  been  presented  and  paid,  is  not  evidence  of  a 
loan  or  advance  by  the  bank  to  the  drawer.  On  the  contrary 
the  presumption  of  law  always  is  that  a  check  is  drawn  against, 
and  paid  out  of,  funds  previously  deposited.    Accordingly  a 

1  Bleasbj  v.  Crossley,  8  Bingh.  480 ;  Pearce  v.  Davis,  1  M.  &  Bob.  865 ;  Pat- 
ton's  Adm'r  v.  Ash,  7  Serg.  &  R.  116 ;  Mountford  v.  Harper,  16  Mee.  &  W. 
825 ;  16  L.  J.,  Ezch.  182 ;  Thompson  v.  Pitman,  1  Fost.  &  F.  889. 

2  Aubert  v.  Walsh,  4  Taunt.  298 ;  Lloyd  v.  Sandilands,  Gow,  15 ;  corrected 
by  Alderson,  B.  in  Moimtford  v.  Harper,  16  Mee.  &  W.  825 ;  Patton  v.  Ash,  7 
Serg.  &  B.  116. 
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paid  check  is  prima  facte  evidence  of  a  repayment  pro  tanto  by 
the  bank  of  a  prior  deposit.  If  it  is  claimed  to  be  an  overdraft, 
and  that  its  payment  was  an  advance  to  the  customer,  the  bur- 
den of  proving  it  to  be  so  is  upon  the  bank.^ 

Possession  of  Paid  Checks. 

When  the  bank  has  paid  the  check  of  a  depositor  it  is  con- 
sidered to  be  entitled  to  possession  of  it,  as  a  voucher  for  the 
payment.^  But  this  right  to  possession  is  not  absolute  and 
valid  as  against  all  parties.  It  is  rather  a  right  to  demand  and 
take  the  check  from  the  holder,  than  a  strict  right  to  possess 
the  same.  It  is  the  custom  with  most  banks  whenever  the 
depositor  sends  his  book  to  be  balanced,  to  return  to  him  with 
it  all  the  checks  received  and  paid  up*  to  the  date  of  the  bal- 
ancing. An  obligation  to  do  this  might  perhaps  be  inferred  in 
most  cases  from  the  usage  of  business  and  the  prior  course  of 
dealing  between  the  bank  and  the  depositor.  For  it  is  probable 
that  the  habit  is  almost  universal,  and  it  is  one  which  may  be 
propirly  adduced  in  evidence.^  But  further  than  this,  there  is 
ground  for  holding  that  it  is  also  a  duty  of  the  bank  at  common 
law  to  return  his  paid  checks  to  the  depositor.  He  is  consid- 
ered to  have  the  better  right  to  them,  for  they  are  regarded  as 
his  evidence  of  payment  of  his  debt  to  the  payee  named  in 
them.  The  bank  is  said  to  hold  them  only  as  his  agent.^  So 
far  is  this  doctrine  carried,  that  secondary  evidence  of  the  con- 
tents of  a  check  cannot  be  introduced  on  the  ground  that  the 
bank  has  possession  of  it ;  the  bank,  of  course,  not  being  a  party 
to  the  case.    Also  notice  to  one  to  produce  a  check  is  sufficient 

1  Fletcher  v.  Maiming,  12  Mee.  &  W.  671 ;  cited  and  approyed  in  Lancaster 
Bank  v.  Woodward,  18  Penn.  St.  867 ;  Other  v.  Ireson,  8  Drew,  177 ;  24  L.  J., 
Chanc'7,  664 ;  Byles  on  Bills,  *28.    Also  Sharswood's  note  to  p.  *  21  of  same. 

2  In  the  Matter  of  Brown,  2  Stoiy,  612 ;  Byles  on  Bills,  p.  *21 ;  Sharswood's 
note. 

s  Begina  v.  Watts,  2  Den.  (Crown  C.)  14  (p.  21). 

4  Regina  v.  Watts,  2  Den.  (Crown  C.)  14 ;  Bnrton  v,  Payne,  2  Car.  &.  P.  620 ; 
Partridge  v.  Coates,  Ry.  &  Mood.  168 ;  Grant  on  Bankers  and  Banking,  pp.  72, 76. 
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though  it  is  in  his  banker's  hands  after  payment.  But  at  the 
same  time  there  seems  to  be  authority  as  well  as  reason  for 
saying,  that  if  the  general  right  of  property  is  in  the  drawer, 
yet  a  qualified  right  of  property,  or  it  may  be  more  properly 
called  a  temporary  right  of  possession,  exists  in  the  bank.  A 
paid  check  can  only  be  the  subject  of  any  value  whatsoever  for 
the  purpose  of  serving  as  an  item  of  evidence.  In  this  capacity 
it  has  a  double  purpose  to  subserve.  It  is  proof  that  the  drawer 
has  paid  his  indebtedness  to  the  payee,  but  it  is  likewise  proof 
that  the  bank  has  paid  the  sum  named  on  account  of  the  drawer. 
If  the  drawer  is  entitled  to  claim  perpetual  possession  of  it  to  pro- 
tect him  against  the  danger  of  a  suit  by  the  payee,  so  the  bank, 
before  giving  it  to  the  drawer,  is  entitled  to  his  acknowledgment, 
express  or  implied,  that  it  has  rightfully  paid  that  amount  out 
of  his  credit  or  deposit.  For  this  reason  the  return  of  the  check 
is  usually  contemporaneous  with  the  balancing  of  the  book,  that 
is  to  say  with  the  statement  of  account  rendered  to  the  customer 
charging  him  with  this  item.  Before  the  drawer  can  enforce 
delivery  of  the  check  to  himself  by  the  bank  he  ought  tp  be 
required,  by  his  acknowledgment  of  the  bank's  payment,  to 
render  the  check  no  longer  essential  to  the  bank  as  its  only 
evidence  of  that  payment.  The  law  of  the  matter  may  be  very 
well  gathered  from  the  case  of  Begina  v.  Watts  (stipra),  where 
the  arguments  offered  by  counsel  and  the  answers  of  the  judges 
thereto,  bring  out  the  various  points  with  great  clearness.  The 
general  rule,  as  stated,  is  based,  of  course,  on  the  ordinary  pre- 
sumption that  the  check  was  drawn  against  and  paid  from  a 
deposit  of  the  drawer  sufficient  for  the  purpose.  In  the  excep- 
tional cases  where  the  check  of  one  who  has  not  any  funds,  or 
not  funds  enough  to  meet  it  in  full,  is  paid  by  the  bank,  then 
since  the  check  may  be  the  main  link  in  the  chain  of  proof  of 
the  bank's  claim  for  repayment,  it  is  fair  to  suppose  that  the 
rule  would  be  so  far  modified  as  to  allow  the  bank  to  retain  the 
check,  like  a  promissory  note,  as  the  evidence  of  indebtedness, 
until  the  indebtedness  is  discharged.    So  if  an  intention  or 
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understanding  could  be  shown  to  the  effect  that  the  check  should 
remain  in  the  banker's  hands,  after  his  payment  upon  it,  as  a 
kind  of  security,  upon  which  h^  might,  if  need  should  be,  pro- 
ceed against  his  depositor,  clearly  this  intent  of  the  parties 
would  orerride  the  general  rule  until  such  time  as  the  banket 
should  have  been  reimbursed.^  Orant  says  that  in  case  of  an 
overdraft  the  banker  might  have  a  ''  right  to  retain  the  checks, 
because  to  part  with  them  would  be  to  put  beyond  his  control 
the  only  conclusive  evidence  he  might  have  of  the  loan,  beyond 
{he  entries  in  his  own  books  corresponding  with  the  checks, 
which  would  be  perhaps  open  to  the  objection,  that  to  let  them 
in  would  be  to  allow  the  making  of  evidence  in  a  man's  own 
favor."  » 

Hrrors  in  Writing  Checks. 

An  error  or  omission  occurring  in  the  writing  of  a  check, 
which  is  simply  clerical,  and  so  obvious  that  there  can  be  no 
question  in  the  mind  of  a  reasonable  person  as  to  what  was  the 
actual  intent  of  the  drawer,  may  be  safely  disregarded  by  the 
bank.  A  payment  made  upon  such  a  check  according  to  its 
clearly  intended  tenor  will  be  protected.  Of  course  in  deter- 
mining what  particular  defect  will  be  covered  by  this  rule,  the 
officers  of  the  bank  can  have  no  rule  beyond  their  own  dis- 
cretion. But  the  doctrine  is  designed  for  their  protection,  not 
for  the  imposition  of  an. extraordinary  duty  upon  them  in  judg- 
ing of  and  correcting  their  customer's  mistakes.  If  there  can 
be  any  shade  of  doubt  in  their  own  minds  they  are  perfectly  at 
liberty  to  decline  to  put  an  interpretation  upon  the  document 
other  than  its  naked  phraseology  distinctly  expresses.  It  is 
only  where  they  voluntarily  consent  to  adopt  its  obvious  intent 
in  place  of  its  strict  expression,  that  they  will  be  saved  harm- 

1  Grant  on  Bankers  and  Banking,  p.  78,  and  cases  cited,  which  however,  it 
must  he  confessed,  at  best  leave  this  principle  to  be  inferred,  and  are  fiur  from 
distinctly  enunciating  it 

*  Grant  on  Bankers  and  Banking,  p.  81. 
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less  in  doing  so  if  the  case  shall  be  judged  to  be  a  safficiently 
clear  and  certain  one  to  have  authorized  their  action.  A  fSsdr 
ei^mple  of  the  species  of  correction  which  it  would  be  safe  for 
a  bank  to  make  is  furnished  by  the  check  which  the  court  had 
to  construe  in  the  case  of  Phipps  v.  Tanner.^  There  the  words, 
^^ twentyTfive,  seventeen  shillings  &  tliree  pence"  were  ¥rritten, 
and  alone  designated  the  sum  for  which  the  order  was  drawn. 
The  omission  of  the  word  "  pounds  "  after  "  twenty-five  "  was 
declared  to  be  so  clearly  accidental,  that  it  might  be  supplied. 

Where  the  sum  written  in  the  body  of  the  check  differs  from 
the  sum  expressed  in  figures  in  the  corner  or  margin,  the  writ- 
ten words,  as  being  the  more  deliberate  act  of  the  drawer,  are 
presumably  correct  and  will  control  the  figures.^  The  rule 
received  a  strong  illustration  in  the  cited  case  of  Smith  v.  Smith. 
The  marginal  figures  differed  from  the  sum  written  in  the  body, 
and  were  altered  by  the  holder  so  as  to  make  them  conform  to 
the  written  words,  but  without  the  knowledge  or  consent  of  the 
drawer.  It  was  sought  to  have  this  transaction  declared  a  for- 
gery, as  being  an  alteration  of  the  instrument  in  a  material  part. 
But  the  court  said  that  the  marginal  figures  in  a  bill  of  exchange 
served  only  as  an  index  for  convenience  of  reference  and  formed 
no  part  of  the  bill.  The  bill  was  not  vitiated  by  an  alteration 
in  them  which  only  caused  them  to  conform  to  the  written  sum. 
Nay,  where  they  differ  from  the  body,  it  is  even  laid  down  that 
evidence  is  inadmissible  to  show  that  the  bill  was  in  fact  nego- 
tiated for  their  amount,  and  not  for  the  amount  expressed  in  the 
written  words.  No  case  could  well  go  farther,  or  be  more  con- 
clusive of  the  whole  matter,  than  this. 

Forgeries. 

The  general  principles  have  been  many  times  reiterated,  that 
a  bank  is  bound  to  know  its  customer's  handwriting :  that  ac- 

^  6  Carr.  &  P.  48S.  See  also  the  cues  discuued  and  cited  at  the  begiimhig 
of  this  chapter,  where  the  mark  $,  or  the  word  "  dollan  "  had  been  aoddentallj 
omitted  in  writing  the  check. 

>  Sannderson  v.  Piper,  6  Bing.  (New  B.)  480 ;  Smith  v.  Smith,  1  B.  L  898. 
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cordinglj  if  it  makes  payment  upon  a  signature  which  is  not 
his  own,  it  must  suffer  the  whole  loss  which  shall  result  there- 
from.^ The  same  rule  applies  to  bills  of  exchange,  wherein  the 
drawee  is  held  bound  to  know  his  drawer's  handwriting,  and  is 
bound  to  meet  Ms  own  acceptance  written  upon  a  bill  whereof 
the  drawer's  signature  turns  out  to  be  a  foi^ry.  The  rule  was 
yerj  vigorously  and  decidedly  laid  down,  as  long  ago  as  1762, 
by  Lord  Mansfield.  A  drawee  had  paid  bills,  which  had  been 
forged,  as  the  reporter  casually  remarks,  ^^  by  one  Lee,  who  has 
since  been  hanged  for  forgery."  Lord  Mansfield  stopped  the 
defendant's  counsel  short,  saying  that  the  case  was  one  of  that 
description  that  could  never  be  made  plainer  by  argument ;  and 
gave  his  opinion  that  the  money  could  not  be  recovered  back ; 
that  the  plaintiff  should  not  have  paid  till  he  had  sufficiently 
assured  himself  that  the  signature  was  in  the  supposed  drawer's 
own  hand ;  that  the  fault  or  neglect,  whatever  it  was,  lay  at  the 
plaintiff's  door ;  and  that  it  was  too  late  for  him  to  seek  to 
mend  matters  when  he  ^^  has  lain  by  till  the  forger  has  come  to 
be  hanged."  The  analogy  between  the  doctrine  as  relating  to 
checks  and  that  relating  to  bills  is  usually  regarded  as  suffi- 
dently  strong  to  make  a  decision  rendered  upon  the  one  instru- 
ment a  perfect  precedent  in  any  case  arising  upon  the  other. 
The  cases  are  commonly  referred  to  and  cited  promiscuously. 
The  first  ones  in  our  own  citation  are  those  wherein  the  judg- 
ment was  pronounced  directly  upon  checks ;  the  last  ones  are 
those  wherein  the  documents  under  immediate  consideration 
were  bills. 

The  rule  in  both  cases  is  equally  clear  and  positive.  It 
seems  often  to  operate  with  great  severity  upon  the  bank  or  the 

^  Bank  of  the  United  States  v.  Bank  of  Georgia,  10  Wheat.  888 ;  Smith  v. 
Mercer,  6  Taunt.  76 ;  Bank  of  Commerce  v.  Union  Bank,  8  Comst  280;  God- 
dard  v.  Merchants'  Bank,  4  id.  147 ;  Weisser  v.  Denison,  6  Seld.  68 ;  Forster 
V.  Clements,  2  Camp.  17 ;  Wilkinson  i;.  Johnson,  8  Bam.  &  C.  428 ;  Lctj  t;. 
Bank  of  the  United  States,  4  DalL  284 ;  Wilkinson  v.  Lntwidge,  1  Strange,  648 ; 
Jenys  v.  Fawler,  2  id.  946;  Price  v.  Neale,  8  Burr.  1856;  Smith  v.  Chester, 
1  Term,  664 ;  1  D.  &  £.  666;  Barher  v.  Gingell,  8  Esp.  60 ;  Cocks  v.  Masterman, 
9  Bam.  &  C.  02. 
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drawee ;  but  it  is  one  of  those  matters  in  which  the  good  of 
the  community  will  not  allow  of  any  other  system.  The  drawer 
and  drawee,  morally  speaking,  may  be  regarded  as  equally  in- 
nocent ;  but  the  loss  has  arisen  through  some  degree  of  neglect 
or  default,  even  though  it  be  almost  iniSnitesimal  on  the  part  of 
the  latter,  and  that  suffices  to  inflict  the  loss  upon  him.  This 
method  of  viewing  the  matter  saves  the  necessity  of  breaking 
the  grand  fundamental  rule  of  law  that  money  paid  under  a 
mistake  of  fact  may  be  recovered  back.  For  the  fact  in  this 
case  is  one  which  the  drawee  has  no  right  to  mistake.  The 
law  refuses  to  hear  him  say  that  he  has  mistaken  it.  The 
money  is  paid  through  his  failure  to  fulfil  his  acknowledged 
duty,  inasmuch  as  he  has  failed  to  detect  this  very  non-exist- 
ence of  the  merely  supposed  fact  of  signature  by  a  certain 

■ 

person. 

In  the  case  of  Levy  t;.  Bank  of  the  United  States  (^8upra) 
the  plaintiff  deposited  a  check  purporting  to  be  that  of  another 
person.  On  the  afternoon  of  the  same  day  it  was  discovered 
by  the  bank  to  be  a  forgery,  and  was  instantly  returned  to  him. 
At  the  time  of  his  making  the  deposit  credit  was  given  to  him 
in  his  cash  book  in  the  usual  form.  Afterward  the  bank  re- 
fused to  recognize  the  credit,  and  the  depositor  sued  to  recover 
the  sum  and  gained  a  verdict.  The  Supreme  Court  holding 
that  the  transaction  of  giving  credit  was  equivalent  to  a  cash 
payment,  refused  to  interfere  with  the  verdict.  By  an  unfor- 
tunate imperfection  in  the  report  of  this  case,  it  is  noit  directly 
stated  that  the  check  deposited  purported  to  have  been  drawn 
by  some  person  who  was  a  customer  of  the  bank.  It  is  toler- 
ably clear,  however,  that  this  must  have  been  the  fact.  Then 
the  plain  ground  of  the  decision  is  that  the  bank  took  a  check 
as  good,  which  its  knowledge  of  the  real  signature  of  the  sup- 
posed drawer  ought  to  have  enabled  it  at  once  to  detect  as  bad. 
The  case  is  always  cited  as  illustrating  the  rule  that  the  bank 
must  know  its  customer's  handwriting,  and  on  no  other  state 
of  facts  could  it  be  an  authority  to  this  effect.    It  is  unfor- 
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innate,  however,  that  the  reporter  should  have  left  so  vital  a 
fact  in  a  leading  cause  to  be  gathered  only  from  inference. 

Where  the  bank  seeks  to  recover  from  the  person  who  has 
presented  the  check  or  bill,  there  is  more  reason  for  relaxing 
the  extreme  rigor  of  the  rule.  Yet  even  in  these  cases  the 
pajrment,  once  perfected  through  the  error  of  the  bank  or  drawee, 
appears  never  to  have  been  opened  to  allow  recovery  except 
where  some  circumstance  could  be  shown,  excusing  or  which 
might  by  some  possibility  be  supi>08ed  to  excuse  the  bank  for 
having  exercised  a  less  degree  of  diligence  than  is  usually  im- 
peratively demanded.  The  courts  have  shown  a  willingness  to 
go  as  far  as  possible  in  helping  the  bank  or  drawee  where  the 
existence  of  any  such  exceptional  circumstances  could  be 
shown,  and  have  allowed  quite  slight  facts  to  be  sufficient. 
But  apparently  same  palliating  or  excusing  fact,  insignificant 
as  it  may  seem,  is  yet  absolutely  essential.  In  the  case  of 
Wilkinson  v.  Johnson,^  the  opinion  delivered  in  excellent  shape 
by  Chief  Justice  Abbott,  puts  this  matter  very  clearly.  A  bill, 
drawn  on  a  London  banking  house,  bearing  the  names  of  sev- 
eral indorsers,  was  dishonored.  The  notary  of  the  holders 
carried  it  to  the  London  corresi>ondents  of  one  of  the  indorsers 
and  asked  them  to  take  it  up  for  the  honor  of  this  indorser. 
They  at  once  did  so,  and  at  the  same  time  drew  a  pen  through 
the  subsequent  indorsements.  Shortly  after  they  discovered 
the  whole  paper  to  be  a  series  of  forgeries,  and  directly  returned 
it  to  the  holders  from  whose  notary  they  had  received  it.  The 
whole  took  place  within  business  hours  of  one  and  the  same 
day.  It  was  held  that  this  case  was  to  be  distinguished  from 
that  of  the  failure  of  an  acceptor  or  bank  to  recognize  a  cus- 
tomer's handwriting.  The  bankers  to  whom  the  bill  was  pre- 
sented  by  the  notary  ought  certainly  to  have  known  their 
correspondents'  hand,  and  to  have  seen  that  their  purported 
indorsement  was  a  forgery.  But  it  is  not  so  much  in  the  ordi- 
nary course  of  business  to  ask  a  correspondent  to  take  up  a 

1  8  Bam.  &  C.  428. 
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bill  for  the  honor  of  an  indorser,  as  it  is  to  present  a  bill  to  a 
drawee  for  acceptance,  or  we  may  add  a  check  to  a  bank  for 
payment.  The  very  request  implies  the  fact  of  the  indorse- 
ment, and  in  a  measure  tends  to  induce  less  careful  scrutiny. 
So  though  both  parties  were  in  fault,  slightly,  yet  the  fault  of 
the  notary  may  have  led  to,  or  contributed  to,  the  fault  of  the 
bankers  who  took  up  the  bill  at  his  request.  This  is  a  strong 
illustration  of  the  fineness  of  argument,  built  upon  the  minute 
influence  conceivably  exerted  by  a  very  small  peculiarity,  which 
courts  have  been  willing  to  employ  to  save  the  over-harsh  oper- 
ation of  a  sound  rule  of  law.  In  Groddard  v.  Merchants'  Bank^ 
the  decision  of  the  court,  as  it  goes  much  further  in  the  effort 
to  create  an  exception  to  the  general  rule,  so  is  much  more 
questionable  in  its  correctness.  In  that  case  the  plaintifis  took 
up  a  forged  draft  for  the  honor  of  the  supposed  drawers,  rely- 
ing, in  doing  so,  upon  the  statement  made  by  the  defendants' 
teller  and  notary  that  the  defendants  held  a  draft  of  the  draw- 
ers named  for  collection,  and  that  it  had  been  dishonored. 
The  plaintifis  did  not  at  the  time  see  the  document,  because  it 
was  locked  up  in  the  notary's  safe  and  he  was  away,  so  that  it 
could  not  be  immediately  got  at.  Instantly  when  they  did  see 
it  they  pronounced  it  a  forgery.  They  were  allowed  to  I'ecover 
their  payment  on  the  ground  that  it  was  induced  by  the  incor- 
rect assertion  of  the  defendants'  agents.  But  Bugles,  J.,  de- 
livered a  strong  dissenting  opinion,  in  which  he  asserted  that 
none  of  the  cases  went  the  length  of  allowing  the  payers  to  re- 
cover where  they  had  been  guilty  of  substantial  neglect,  and  in 
his  opinion  it  was  great  neglect  to  pay  an  unseen  draft  under 
the  circumstances  shown.  Certainly  this  view  of  the  case  is 
not  incapable  of  strong  support.  If  the  plaintiffs  were  willing 
to  waive  the  privilege  of  using  their  own  judgment  on  the 
question  of  the  genuineness  of  their  customer's  signature,  and 
to  accept  the  judgment  of  a  notary  or  teller  of  another  bank, 
it  is  at  least  such  an  excessive  want  of  ordinary  precaution 

1  4  Comst  147. 
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that  the  law  might  reasonably  refuse  to  help  them  out  of  the 
loi9S  very  naturally  consequent  thereupon. 

But  where  the  bank  seeks  to  recover  from  the  payee  it  is 
held  rigorously  to  make  the  discovery  of  the  forgery  and  to 
give  notice  of  it  to  the  holder  with  great  promptitude.  It  is 
also  at  the  least  a  very  strong  point,  and  probably  an  absolutely 
essential  one,  that  in  the  interval  between  the  presentment  and 
payment,  and  the  notification  to  the  payee,  he  should  have  been 
deprived  of  no  legal  rights,  and  should  have  lost  no  practical 
opportunity  or  even  chance  of  saving  himself  from  loss  upon 
the  paper.^  In  the  case  of  Wilkinson  v.  Johnson,  it  will  be 
remembered,  the  payment  and  the  return  of  the  forged  paper 
were  both  made  within  business  hours  of  the  same  day,  and 
the  court  dwelt  with  emphasis  upon  this  and  upon  the  conse- 
quent  fact  that  the  payees  had  lost  none  of  their  remedies 
against  indorsers  or  others.  The  case  of  Cocks  v.  Masterman^ 
is  commonly  regarded  as  a  leading  authority  on  the  subject  of 
the  time  within  which  discovery  must  be  made  and  notice 
given.  There  the  bill  forged  was  returned  on  the  day  following 
that  of  the  payment  upon  it.  The  court  said :  ^^  We  are  all  of 
opinion  that  the  holder  of  a  bill  is  entitled  to  know  on  the 
day  when  it  becomes  due,  whether  it  is  an  honored  or  dis- 
honored bill,  and  if  he  retain  the  money  and  is  suffered  to 
retain  it  the  whole  of  that  day,"  the  payers  cannot  afterwards 
recover  it  back.  For  the  holder,  though  not  bound  to  notify 
the  drawer  and  indorsers  till  the  day  after  the  dishonor,  is  yet 
entitled  to  do  so,  if  he  see  fit ;  and  the  payers  ought  not  by 
their  negligence  to  be  allowed  to  deprive  the  holder  of  the  right 
of  proceeding  on  the  first  day  if  he  so  chooses.  In  the  opinion 
delivered  in  the  case  of  the  Canal  Bank  v.  Bank  of  Albany, 
and  also  in  the  dissenting  opinion  of  Buggies,  J.,  in  the  case 

1  WiUdDBon  V.  Johnson,  nqpra ;  Smith  v.  Mercer,  6  Taunt.  76 ;  Cocks  v.Mas- 
tennan,  9  Bam.  &  C.  92;  Price  v,  Neale,  8  Burr.  1864;  Smith  v.  Chester,  1  T. 
654 ;  1 D.  &  £.  656.  The  dissenting  opmion  of  Buggies,  J.,  in  Goddard  v,  Bfer- 
chanta'  Bank,  4  Comst.  147. 

s  9  Bam.  &  C.  92. 
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of  (Joddard  v.  Merchants'  Bank  (^supra)  this  ruling  in  Cocks 
t;.  Masterman  is  criticised  as  too  severe.  But  it  must  probably 
be  regarded  as  law.  The  court,  in  delivering  this  opinion,  take 
pains  to  prevent  its  being  construed,  by  inference  or  otherwise, 
to  pass  as  an  authority  for  more  than  the  simple  ruling  that  a 
notice  and  return  on  the  day  following  that  of  the  payment  in 
a  forged  bill  is  too  late.  They  expressly  ^^  decline  to  give  an 
opinion  whether  the  plaintifis  could  have  recovered  if  notice  had 
been  given  on  the  same  day."  Other  cases  say,  in  somewhat 
indefinite  language,  that  the  discovery  and  notice  must  be 
^^  immediate."  All  the  cases  cited  are  well  worth  a  more 
thorough  e^famination  and  comparison  than  it  is  possible  to 
conduct  here.  It  is  unquestionable  that  after  the  payee  has, 
upon  the  strength  of  the  pajrment  released  any  security,  or 
abandoned  or  lost  any  possible  safeguard,  or  protection  from  * 
loss,  it  is  too  late  for  the  bank  to  undo  the  error  at  his  ex- 
pense. 

It  is  probable  that  the  rule  would  be  construed  with  even 
greater  stringency  against  a  bank  which  had  paid  a  forged 
check,  or  bill  of  a  customer,  than  against  an  individual  drawee 
who  had  paid  a  forged  bill.  For  in  the  ordinary  course  of 
business  it  must  nearly  always  happen  that  a  bank  has  a  vastly 
greater  opportunity  for  becoming  acquainted  with  a  depositor's 
signature  than  a  mere  business  correspondent  can  have.  This 
argument  is  one  which  the  courts  will  hear  and  consider.  For 
instance,  in  Smith  v,  Mercer,  supra,  the  court  said,  a  banker 
^^  is  even  more  bound  "  to  know  a  customer's  handwriting  than 
a  drawee  is  bound  to  know  a  drawer's. 

The  rule  requiring  the  bank  to  know  the  customer's  hand- 
writing is  confined  in  its  practical  effect,  it  will  be  observed,  to 
requiring  a  knowledge  of  his  signature.  Neither  law  nor  the 
ordinary  course  of  business  renders  it  a  matter  of  suspicion 
that  the  body  of  the  check  or  bill  is  not  written  in  the  drawer's 
hand.^    Nevertheless  a  false  or  fraudulent  alteration  in  a  ma- 

1  Bank  of  Commerce  v.  Union  Bank,  8  Comst.  280. 
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terial  point,  made  in  the  body  of  the  check  or  bill,  after  signa* 
ture,  renders  the  document  a  technical  forgery,  just  as  much  as 
the  simulating  of  the  signature  itself.^  Knowledge  of  the 
drawer's  signature  is  of  course  no  possible  guide  for  the  detec- 
tion of  this  description  of  forgery,  and  in  such  cases  a  modifi- 
cation of  the  general  rule,  that  payment  on  forged  paper  is  no 
payment,  has  to  be  made,  in  deference  to  the  sheer  necessities 
of  justice.  The  cases  in  which  a  forgery  of  this  description  is 
efifected  may  be  divided  into  two  classes.  It  is  the  unquestion- 
able duty  of  every  pei*son  drawing  a  check  or  bill  to  write  it  in 
such  shape  that  no  material  alteration  in  it  can  possibly  be 
accomplished  without  leaving  some  perceptible  mark  of  the  act. 
This  can  always  be  done  and  should  always  be  done.  There- 
fore, if  a  check  is  altered  after  signature,  it  must  be  either  that 
the  alteration  was  one  discoverable  by  the  bank  upon  a  tolerably 
thorough  inspection,  or  that  it  was  done  without  leaving  the 
possibility  of  detection  by  reason  of  some  neglect  or  careless- 
ness on  the  part  of  the  drawer.  In  the  former  case  the  neglect 
is  that  of  the  bank,  and  the  bank  accordingly  suffers  the  loss. 
In  the  latter  case  the  laches  of  the  drawer  has  opened  the  door 
to  the  commission  of  the  fraud,  and  he  is  obliged  to  encounter 
the  natural  consequences  thereof.  If  the  opportunity  for  a 
successful  forgery  is  attributable  to  a  want  of  due  caution  on 
the  part  of  the  person  whose  name  is  forged,  then  the  loss 
shall  be  his.^  But  due  caution  on  the  part  of  the  drawer  of  a 
check  or  bill  has  never  been  held  to  extend  further  than  to  the 

^  Sewall  V,  Boston  Water  Power  Co.,  4  Allen,  277 ;  Goodman  t;.  Eastman,  4 
N.  H.  466 ;  2  Parsons  on  Bills  and  Notes,  688 ;  4  Blackst.  249. 

s  Young  V.  Grote,  4  Bingh.  263 ;  12  Moore,  4S4 ;  Orr  t;.  Union  Bank  of  Scot- 
land, 1  Macq.  H.  L.  C.  618 ;  Bellamy  v.  Migoribanks,  21  L.  J.,  Ezch.  78 ;  Hall  o. 
Fuller,  6  Bam.  &  C.  760 ;  Coles  v.  Bank  of  England,' 10  Ad.  &  El.  449 ;  Bank 
of  Ireland  v.  Trustees,  6  H.  L.  C.  410;  Grant  v.  Yaughan,  8  Burr.  1626; 
Johnson  v.  Windle,  8  Bingh.  (New  R.)  226;  Coggill  v.  American  Exchange 
Bank,  1  Comst.  118 ;  Weisser  v.  Denison,  6  Seld.  68 ;  Morgan  v.  Bank  of  New 
Tork,  1  Kern.  404 ;  Mahaiwe  Bank  v.  Douglass,  81  Conn.  170 ;  Wade  v.  With- 
ington,  1  Allen,  661 ;  Belknap  v.  Bank  of  North  America,  Mass.  1869,  not  yet 
pdnted;  Byles  on  BiUs,  p.  24 ;  Story  on  Promissory  Notes,  §  490,  note ;  Grant 
on  Bankers  and  Banking,  pp.  12  and  17,  H  seq. 
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proper  writing  of  the  inBtrument,  as  above  explained.  If  any 
of  his  employees  after  it  is  written  come  into  possession  of  it 
in  the  due  course  of  business,  as  for  the  purpose  of  noting  its 
contents,  enclosing  it  in  a  letter,  mailing  it,  or  the  like,  and 
fraudulently  alter  it,  this  is  not  of  itself  any  neglect  on  the 
part  of  the  drawer.  If  he  in  the  first  place  wrote  it  properly, 
or  caused  it  to  be  written  properly,  the  subsequent  act  of  the 
employee  done  after  the  signature  has  been  appended  to  it  in 
its  unobjectionable  shape  must  leave  perceptible  trac^es  on  the 
paper,  and  then  the  loss  will  be  that  of  the  bank.  The  stage 
of  transmission  in  which,  and  the  character,  opportunities,  or 
position  of  the  person  by  whom,  the  alteration  is  efiected  are 
utterly  powerless  to  affect  the  drawer  with  any  liability,  provided 
that  the  check  left  his  hands,  after  signature,  in  a  form  possess- 
ing the  due  safeguards  against  alteration. 

The  distinction  between  the  two  classes  of  cases  will  be 
easily  made  plain  by  a  brief  recital  of  one  or  two  of  the  leading 
causes  upon  each  side.  Especially  that  of  Young  v.  Grote 
must  be  selected,  since  it  has  always  been  cited  and  discussed 
with  great  respect.  A  depositor,  going  away  from  home,  left 
with  his  wife  several  checks  which  he  had  signed  in  blank,  and 
which  she  was  to  fill  up  according  to  her  needs.  She  filled  one 
up  for  fifty-two  pounds,  two  shillings  ;  but  she  began  the  word 
fifty  with  a  small  letter,  and  in  the  middle  of  a  blank  line ;  in 
writing  the  marginal  figures,  likewise,  she  left  a  considerable 
space  between  the  mark  <£  and  the  figures  52.  She  gave  the 
check  in  this  form  to  her  husband's  clerk  to  get  the  money 
upon  it.  He  inserted  the  words  "  three  hundred  "  before  the 
word  "  fifty  "  and  the  figure  3  before  the  figures  52,  and  then  pre- 
sented it  and  drew  852  pounds  upon  it.  Here  of  course  there 
were  no  perceptible  marks  indicating  the  alteration  which  had 
been  made,  and  there  were  none  such  because  the  cheek  had 
been  so  carelessly  written  that  the  forgery  was  made  the  sim- 
plest matter  in  the  world.  Upon  this  ground  the  court  held 
that  the  loss  must  rest  with  the  drawer.    Only  one  remark  may 
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be  made  by  way  of  criticising  this  case.  It  does  not  appear 
that  the  clerk  in  making  his  additions  attempted  to  liken  his 
handwriting  to  that  of  the  wife.  It  is  probable,  therefore,  that 
there  were  two  different  handwritings  in  the  writing  of  the 
sam.  This  point  was  not  adverted  to  at  the  trial  of  the  cause, 
or  at  least  is  not  mentioned  in  the  report.  But  Mr.  Grant,  in 
commenting  on  the  case,  inclines  to  think  thai  if  the  body  of 
the  check  had  been  in  the  handwriting  of  the  drawer,  which 
the  bank  was  bound  to  know,  then  the  insertion  of  words  in 
another  handwriting  should  have  put  the  bank  on  inquiry.  He 
is  content,  however,  with  a  ruling  which  allows  a  diversity  of 
hands  not  to  be  a  point  of  suspicion,  where  neither  of  them  is 
the  hand  of  the  drawer.^ 

The  case  of  Belknap  t^.  the  Bank  of  North  America  hangs 
upon  the  other  horn  of  the  dilemma.  The  checks  duly  filled 
out,  payable  to  order,  were  signed  by  the  plaintiff,  and  were 
subsequently  enclosed  in  letters  and  despatched  to  the  post  by 
the  errand-boy.  He  opened  the  envelopes,  obtained  possession 
of  the  checks,  cancelled  the  words  "  or  order  "  in  lead  pencil, 
and  inserted  the  words  ^^  or  bearer  "  in  ink.  The  money  was 
fraudulently  obtained  upon  these  altered  checks.  The  court 
considered  that  as  matter  of  law,  the  loss  was  so  clearly  that 
of  the  bank,  that  the  question  of  the  negligence  of  the  defend- 
ants in  intrusting  them  to  the  boy  was  not  open  for  considerar 
tion  by  the  jury. 

From  this  it  follows  that  it  is  only  a  reasonable  precaution 
for  a  bank  to  subject  every  check  to  a  sufficiently  careful  in- 
spection to  discover  whether  or  not  it  has  been  altered  from  its 
original  form.  The  duty  is  not  an  onerous  one.  An  erasure, 
insertion,  interlineation,  or  cancellation  can  hardly  be  effected 
upon  a  properly  written  check  without  leaving  very  obvious 
traces  of  the  proceeding.  Whether  the  alteration  be  artfully 
concealed  or  perfectly  open,  as  in  the  case  of  Belknap  v.  The 
National  Bank  of  North  America,  payment  will  be  made  upon 

1  Grant  on  Bankers  and  Banking,  pp.  17  and  18. 
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it  wholly  at  the  risk  of  the  bank,  so  far,  at  least,  as  the  honesty 
of  this  alteration  is  concerned.  Yet  if  a  case  should  arise 
where  the  difficulty  of  discovering  the  forgery  was  extraordi- 
nary and  excessive,  the  bank  would  still  be  liable  if  it  failed 
to  detect  it,  provided  no  laches  or  default  of  the  drawer  had 
facilitated  or  increased  the  difficulty.  The  degree  of  difficulty, 
though  as  matter  of  fact  it  can  seldom  be  unreasonably  great, 
does  not  enter  into  the  question  in  any  manner.^  The  obligsr 
tion  of  the  bank  is  contingent  upon  no  possible  circumstance 
save  only  the  due  performance  by  the  drawer  of  his  duty  to 
write  with  reasonable  care  against  the  perpetration  of  fraud. 
It  is  a  matter  however  of  ordinary  occurrence  for  banks  to 
make  payments  upon  checks  wherein  words  in  the  printed  por- 
tion of  the  blank  have  been  cancelled  and  others  have  been 
written  in  their  place.  Thus  the  words  ''  or  order  "  are  often 
replaced  by  the  words  ^^  or  bearer,"  and  vice  versa.  Common 
as  it  is  to  pay  checks  thus  altered,  yet  the  strict  rule  of  law 
leaves  all  such  payments  at  the  risk  of  the  bank.  The  case  of 
Belknap  above  recited  is  directly  in  point  and  is  conclusive. 
Whether  in  particular  instances  the  course  of  dealing  between 
the  bank  and  the  individual  drawer  would  be  allowed  to  aflfect 
the  individual  case  and  would  be  admissible  in  evidence  for 
the  purpose  of  modifying  the  rigid  application  of  the  general 
principle,  is  possibly  still  an  open  question.  We  should  incline 
to  put  little  confidence  in  the  chance  of  its  being  decided  in  the 
affirmative.  But  in  the  absence  of  adjudication  it  must  be 
regarded  as  open  to  doubt  and  discussion. 

It  is  of  course  necessary  that  the  alteration,  to  be  worthy  of 
consideration  at  all  or  to  have  any  effect  at  all,  should  be  in  a 
material  part  of   the  instrument.^     Otherwise  it  might  be 

^  Grayes  v,  American  Exchange  Bank,  17  N.  T.  208 ;  Hall  v.  Fuller,  6  Bam. 
&  C.  750;  Wade  v.  Wlthington,  1  Allen,  661;  Mahaiwe  Bank  v.  Douglass,  81 
Conn.  170;  Sewall  v.  Boston  Water  Power  Co.,  4  Allen,  277 ;  Robarts  v.  Tucker, 
16  Q.  B.  660. 

a  Mahaiwe  Bank  v.  Douglass,  81  Conn.  ^70;  Smith  v.  Smith,  1  B.  I.  898;  and 
most  of  the  cases  cited  in  this  connection. 
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entirely  disregarded.  This  rule  is  too  obvious  and  too  familiar 
to  require  to  be  dilated  upon.  It  will,  however,  be  found  excel- 
lently illustrated  in  the  recital  of  the  case  of  Smith  v.  Smith, 
given  ante,  p.  295.  Whether  or  not  the  alteration  is  in  a  material 
part  is  a  question  ^'  easily  tested  by  inquiring  whether  the  in- 
struments would  have  the  same  legal  effect  and  operation  after 
the  alteration  as  before  it."  ^ 

Where  a  check  is  drawn  payable  to  the  order  of  any  actually 
existing  person  or  corporation,  if  the  order  or  indorsement  of 
such  payee  is  forged,  payment  by  the  bank  is  no  acquittance. 
The  depositor  has  directed  payment  to  be  made  in  a  certain 
manner ;  a  payment  made  otherwise  than  according  to  his  di- 
rections is  no  discharge  of  the  bank's  obligations  towards 
him.^ 

It  should  be  noted  in  this  connection  that  English  cases  con- 
cerning checks  payable  to  order  and  upon  which  the  payee's 
signature  has  been  forged,  are  not  capable  of  being  used  as 
precedents  in  the  United  States.  The  law  governing  this  part 
of  the  general  subject  of  checks  is  in  England  matter  of  statute. 
Originally  Parliament  enacted  that  all  checks  should  be  drawn 
payable  "  to  bearer,"  or  to  "  A.  or  bearer."  An  instrument,  in 
form  a  check,  but  drawn  payable  to  order,  was  regarded  as  an 
inland  bill  of  exchange  and  had  to  be  stamped  as  such.  It  was 
only  as  the  great  use  of  checks  in  increasing  the  business  facili- 
ties of  the  country  became  by  degrees  more  fully  appreciated, 
that  the  abandonment  of  this  restrictive  law  was  accomplished. 
It  is  by  a  very  recent  act  of  Parliament  that  checks  drawn  pay- 
able to  order  have  been  legalized  in  their  proper  character  as 

^  Binith  V.  Smith,  supra ;  Wheelock  v.  Freeman,  18  Pick.  166 ;  Boston  v,  Ben- 
son, 12  Cush.  61 ;  2  Parsons  on  Bills  and  Notes,  pp.  662,  688. 

3  Vanbibber  v.  Bank  of  Louisiana,  14  La.  An.  481 ;  Sharswood's  note  to  Byles 
on  Bills,  p.  *  21 ;  Morgan  v.  Bank  of  Sute  of  New  York,  1  Duer,  484 ;  1  Ker. 
404 ;  Qrayes.  v,  American  Exchange  Bank,  17  N.  T.  206 ;  Coggill  v.  American 
Exchange  Bank,  1  Comst.  118 ;  Weisser  v.  Denison,  6  Seld.  68 ;  Talbot  v.  Bank 
ot  Kochester,  1  Hill,  296 ;  Canal  Bank  v.  Bank  of  Albany,  id.  287 ;  Story  on  Bills, 
§461. 
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checkB  rather  than  inland  bills.^  But  the  same  act  has  a 
further  provision  exempting  the  banker  from  liability  if  the 
original  or  any  subsequent  indorsement  be  forged.  This 
causes  the  effect  of  the  law  as  a  whole  to  be  rather  slight.  A 
check  payable  to  order,  where  the  banker  is  under  no  liability 
if  he  pays  on  a  forgery  of  the  order,  is  only  a  very  small  degree 
better  than  a  check  payable  to  bearer.  The  practical  advantage 
of  the  rule  must  depend  wholly  upon  the  conscientiousness 
and  assiduity  of  the  banker,  who,  if  he  be  a  man  worthy  of  the 
trust  reposed  in  him,  will  take  reasonable  pains  to  assure  him- 
self of  the  genuineness  of  the  payee's  signature.  But  where  no 
legal  punishment  for  neglect,  however  gross,  short  of  positive 
bad  faith,  exists,  there  is  likely  always  to  be  pretty  serious 
danger  of  its  occurrence. 

On  the  other  hand  the  argument  is  that  the  bank  cannot  be 
expected  to  know  the  signature  of  any  random  member  of  the 
community  in  whose  favor  a  depositor  may  have  occasion  to 
draw  a  check  payable  to  order .^  This  is  most  true ;  but  the 
answer  is  that  there  is  no  common-law  obligation  upon  a  bank 
to  undertake  the  payment  of  customers'  checks  which  are 
made  payable  to  order.  The  custom  to  do  so  is  so  universal 
that  a  bank  may  perhaps  now  be  fairly  considered  as  bound  by 
the  custom  if  it  accepts  a  deposit  account  without  any  remarks 
upon  this  especial  subject.  But  this  is  so  simply  because 
banks  have  found  that  it  was  so  much  for  their  interest  to 
allow  their  customers  the  privilege  of  drawing  such  checks 
that  they,  probably  without  exception,  have  for  a  long  time 
submitted  to  run  the  risks  which  such  a  system  imposes.  A 
bank  which  should  refuse  to  do  so  would  soon  lose  its  deposi- 
tors. Therefore  if  the  custom  is  so  well  established  as  to  be 
binding  upon  all  banks,  it  is  at  least  an  obligation  which  policy 

1  16  &  17  Vict.  c.  59.    See  also  Hare  v.  Copland,  18  Ir.  C.  L.  426. 

2  Thua  it  has  been  held  in  England  that  a  bank  instracted  by  ita.cusfomer  to 
accept  bills  of  exchange  which  a  correspondent  of  the  customer's  would  draw 
against  certain  bills  of  lading,  is  not  bound  to  ascertain  the  genuineness  of  the 
bills  of  lading  before  acceptance.    Woods  v,  Thiedermann,  1  H.  &  C.  478. 
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and  self-interest,  estimated  for  the  long  run,  have  induced 
them  Toluntarilj  to  assume.  It  is  not  a  duty  demanded  of 
them  originally  by  the  law.  This  being  the  case,  it  is  clear 
that  it  is  a  duty  or  obligation  from  which  any  bank  may  free 
itself  as  towards  any  or  all  of  its  customers  by  a  notice,  duly 
^Ten,  of  its  intent  to  do  so.  Nothing  but  the  universality  of 
the  custom,  which  seems  now  to  be  a  part  of  this  function  of 
the  banking  business,  could  render  the  notice  necessary.  But 
as  the  course  of  business  is  so  thoroughly  understood  through- 
out the  United  States  to  give  the  customer  the  right  to  draw  a 
check  payable  to  the  order  of  any  person,  and  to  leave  to  the 
bank  the  responsibility  of  paying  only  to  the  order  of  that 
person,  it  is  unquestionable  that  without  express  notice  to  the 
contrary,  brought  home  to  the  knowledge  of  the  depositor,  the 
bank  would  be  held  to  this  obligation  and  liability. 

The  case  of  Graves  v.  The  American  Exchange  Bank  ^  cer- 
tainly carries  the  liability  of  the  bank  to  an  extreme,  and  it  may  be 
to  an  excessive,  point.  The  rule  is  there  laid  down  that  if  a 
check  be  made  payable  to  a  person,  and  another  person  of 
precisely  the  same  name,  or  initials,  so  far  as  these  are  written 
out  in  the  check,  comes  wrongfully  or  accidentally  into  possession 
of  the  same,  indorses  it  and  obtains  the  money  on  it  from  the 
bank,  still  the  bank  is  liable  to  make  good  the  amount  to  the 
drawer.  The  logical  sequence  which  leads  to  this  goal  is  clear 
enough.  The  drawer  has  ordered  payment  to  be  made  to  one 
person,  and  it  has  been  made  to  another ;  consequently  pay- 
ment has  not  been  made  according  to  the  drawer's  direction 
and  the  bank  is  not  discharged  pro  tanto.  This  is  plain  reason- 
ing. Yet  it  would  seem  that  the  bank  ought  to  be  protected 
in  such  a  case.  A  reasonable  limit  should  be  set  to  its  liability. 
It  cannot  be  supposed  to  have  such  cognizance  of  the  private 
afiairs  of  each  depositor  as  to  know  in  favor  of  what  individuals 
he  is  going  to  draw  his  several  checks.  This  is  clearly  im- 
possible.    The  depositor  orders  payment  to  be  made  to  A.  B. 

1  17  N.  Y,  206. 
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A.  B.  presents  the  order  and  indorses  it ;  the  hank  know  him  to 
be  A.  B.,  or  oblige  him  to  prove  himself  to  be  A.  B.,  and  then 
they  pay  him.  Without  the  gift  of  divination  what  more  can 
they  do  ?  They  have  used  all  the  means  of  identification  which 
the  drawer  has  placed  at  their  disposal,  and  if  these  have  only 
led  them  into  error  it  is  certainly  rather  his  fault  than  theirs. 
He  gives  them  nothing  but  a  name  to  guide  them  in  selecting 
the  payee  from  the  various  members  of  the  community  ;  they 
do  all  that  can  be  done  with  this  sole  means  of  distinction.  If 
the  name  is  not  enough,  but  should  have  been  supplemented 
with  descriptive  language,  setting  forth  the  true  payee's  pro- 
fession, abode,  place  of  business,  &c.,  &c.,  tlie  drawer  should 
have  known  this  necessity  and  provided  for  it.  He  had  some 
degree  of  personal  knowledge  of  the  payee,  and  the  bank  very 
probably  had  not  one  particle.  It  does  its  best  with  the  light 
it  has.  The  drawer  has  not  done  his  best  by  the  light  he 
had.  Clearly  justice  demands  that  the  drawer  should  sufier  in 
case  of  error  induced  by  such  a  state  of  afiairs.  To  our  minds 
the  decision  we  have  referred  to  is  a  sacrifice  of  sound  sense 
to  technicality,  and  of  plain  reason  to  a  fallacious  sophism. 
But  though  the  propriety  of  the  ruling,  may  be  criticised,  it 
must  be  admitted  that  it  lays  down  the  only  adjudicated  law  in 
the  premises.  It  is  the  only  American  authority.  The  only 
English  authority  is  to  the  same  effect.  It  is  to  be  found  in 
the  case  of  Mead  v.  Young,^  which  was  cited  as  an  authority  in 
Graves  v.  American  Exchange  Bank,  and  which  appears  to 
fully  support  that  decision.  It  may  be  worth  noticing  that  in 
the  American  case  Judge  Roosevelt  dissented. 

The  use  of  checks  payable  to  order  introduces  a  slight  qual- 
ification into  the  duty  of  the  bank  to  pay  immediately  upon 
presentment  and  demand.  It  has  the  right  to  demand  sufficient 
time  to  enable  it  to  assure  itself  of  the  genuineness  of  the 
indorsement.  To  require  satisfactory  testimony  of  the  genu- 
ineness to  be  furnished  is  the  universal,  unquestioned,  and 

1  4  Tenn,  28. 
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unquestionable  usage  of  banks.  They  are  under  no  obligation 
themselves,  at  least  in  ordinary  cases,  to  take  pains  to  obtain 
knowledge  on  this  subject.  The  means  of  knowledge  must  be 
furnished  to  them.  This  is  only  reasonable.  Until  it  is  fur- 
nished  the  obligation  to  pay  does  not  attach,  and  suit  for  a 
refusal  will  not  lie.  For  in  fact  there  is  not  properly  speaking 
a  refusal  to  pay  a  check  of  the  drawer.  No  suspicion  is  cast 
upon  his  credit,  or  upon  his  signature,  or  upon  the  sufficiency 
of  his  balance.  So  far  as  he  is  concerned  the  bank  makes  no 
objection  to  pay  at  once.  The  sole  obstacle  arises  out  of  the 
bank's  ignorance  of  the  payee's  handwriting,  and  this  it  is 
under  no  duty  to  any  person  concerned  in  the  transaction  to 
know  of  its  own  knowledge.  The  points  involved  in  this  doc- 
trine appear  to  have  been  too  self-evident  to  have  ever  found 
their  way  before  the  judicial  tribunals. 

The  law  which  has  been  already  laid  down  concerns  only 
questions  arising  between  the  bank  and  the  drawer.  In  ques- 
tions arising  between  the  bank  and  the  person  to  whom  the 
bank  has  made  payment  the  rule  is  much  less  stringent.  Of 
course  if  the  bank  pays  the  forger  or  any  person  cognizant  of 
the  forgery,  it  would  be  entitled  to  recover  back  from  him  if  it 
should  have  opportunity.  But  the  rule  was  laid  down  in  the 
case  of  the  Canal  Bank  v.  The  Bank  of  Albany^  that  accept- 
ance and  payment,  or  either,  concludes  the  drawees,  as  against 
the  payees,  only  as  to  the  genuineness  of  the  drawer's  signature. 
If  anywhere  in  the  chain  of  orders  or  indorsements  there  is 
a  forgery,  the  bank  may  recover  back,  even  though  a  consider- 
able time  has  elapsed  since  the  payment,  provided  that  it  acts 
with  due  promptitude  and  despatch  so  soon  as  the  discovery  is 
made.  The  court  would  not  allow  that  the  rigid  rule  laid 
down  in  Cocks  v.  Masterman,  should  govern  in  cases  of  this 
description.  There  is  practical  reason  in  this.  If  a  bank, 
having  a  check  presented  for  payment,  which  had  been  trans- 
ferred by  a  long  series  of  indorsements,  is  to  be  obliged  to 

I  1  HUl,  287. 
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examine  into  the  genuineness  of  every  one  of  them,  it  may  be 
a  very  serious  nuisance.  Of  course  it  must  be  liable  to  the 
drawer  if  it  pay  on  a  forgery.  But  it  may  well  be  allowed  to 
place  confidence  in  the  presenter  and  to  consider  that  he  in 
presenting  it  warrants  the  accuracy  of  his  title  to  it,  which  he  has 
acquired  through  the  indorsements.  Then  if  the  bank  knows 
him  to  be  a  good  and  resi>onsible  man,  it  may  at  once  pay  him 
the  amount,  fairly  expecting  if  there  prove  to  be  any  irregular- 
ity, so  that  it  is  obliged  to  reimburse  the  amount  to  the  drawer, 
then  it  can  save  itself  from  the  loss  by  recourse  to  the  per- 
son at  whose  request,  and  to  whom  it  made  the  erroneous 
payment.  Banks  usually  require  the  presenter  liimself  to  in- 
dorse, even  though  the  prior  indorsements  are  in  blank,  and 
then  they  can,*of  course,  hold  him  as  an  indorser. 

Drawer* %  Acknowledgment  of  his  Signaiure. 

It  will  sometimes  happen  that  a  bank,  after  it  has  made 
actual  payment  upon  a  check,  will  have  some  suspicion  arise  as 
to  the  genuineness  of  the  drawer's  signature,  and  will  show 
him  the  check  and  ask  him  if  it  be  good.  In  such  case  if  the 
drawer,  in  good  faith  and  under  the  mistaken  impression  that 
the  signature  is  in  fact  his  own,  answers  that  it  is  his,  when  in 
fact  it  is  not,  he  is  not  concluded  by  his  answer  from  after- 
wards showing  that  the  signature  is  in  fact  a  forgery.  Odd  as 
such  cases  may  seem,  they  are  not  by  any  means  of  rare  occur- 
rence in  the  course  of  business.  Imperfect  sight,  distracted 
attention,  a  very  excellent  simulation  of  the  handwriting  have 
not  unfrequently  led  to  false  statements  in  this  respect.  The' 
cases  are  unanimous  in  declaring  that  the  depositor  is  not 
estopped  by  his  assertion.^  The  ground  is  that  he  does  no  act 
which  affects  the  position  of  the  bank.    The  deed  of  the  bank 

^  Weisser  v.  Denison,  6  Seld.  68 ;  Hall  v.  Huse,  10  Mass.  40  (a  case  of  a 
promissory  note) ;  Salem  Bank  v.  Gloucester  Bank,  17  id.  1  (a  case  of  bank- 
bills)  ;  Barber  v.  Gingell,  8  Esp.  60 ;  Dezell  v.  Odell,  8  HUl,  216 ;  Fickard  v.  Sears, 
6  Ad.  &  El.  469 ;  Leach  v.  Bachanan,  4  Esp.  226. 
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18  perfect.  Its  legal  effects  have  all  accrued.  The  depositor, 
Tolunteering  to  try  to  answer  honestly  a  question  which  con- 
cerns only  such  a  completed  transaction,  is  under  no  liability 
for  a  mistake.  His  answer  is  a  gratuitous  courtesy  rather 
than  a  legal  admission.  Concerning  a  matter  not  directly 
interesting  himself  he  means  to  give  as  correct  information 
as  he  can.  But  he  by  no  means  seeks  to  give  currency  or 
credit  to  the  check,  which  is  indeed  now  no  longer  a  check  but 
a  mere  piece  of  documentary  evidence.  This  is  the  general 
rule,  and  unquestionably  it  is  sound.  Exceptional  cases  may 
be  conceived,  of  course,  which  would  be  taken  out  of  its  oper- 
ation. Thus  if  the  bank  should  intimate  its  suspicions  and 
say  that  if  the  check  were  not  good,  and  it  could  be  promptly 
assured  of  the  fact  it  had  hopes  of  saving  itself  in  whole  or  in 
part  from  loss,  then  the  drawer  might  well  be  held  to  make  a 
thorough  scrutiny  of  the  signature  and  be  thereafter  estopped 
by  his  acknowledgment  of  it  as  his  own.  Especially  if  in  real 
fact  that  acknowledgment  caused  the  bank  to  abandon  sub- 
stantial means  of  saving  itself  harmless.  But  in  such  a  case 
it  would  be  essential  that  the  bank  should  state  to  the  supposed 
drawer  at  the  time  its  doubts  and  its  hopes  of  saving  itself. 
For  even  if  these  existed  and  the  bank  did  not  mention  them, 
but  to  all  appearance  merely  asked  a  question  of  curiosity  or 
ordinary  interest,  the  drawer  would  not  be  put  under  the 
especial  and  peculiar  obligation  which  full  information  would 
lay  upon  him. 

In  criminal  law  it  has  been  held  that  altering  one's  own  sig- 
nature toT  a  paid  check,  and  then  insisting  that  it  is  a  forgery, 
and  demanding  reimbursement  from  the  bank,  though  a  fraud 
on  the  bank,  is  not  forgery.^ 

Checks  Payable  to  Bearer. 

Checks  written  payable  to  bearer  pass  by  mere  delivery. 
Prima  facie  the  holder  is  the  owner.    They  are  commercial 

1  Brittain  v.  Bank  of  London,  8  F.  &  F.  465 ;  11  W.  &  B.  669. 
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paper,  and  as  such  a  valuable  consideration  is  presumed  until 
proof  of  suspicious  circumstances  is  introduced.  Also  it  is  pre- 
sumed that  they  were  issued  by  the  maker.  Possession  is  prima 
facie  proof  of  title ;  but  the  plaintiff  in  a  suit  upon  the  check  must 
show  that  he  received  it  for  value  and  in  due  course  of  business.^ 
Even  where  a  check  was  not  addressed  to  any  particular  bank,  it 
was  yet  ruled  that  a  holder  for  value  might  recover  against  the 
drawer  on  a  count  for  money  had  and  received.^ 

A  check  payable  to  bearer  does  not  require  indorsement. 
Nevertheless  it  may  be  indorsed,  and  the  indorsee  may  be  held 
by  a  subsequent  holder.  To  this  end  however  the  ammtia 
indarsandi^  the  indorser's  intent  to  render  himself  liable  as 
a  guarantor,  must  appear  or  be  shown.  This  is  by  no  means  a 
necessary  inference  from  the  mere  writing  of  the  name  across 
the  back  of  the  instrument,  which  may  often  be  done  for  other 
purposes.  Thus  in  England  it  is  customary  for  the  holder  of 
a  check,  upon  receiving  payment  of  the  same  from  the  banker, 
to  write  his  name  upon  the  back,  and  the  usage  of  business 
gives  to  this  simply  the  signification  of  his  receipt  for  the 
money.  Such  an  indorsement  of  course  creates  no  liability  of 
any  description,  further  than  that,  if  any,  which  could,  under 
the  peculiar  circumstances  of  any  individual  case,  grow  out  of 
a  receipt  expressed  in  full,  in  ordinary  form.^ 

Memorandum  Checks. 

^^  Memorandum  checks,"  so  called,  are  instruments  of  quite 
common  use  in  business  circles.    Their  character  and  legal 

1  Bjles  on  Bills, p.*  18;  Eeene  v.  Beard,  8  C.  B.  (N.  S.)  872;  Woods  o. 
Schroeder,  4  Harr.  &  J.  276 ;  Crng^r  v.  Armstrong,  8  Johns.  Cas.  6 ;  Conroy  v. 
Warren,  id.  269 ;  Merchants'  Bank  i;.  Spicer,  6  Wend.  445 ;  Sutdiflb  v.  HDowell, 
2  Nor.  &  M.  261 ;  Morraj  v.  Judah,  6  Cow.  484 ;  Glen  v.  Noble,  1  Blackf.  104  ; 
Humphries  v.  BickneU,  2  Litt.  299 ;  Shrieve  v.  Duckham,  1  id.  194 ;  Manian  v. 
Lamb,  7  Cow.  174 ;  Hoyt  v.  Seelej,  18  Conn.  868. 

>  Ellis  V.  Wheeler,  8  Pick.  18. 

'  Aubert  v,  Walsh,  4  Taunt  298 ;  Lloyd  v.  Sandilands,  Gow,  18 ;  Keene  v. 
Beard,  8  C.  B.  (N.  S.)  872 ;  Grant  on  Bankers  and  Banking,  p.  26 ;  Bjleeoo Bills, 
p.  ♦24. 
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effect  depend  somewhat  upon  the  parties  between  whom  the 
questions  concerning  them  arise.  As  between  the  drawer  and  ^ 
the  payee  they  are  a  species  of  evidence  of  indebtedness.  They 
are  practically  intended  as  such,  and  the  courts  recognize  them 
as  such.  They  are  usually  given  either  for  money  borrowed, 
or  for  a  debt  contracted  in  the  course  of  dealings.  They  are, 
in  fact,  and  in  law,  equivalent  to  the  drawer's  promise  to  pay, 
for  value  received.  The  holder  may  sue  upon  them  as  upon  a 
promissory  note,  and  by  reason  of  their  peculiar  character  he  is 
not  held  to  present  them  at  the  bank  for  payment  prior  to 
bringing  his  suit  against  the  maker.^ 

But  though  they  are  thus  a  complete  and  perfect  evidence 
of  indebtedness  as  between  these  parties,  as  between  the  bank 
and  the  payee  they  are  still  ordinary  checks,  nothing  less  nor 
more.  The  fact  that  the  word  ^'  memorandum"  or  the  abbre- 
viation '^  memo  "  is  written  on  a  check,  is  sufficient  in  law  to 
render  it  a  memorandum  check.  But  the  bank  is  not  bound 
to  pay  any  attention  to  these  words,  or  to  recognize  any  con- 
tract as  implied  by  them  between  the  maker  and  payee  which 
gives  the  check  any  peculiar  character.  If  such  a  check  is 
presented  for  payment  and  the  drawer  has  to  his  credit  funds 
sufficient  to  meet  it,  the  bank  must  honor  it  precisely  like  any 
ordinary  check.  If  the  agreement  or  understanding  between  the 
drawer  and  the  payee  is,  that  it  shall  not  be  presented  for  pay- 
ment, any  remedy  of  the  drawer  for  the  breach  is  solely  against 
the  payee.  If  the  check  is  once  drawn  and  delivered,  the 
drawer's  reliance  that  it  will  not  be  presented  at  the  bank  can 
rest  only  upon  the  good  faith  of  the  holder.  He  cannot  drag 
in  the  bank  as  a  partner  in  the  arrangement,  neither  alter 
the  duty  of  the  bank  to  pay  his  drafts  out  of  his  deposit.    This 

^  Franklm  Bank  v.  Freeman,  16  Pick.  685 ;  Cushing  v.  Gore,  15  Maas.  69. 
In  Kelley  v.  Brown,  5  Qnj,  106,  the  court  simplj  say  that  the  pleadings  are  to 
imperfectlj  drawn  that  the  questions  which  the  pUuntiff  wished  to  have  decided 
in  his  fiiTor  could  not  arise  upon  them  at  all.  The  decision  is  not  in  any  respect 
at  variance  with  the  foregoing  authorities. 
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is  a  rule  of  law.    Usage,  or  the  customary  understanding  of 
business  men  to  the  contrary,  cannot  operate  to  change  it.^ 

Ante<Uited  and  Postdated  Oteeks. 

A  check  may  be  either  ante-dated  or  post-dated.  An  ante- 
dated check  is  payable  immediately.^  A  post-dated  check  is 
payable  on,  or  at  any  time  after  the  day  of  date.  There  is  no 
question  but  that  a  post-dated  check  is  in  the  United  States  a 
perfectly  legal  and  proper  instrument.^  In  England  a  statute 
used  to  require  that  a  post-dated  check  should  be  stamped  like  a 
bill  of  exchange,  and  otherwise  declared  it  invalid.^  But  no 
,  such  rule  has  ever  obtained  in  our  own  country.  A  post-dated 
check  with  us,  has  no  peculiar  characteristic  whatsoever,  distin- 
guishing it  from  an  ordinary  check,  beyond  the  mere  fact  of  its 
bearing  a  date  subsequent  to  the  day  of  its  actual  writing  and 
delivery.  On  that  date,  or  after  it,  it  is  payable  immediately, 
just  like  any  other  check.  We  are  now  speaking  of  post-dated 
checks  strictly,  and  not  of  instruments  having  the  general  form 
of  checks  but  naming  a  day  certain,  or  a  certain  number  of 
days  after  date,  for  their  payment.  The  construction  and  legal 
qualities  of  these  instruments  have  been  already  discussed. 
But  the  simple  post-dated  check,  proper,  has  none  of  their 
traits  ;  neither  is  it  subject  to  any  of  the  questions  which  have 
been  mooted  concerning  such  other  nondescript,  or  mongrel 
documents.  There  is  no  possible  pretence  for  claiming  days  of 
grace  upon  it.  It  is  simply  and  unquestionably  payable  on  de- 
mand so  soon  as  the  day  of  the  date  comes  round.^    But  it  is  the 

1  Djken  v.  Leather  Mannfactaripg  Co.,  11  Paige,  612 ;  Story  on  Promiasoiy 
Notes,  §  499 ;  Bjles  on  Bills,  p.  *  21 ;  Shanwood's  note ;  Shanwood's  Ed. 

s  Story  on  Promissory  Notes,  §  490. 

s  Story  on  Promissory  Notes,  §  490;  Barker  v.  Anderson,  21  Wend.  872;  Mo- 
hawk Bank  v.  Broderick,  10  id.  804 ;  18  id.  188 ;  Salter  v,  Burt,  20  id.  205 ;  In  the 
Matter  of  Brown,  2  Story,  602. 

^  Grant  on  Bankers  and  Banking,  p.  22 ;  Watson  p.  Poulson,  7  Eng.  L.  &  Eq. 
686 ;  16  Jar.  1111 ;  Allen  v.  Keeres,  1  East,  486 ;  Martin  v.  Morgan,  8  Moore, 
685 ;  1  B.  &  B.  289 ;  Byles  on  Bills,  p.  *  17,  text  and  note.  (Sharswood's  Ed.) 

*  Mohawk  Bank  v.  Broderick^  10  Wend.  804 ;  18  id.  188 ;  Harker  v,  Anderson, 
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bank's  own  risk  if  it  pay  before  that  day.  Such  a  payment  is 
irregular,  and  circumstances  may  easily  supervene  under 
which  the  bank  will  be  held  to  pay  the  aimount  again,  or  to 
restore  it  to  the  credit  of  the  drawer,  if  it  has  debited  him  with 
it ;  which  however  it  has  no  right  to  do.  For  it  is  unquestion- 
able that  in  the  interval  between  such  irregular  payment  and 
the  day  of  the  date  when  the  payment  could  be  properly  made, 
the  amount  ought  still  to  be  left  standing  to  the  credit  of  the 
drawer.  The  bank  has  no  right  to  charge  him  with  the  dis- 
bursement till  the  time  comes  when  the  disbursement  cotild  be 
properly  made  on  his  account.  His  check  is  no  order  till  it 
has  matured.  So  if  in  the  interval  he  continues  to  draw 
checks,  the  bank  must  continue  to  honor  them  upon  present- 
ment, so  long  as  his  account,  without  decrease  by  the  debit 
of  this  item,  is  sufficient  to  meet  them,  until  tlie  day  of  the 
date  arrives.  When  that  day  does  arrive  the  bank  may  of 
course  appropriate  the  sum  it  has  paid  out.  But  if  then  the 
intervening  drafts  have  so  diminished  the  depositor's  balance 
that  the  remainder  is  not  enough  to  meet  the  amount  of  the 
post-dated  check,  the  deficiency  must  be  the  loss  of  the  bank, 
brought  upon  it  by  its  own  gratuitous  and  uncalled-for  liberal- 
ity.^ Its  only  source  of  restitution  is  from  the  depositor.  Even 
the  right  to  demand  reimbursement  from  him  may  be  taken 
away  by  his  revocation  in  the  interval  before  the  maturity.  If 
after  the  bank  has  paid,  but  before  the  date  of  the  instru- 
ment gave  it  the  right  to  pay,  the  drawer  countermands  his 
immature  order  and  forbids  payment,  it  is  certain  that  the 
anticipatory  action  of  the  bank  cannot  operate  to  deprive  him 
of  this  right. 

If  a  post-dated  check  falls  due  on  a  Sunday  or  on  a  legal 
holiday,  presentment  for  payment  cannot  be  made  until  the  day 

21  id.  872 ;  Story  on  PromiBsoiy  Notes,  §  490 ;  In  the  Matter  of  Brown,  2  Story, 
602. 

1  Grant  on  Bankers  and  Banking,  p.  64 ;  Da  Silra  v.  Fuller,  Chitty  on  Bills, 
180  (10  Eng.  ed.),  cited  in  Morley  v.  Culverwell,  7  Mee.  &  W.  178;  Godin  v. 
Bank  of  the  Commonwealth,  6  Duer,  76 ;  Byles  on  Bills,  p.  *  14 ;  Sharswood's  Ed. 
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following.  Presentment  on  the  day  preceding  is  irregular. 
The  bank  is  not  bound  to  pay  on  that  day.  Accordingly  a  de- 
mand then  made  is  so  far  erroneous  that  it  will  operate  to  dis- 
charge an  indorser,  unless  it  should  be  cured  by  a  second 
demand  properly  made  on  the  correct  day  subsequent.^ 

Overdrafts. 

It  is  not  an  uncommon  thing  for  a  depositor  to  undertake  to 
overdraw  his  balance ;  and  if  he  be  a  depositor  in  good  stand- 
ing and  repute,  and  a  good  customer  of  the  bank,  his  overdraft 
may  very  probably  be  Ijonored  by  it.  Of  course  such  a  pay- 
ment is  made  by  the  bank  wholly  upon  its  own  risk,  and  in  sole 
reliance  on  the  ability  and  will  of  the  drawer  to  make  remu- 
neration. If  he  fails  to  do  so,  the  bank  has  simply  to  suffer  the 
loss.  In  strictness  of  law  such  a  proceeding,  however  lenient- 
ly it  may  be  regarded  among  business  men,  is  regarded  as 
improper  and  illegal,  unless  it  is  accompanied  with  the  same 
formalities  which  are  the  requisite  accompaniments  of  a  loan 
by  the  bank.  In  fact  it  is  nothing  else  but  a  loan,  and  a  loan 
of  the  most  dangerous  description,  wherein  the  bank  has  no 
security  whatsoever  beyond  the  character  of  the  drawer,  and  a 
chance,  if  he  fails  to  make  a  voluntary  repayment,  to  levy  exe- 
cution upon  his  available  property,  if  he  has  any.  If  a  cashier, 
not  authorized,  as  cashiers  seldom  are,  to  loan  the  funds  of 
the  bank,  or  if  the  paying-teller,  who  probably  never  has  such 
authority,  pay  the  overdraft  of  a  customer,  without  specific 
power  from  the  government  of  the  bank,  but  simply  of  their 
own  individual  motion,  their  act  is,  in  the  eye  of  the  law,  a 
breach  of  their  trust.  ^  They  have  used  the  funds  and  property 
of  the  bank  in  a  manner  which  the  law  does  not  author- 
ize, and  in  which  they  have  not  even  a  color  of  right  to  use 
them.  They  have  imperilled  the  safety  of  corporate  money  by 
loaning  it,  and  the  fact  that  it  is  to  a  customer  whom  they 
believe  to  be  rich  and  honest,  and  a  man  whom  it  is  desirable 

1  Salter  o.  Burt,  20  Wend.  206. 
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to  favor,  does  not  prevent  the  transaction  from  being  a  trans- 
gression beyond  the  limits  of  their  power  and  duties.^  They 
probably  would  not  dream  of  their  own  sole  motion  of  dis- 
counting the  same  customer's  note,  or  making  him  a  formal 
loan,  even  with  security,  yet  here  they  in  fact  make  him  a  very 
informal  and  irregular  loan  without  security.  The  fact  that  in 
banking  business  such  things  are  often  done,  and  that  their 
true  character  is  hardly  recognized  or  appreciated  by  the  actors 
in  them,  is  perhaps  a  moral  extenuation,  but  it  is  certainly  no 
legal  excuse.  The  language  of  the  adjudicated  cases  is  not 
capable  of  being  explained  away.  Such  a  course  of  dealing, 
long  carried  on  by  a  cashier  or  teller  with  the  knowledge  and 
express  or  tacit  approval  of  the  bank  direction,  may  possibly 
relieve  him  from  liability  to  them.  This  is  another  and  collat- 
eral question,  by  no  means  devoid  of  doubt  and  difficulty.  It 
is  discussed  in  its  appropriate  connection.  But  however  such 
an  usage  or  course  of  dealing  may  operate  between  the  indi- 
vidual officer  and  the  bank  government,  it  is  not  allowed  to  be 
introduced  in  any  other  connection,  for  the  purpose  of  render- 
ing valid  by  virtue  of  business  usage  an  act  which  the  law 
directly  makes  wrongful.  Evidence  of  such  an  usage  will  be 
ruled  out.  For  however  common  the  practice  might  be  shown 
to  be,  it  is  yet  an  usage  intrinsically  bad  and  illegal,  and  which 
no  court  of  justice  will  recognize.^  Usage  cannot  do  away 
with  the  safeguards  which  the  law  throws  around  the  money 
and  property  of  stockholders  and  depositors  trusted  in  the 
custody  of  the  officers  of  a  corporation.  The  management  of 
this  money  and  property,  and  the  risks  to  which  it  may  be  ex- 
posed, are  to  be  determined  by  the  government  of  the  bank ; 
the  law  declares  this  rule  for  the  safety  of  the  real  owners ; 
and  the  habits  of  the  officials  and  customers  of  the  bank  can- 


1  Eichelberger  v.  Finley,  7  Har.  &  J.  881 ;  Bank  of  St.  Mbt^b  v,  Calder,  8 
Strobh.  408 ;  Lancaster  Bank  v.  Woodward,  18  Fenn.  St.  867. 

2  Lancaster  Bank  r.  Woodward,  supra. 
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not  be  put  in  evidence  to  abrogate  or  annul  such  precautionary 
provisions. 

Of  course  however  there  is  a  power  in  the  bank  to  allow  of 
overdrafts.  By  negotiating  with  the  authorized  and  proper 
officials  a  customer  may  make  a  legal  and  binding  arrangement 
by  which  his  overdrafts,  to  a  certain  amount  named  and  under 
the  circumstances  agreed  upon,  shall  be  honored.  The  dealing 
is  in  the  nature  of  a  loan ;  it  is  placing  money  at  his  disposal 
and  control.  There  may  be  a  standing  agreement,  binding  on 
the  bank  for  a  definite  period.  Or  there  may  be  a  mere  naked 
permission,  revocable  at  will.  In  the  latter  case  it  is  not  what 
is  termed  an  "  authority  "  to  overdraw.  The  bank  is  under  no 
obligation  to  honor  the  drawer's  check,  but  may  at  any  time 
refuse  to  do  so.  Neither  is  the  drawer  warranted  in  stating 
absolutely,  solely  on  the  strength  of  such  an  arrangement,  that 
his  check  is  "  good."  * 

There  has  been  some  inclination  to  regard  the  drawing  of 
overdrafts  by  depositors,  without  warning  to  or  understanding 
with  the  bank,  as  a  proceeding  improper  and  even  fraudulent 
on  the  part  of  the  depositor.^  It  has  been  well  said  that  a 
bank  must  often  be  obliged  to  put  some  reasonable  amount  of 
confidence  in  a  depositor.  And  what  confidence  is  more  rea- 
sonable than  that  his  drafts  are  drawn  bona  fide  against  his 
deposits,  unless  the  bank  has  been  notified  in  some  manner  to 
expect  the  contrary.  Such  a  rule  would  probably  be  regarded 
as  severe  by  the  business  community.  But  it  has  been  dis- 
tinctly enunciated  that  the  drawing  of  a  check,  payable  in- 
stantly, by  a  drawer  who  has  no  funds,  is  a  fraud.  This  is 
hardly  a  stronger  case  than  the  overdrawing  by  a  drawer  who 
is  known  to  have  funds,  which  the  bank,  relying  upon  him,  may 
suppose  to  be  sufficient,  and  so  be  carelessly  misled  into  an 
erroneous  payment.^ 

1  Ballard  v.  Fuller,  82  Barb.  68. 

a  Peterson  v.  Union  National  Bank,  52  Penn.  St.  206 ;  Tme  v.  Thomas,  16 
Me.  86. 

s  True  v.  Thomas,  16  Me.  86. 
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If  an  oyerdrafb  is  presented  for  payment  and  refused,  this 
creates  no  lien  on  the  drawer's  actual  balance  in  favor  of  the 
holder  of  the  overdraft.  The  deposit  in  the  bank  remains 
utterly  unaffected  by  this ;  and  the  duties  and  relations  of  the 
bank  to  the  drawer  and  to  all  other  persons  are  still  in  no 
respect  changed.^ 

The  view  of  the  case  presented  above  —  that  it  is  wrongful 
in  the  depositor  to  overdraw  —  leads  to  the  conclusion  that  the 
bank  may,  if  it  choose,  sue  him  in  tort  to  recover  the  amount 
which  it  has  paid  on  his  overdraft.  Such  is  probably  the  case. 
But  there  is  no  doubt  that  it  may  sue  him  in  mdebitatu% 
a89ump»U  for  money  paid  to  his  use.  A  suit  brought  in  this 
shape  however  operates  as  a  waiver  of  the  tort,  and  in  it  the 
depositor  may  avail  himself  of  all  his  general  rights  of  set-off.^ 

Bank  as  Holder  for  Value. 

When  a  check  is  paid  by  a  bank,  in  due  course  of  business 
and  in  actual  cash,  it  cannot  be  doubted  that  the  bank  is  the 
holder  of  the  check  for  value,  with  all  the  rights  customarily 
appurtenant  to  the  holders  of  mercantile  paper  under  the  like 
circumstances.  If  the  check  has  been  deposited  in  the  bank 
by  a  customer,  who  has  had  credit  given  him  for  its  amount, 
and  whose  checks  against  this  credit  have  been  honored,  it  is 
equivalent  to  payment,  and  the  bank  stands  in  the  same  posi- 
tion.^ But  if  the  bank  has  only  given  the  customer  credit,  and 
his  deposit  account  still  remains  good  for  the  amount,  so  that 
the  bank  can  return  him  the  check  and  reimburse  itself  from 
his  funds  in  its  possession,  then  the  bank  can  become  holder 
for  value  only  by  its  election  to  allow  the  credit  still  to  stand, 
and  to  retain  the  check  as  its  own  property.  As  towards  the 
depositor,  any  act  treating  the  check  as  its  own,  done  after 
notice  to  it'of  a  fraud  or  irregularity  attaching  to  the  instru- 

1  Dana  v.  Third  National  Bank,  18  Allen,  445. 

a  Bank  of  the  United  States  v.  Macalester,  9  Penn.  St  475. 

*  Market  Bank  v.  Hartshome,  8  Eejes,  187. 
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• 

ment,  would  prima  facie  amount  to  such  election.  Though 
the  bank  might  be  allowed  to  prove,  if  it  were  able,  that  it 
undertook  to  act  only  as  agent  for  the  customer,  and  to  the  end 
of  serving  interests  of  his  which,  but  for  this  action,  must  have 
been  imperilled  or  lost« 

Where  a  Cheek  is  Deposited  hy  the  Holder  in  the  Bank  on  which 

it  is  Drawn. 

• 

It  will  often  happen  that  the  holder  and  the  drawer  of  a  check 
are  customers  at  the  same  bank,  and  therefore  that  the  check  is 
deposited  in  the  bank  against  which  it  is  drawn.  Slight  dif- 
ferences in  the  circumstances  in  such  cases  as  these  may  make 
very  considerable  differences  in  the  rights  and  liabilities  of  the 
parties.  But  the  abstract  doctrines  of  the  law  in  the  premises 
seem  to  be  quite  plain.  If  the  bank  credits  the  depositor  with  the 
amount  of  the  check,  and  the  transaction  is  in  perfect  good  faith 
on  the  part  of  the  depositor,  the  act  of  crediting  is  equivalent  to, 
and  for  all  legal  purposes  is  identical  with,  an  ordinary  cash 
payment.^  If  the  deposit  was  not  tainted  with  fraud,  the  bank 
cannot  subsequently  revoke  the  credit,  because  it  finds  that  it 
was  erroneously  given,  when  the  drawer  had  not  funds  enough.' 
But  if  there  has  been  any  fraudulent  or  improper  conduct  on 
the  part  of  the  depositor,  as  if  he  knew  at  the  time  of  deposit 
that  the  check  was  an  overdraft,  the  bank  may  afterward 
revoke  the  transfer  of  credit  to  him  upon  the  same  principle 
upon  which  it  has  been  already  stated  that  it  could  revoke  and 
recover  a  payment  made  under  the  same  circumstances.^ 

If  the  bank,  as  probably  happens  in  the  great  majority 
of  cases,  simply  takes  the  check  without  especial  remark, 
and  notes  it  in  the  depositor's  bank-book,  thus  treating  it  in 
every  respect  as  if  it  were  a  check  upon  any  other  bank  instead 
of  upon  itself,  these  facts  do  not  create  a  paymeift  or  render 

^  Bolton  V.  Richard,  6  Term,  189. 

s  Leyy  v.  The  Bank,  4  Dall.  286 ;  1  Binn.  86. 

s  Peterson  v.  Union  National  Bank,  62  Penn.  8t  206. 
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the  bank  liable  for  the  amount  to  the  depositor.  Tlie  officers 
having  dealt  with  the  check  in  the  ordinary  form  have  placed 
the  bank  only  under  the  ordinary  obligation,  to  wit :  that  of 
collecting  the  check  in  due  course  of  business  for  the  benefit 
of  the  depositor.  The  collection  is  not  complete  and  the  bank 
does  not  become  indebted  to  the  depositor  for  the  amount 
until  the  credit  has  been  actually  transferred.^  But  neyerthe- 
less  the  depositor  enjoys  one  advantage  in  this  case  which  he 
would  not  enjoy  if  the  check  were  upon  another  bank.  The 
duty  of  applying  the  funds  of  the  drawer  to  meet  it  accrues  as 
soon  as  the  bank  receives  it.  If  there  are  then,  or  if  there  are 
subsequently  deposited,  while  the  bank  holds  possession  of  the 
check,  funds  to  the  credit  of  the  drawer,  the  bank  is  bound  to 
apply  them  to  the  payment  of  this  in  preference  over  any  other 
check  which  shall  be  presented  or  any  other  claim  or  lien 
which  shall  accrue  after  the  deposit  of  thi^  check.  Liens 
already  fastened  upon  the  drawer's  balance  will  still  have  pre- 
cedence. Though  where  the  drawer  was  indebted  to  the  bank 
at  the  time,  and  the  bank  without  mentioning  this  fact  simply 
promised  the  depositor  to  hold  the  check  for  the  purpose  of 
applying  upon  it  any  deposits  that  might  be  thereafter  made, 
it  was  held  that  such  subsequent  deposits  must  be  first  devoted 
to  the  payment  of  the  check,  although  the  indebtedness  still 
remained  undischarged  and  unsecured.^  But  if  at  the  time 
the  holder  hands  in  the  check,  he  demands  to  have  it  placed  to 
his  credit,  and  is  informed  that  it  shall  be  done ;  or  if  he  holds 
any  other  species  of  conversation  which  practically  amounts  to 
demanding  and  receiving  the  promise  of  a  transfer  of  credit,  as 
equivalent  to  an  actual  payment,  the  efiect  will  be  the  same  as  if 
he  had  received  his  money  in  cash,  and  the  bank's  indebtedness 
to  him  for  the  amount  will  be  equally  fixed  and  irrevocable.^ 

1  Peterson  v.  Union  National  Bank,  52  Penn.  St.  206 ;  Boyd  tr.  Emmenon,  2 
Ad.  &  E.  184;  Kilsby  v.  Williams,  6  Barn.  &  Aid.  816. 

'  Boyd  V,  Emmerson,  sujpra.  '  Ibid,  (per  Lord  Dennuin,  C.  J.). 
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CHAPTER    VI. 

COLLECTION. 

The  Undertaking  generdUy. 

Collection  upon  notes,  drafts,  bills  of  exchange,  and  in  short 
upon  every  species  of  business  paper,  is  a  duty  very  commonly 
undertaken  by  banks  on  behalf  of  their  customers.  Collection 
upon  checks  is  probably  a  universal  necessity  of  the  business. 
Specific  power  to  assume  this  duty  is  not  usually  conferred  in 
the  charter  of  a  banking  corporation.  It  is  not  necessary  that 
it  should  be  so,  since  the  courts  regard  it  as  a  part  of  the  bank- 
ing business.^  After  the  collection  is  made  the  bank  becomes 
a  simple  contract  debtor  for  the  amount,  less  the  commission, 
if  any  has  been  charged.  If  the  party  for  whom  the  collection 
was  made  is  a  regular  depositor,  the  sum  will  be  properly 
placed  to  his  credit  upon  his  general  deposit  account,^  imless 
a  peculiar  usage  or  special  instructions  demand  some  different 
course  of  dealing.  K  the  party  has  no  deposit  account  the 
bank  simply  owes  him  the  amount  on  demand.  But  it  would 
seem  that  if  it  chooses  the  bank  may  credit  him  with  it  as  if  it 
were  an  ordinary  payment  on  deposit  and  thus  initiate  and 
establish  the  relation  of  banker  and  depositor  between  itself 
and  him.  For  though  this  may  operate  to  place  the  bank  under 
obligations  and  duties  towards  him  which  would  not  otherwise 
have  existed,  yet  these  are  all  for  his  advantage,  and  his  own 
right  to  withdraw  the  whole  sum  instantly  upon  demand  is  in 

1  Tyson  v.  State  Bank,  6  Blackfl  225. 
3  liarine  Bank  v.  Rnahmoro,  28  BL  468. 
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no  respect  altered,  if  he  does  not  wish  to  ratify  the  option  of 
the  bank  and  to  become  an  ordinary  depositor.^ 

Sometimes  baL^ks  charge  a  commission  for  collection  where 
the  business  is  required  to  be  done  in  distant  places.  Some- 
times they  do  it  without  charge,  trusting  to  the  indirect  profits 
'and  advantages  which  may  be  expected  to  accrue  by  reason  of 
the  chance  of  the  money  being  left  uncalled  for  during  a  few 
days  following  its  actual  receipt,  and  their  consequent  use  of 
it  for  that  time ;  or  from  the  hope  of  attracting  customers  and 
increasing  tlieir  business  by  oflTering  such  facilities  without 
extra  charges.  These  motives  of  self-interest,  which  must 
always  be  supposed  to  influence  the  bank  when  it  consents  to 
collect  without  direct  compensation,  are  regarded  as  a  sufficient 
and  valuable  inducement  for  the  undertaking  to  collect ;  and 
prevent  the  bank  from  availing  itself  of  the  plea  that  its  con- 
tract was  without  consideration.^ 

A  bank  receiving  paper  for  collection  is  generally  the  agent 
of  the  party  from  whom  it  receives  it ;  sometimes  of  the  real 
owner,  if  he  stands  further  removed  in  the  chain  of  title.^  But 
in  no  case  and  in  no  sense  is  it  the  agent  or  trustee  for  the 
maker  of  the  paper,  or  for  the  party  who  is  indebted  thereon. 
If  the  debtor  simply  pays  into  the  bank  the  amount  due  and 
takes  up  his  paper,  he  is  thereby  fully  acquitted  and  absolved. 
He  is  not  responsible  for  the  subsequent  fate  of  the  sum  and 
is  not  bound  to  inquire  whether  it  comes  to  the  hands  of  the 
person  entitled  to  it,  or  is  lost,  wasted,  or  embezzled  in  the 
bank.  As  he  is  under  no  liability  of  this  description,  so  it 
follows  that  he  has  no  right  of  action  against  the  bank  if  it 
fails  to  pay  over  properly.  The  whole  business  is  completed, 
so  far  as  he  is  concerned,  by  his  payment  and  the  contem- 

» 

1  Tinkham  v.  Hajworth,  81  HI.  519. 

*  See  remarks  per  Lord  Loughborough  in  Shiells  v.  Blackbume,  1  H.  Bl.  168  ; 
the  analogy  la  sufficiently  strong  to  make  this  case  an  authority  for  the  doctrine 
of  the  text. 

*  The  question  who  may,  as  principal,  hold  the  bank,  as  agent  is  discussed 
hereafter,  pp.  826,  841. 
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poraneous  surrender,  cancellation,  or  destruction  of  the  evi- 
dence of  bis  debt.^ 

Tbe  only  metbod  whicb  suggests  itself  by  wbicb  tbe  collecting 
bank  can  become  in  some  sort  tbe  apparent  agent  of  the  debtor 
upon  tbe  paper  is  one  which  occurred  in  New  York,  and  there 
led  to  a  lawsuit^  It  was  as  follows :  A.  made  bis  promissory 
note,  payable  at  the  G.  bank  on  July  12.  Shortly  before  this 
date  he  procured  from  the  G.  bank,  which  had  a  credit  on 
account  with  the  C.  bank,  a  check  upon  the  C.  bank,  which  he 
forwarded  to  that  bank  for  the  purpose  of  meeting  his  note. 
The  check  came  to  the  hands  of  the  cashier  at  the  G.  bank, 
July  8.  The  0.  bank  failed,  July  10.  The  note  was  pre- 
sented there  for  payment,  July  12,  when  payment  was  re- 
fused. The  court  held  that  the  cashier  of  the  G.  bank  was  the 
agent  of  A.  for  the  purpose  of  procuring  the  payment  of  his 
note  by  means  of  this  check:  that  the  circumstances  of  its 
receipt  by  the  cashier  operated  to  effect  no  assignment  of  funds 
in  the  G.  bank  in  favor  of  A.,  and  that  he  had  no  preferred  claim 
against  its  assets.  In  this  case  not  strictly  the  bank,  but  the 
cashier,  was  the  agent  of  A.  The  loss  fell  wholly  upon  A.  For 
having  bought  a  check  from  the  G.  bank  which  was  still  good 
when  it  reached  the  G.  bank,  he  could  not  of  course  look  to 
the  G.  bank  for  any  reimbursement.  He  took  the  risk  of  the 
solvency  of  the  G.  bank  during  the  interval  which  must  elapse 
before  his  note  ought  to  have  been  presented,  and  also  of  the 
accuracy  and  honesty  of  the  conduct  of  that  bank,  or  of  its 
cashier,  in  appropriating  the  check,  or  the  credit  or  proceeds 
which  he  was  entitled  to  thereupon,  to  the  payment  of  his  note. 
A  miscarriage  in  any  of  these  risks  was  his  individual  loss. 

A  note  given  in  charge  to  a  bank  for  collection,  and  so  in- 
dorsed as  to  place  the  apparent  and  technical  title  in  the  bank, 
if  not  withdrawn  after  non-payment  and  protest,  may  be  sued 
upon  by  the  bank  in  its  own  name.    But  unless  specially  so 

1  Smith  V.  Essex  County  Bank,  22  Barb.  627. 
s  Chapman  v.  White,  2  Seld.  412. 
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instructed  it  is  not  the  duty  of  the  bank  to  bring  suit  under 
such  circumstances.  It  would  seem  therefore  that  its  doing  so 
will  be  purely  a  gratuitous  undertaking  upon  its  part,  for 
which  it  might  perhaps  be  allowed  its  actual  and  necessary 
disbursements,  but  certainly  nothing  more  in  the  way  of  com- 
pensation for  its  trouble  in  attending  to  the  proceedings.^ 

Duty  of  Bank  to  Holder :  I.   Where  Collection  %$  to  be  in  same 

Place  where  Bank  is  situated* 

The  duty  of  the  bank  to  the  holder  of  the  paper  which  is 
received  for  collection  differs  slightly  according  to  the  character 
of  the  paper  and  the  place  where  it  is  made  payable.  First 
in  order  will  be  considered  those  collections  which  are  to 
be  made  in  the  same  place  where  the  collecting  bank  itself  is 
situated.  For  the  purpose  of  this  discussion  it  makes  no  dif- 
ference whether  the  bank  is  itself  the  owner ;  or  has  come  by 
the  paper  directly  from  the  hands  of  the  owner  or  his  agent ; 
or  has  received  it  from  a  correspondent  of  its  own  in  some 
distant  place.  The  only  conditions  are  that  the  bank  perform- 
ing the  actual  collection  be  situated  in  the  same  town  where 
is  also  the  person  who  is  bound  to  make  the  payment  or  the 
banking-house  at  which,  by  the  terms  of  the  instrument,  pay- 
ment is  to  be  made.  K  the  paper  be  a  promissory  note,  a  bill 
of  exchange  or  a  draft,  the  duty  of  the  collecting  bank  is  com- 
paratively simple.  It  must  perform  the  ordinary  requirements 
in  tlie  way  of  presenting  for  acceptance  if  the  paper  ought  to 
be  accepted,  and  of  presenting  for  payment  at  maturity.  But 
the  bank  is  not  liable  for  neglecting  to  present  a  draft,  where 
presentment  is  not  necessary  for  charging  any  of  the  parties 
and  must  therefore  be  legally  useless,  even  if  made.^  If  either 
acceptance  or  payment  is  refused,  the  paper  must  be  sent  to 
a  notary  for  protest,  provided  there  is  any  occasion  for  having 
it  protested  at  all.    Though  if  the  person  from  whom  the 

1  SterliDg  V.  Marietta  ft  Siuquehamiah  Trading  Co.,  11  Serg.  &  B.  179. 
*  MoUey  v.  Clark,  28  Barb.  890 ;  West  Branch  Bank  v.  Fnlmer,  8  Barr,  899. 
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bank  received  the  paper  is  immediatelj  acceasible,  there  aeeniB 
to  be  no  reason  why  the  bi^nk  should  not  be  allowed  at  once  to 
return  the  paper  to  him  and  leave  him  to  have  it  protested,  if 

'  he  sees  fit.  Though  in  such  case  it  is  essential  that  the  return 
can  be,  and  in  fact  is,  accomplished  with  sufficient  despatch  to 
leave  him  reasonable  time  for  attending  to  the  protesting  b^ore 
it  is  too  late  to  secure  its  advantages.    Probably  it  would  have 

^  to  be  upon  the  same  day. 

Where  the  instrument  received  for  collection  is  a  check  the 
duties  of  the  bank  become  somewhat  more  complicated,  at  the 
same  time  that  a  more  correct  understanding  of  them  is  ren- 
dered vastly  more  important  by  reason  of  the  immense  amount 
of  business  of  this  description  which  all  banks  are  obliged  to 
transact.  Every  bank  of  deposit  in  the  country  is  wont  daily 
to  receive  from  its  customers  upon  deposit  for  their  credit  great 
numbers  of  checks  drawn  upon  other  banks ;  ^  though  it  will  be 
remembered  that  the  present  discussion  is  confined  to  those 
cases  where  the  drawee-banks  are  in  the  same  city  or  town 
as  the  receiving  bank.  In  the  case  of  every  deposit  of  this 
nature  the  bank  makes  itself  the  agent  of  the  depositor  for  the 
collection  of  the  check.  If  circumstances  should  cause  the 
obligation  in  any  particular  transaction  to  run  to  any  person 
or  party  other  than  the  one  from  whom  the  bank  receives  it, 
the  nature  of  the  obligation  is  not  thereby  substantially  af- 
fected ;  especially  it  can  never  be  increased.  The  duty  of 
the  bank  is  still  precisely  the  same  duty,  though  it  may  prove 
that  a  true  owner,  not  at  first  known  to  the  bank,  is  the 
party  who  is  really  entitled  to  claim  a  performance  of  that 
duty  or  damages  for  its  breach.  For  the  sake  of  brevity  we 
will  hereafter  designate  the  person,  whoever  he  may  be,  to 
whom  the  obligation  of  the  bank  runs,  as  the  depositor  or  the 
customer.  It  is  necessary  in  the  outset  thoroughly  to  dis- 
embarrass the  relation  of  the  bank  to  the  customer,  and  con- 

^  For  cases  where  the  check  is  drawn  upon  the  same  hank  in  which  it  is  de- 
posited, see  p.  320,  et  aeq. 
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seqnently  the  whole  matter  of  the  duties  and  liabilities  of  the 
bank  in  the  premises,  from  two  wholly  distinct  and  alien  sub- 
jects, to  wit :  The  relation  of  the  payee,  owner,  or  holder  of  the 
paper  to  the  maker,  drawer,  or  acceptor  thereof ;  and  the  rela- 
tion of  the  party  giving  it  in  charge  to  the  bank  to  any  other 
person  standing  earlier  in  the  progression  of  title.  With  the 
two  last  mentioned  considerations  the  collecting  bank  has 
nothing  whatsoever  to  do;  it  may  ignore  them  utterly;  in 
fact  oftentimes  it  may  even  be  incumbent  upon  it  to  ignore 
them  utterly,  for  they  may  b^  rendered  by  circumstances  in 
any  particular  case  inconsistent  with  its  own  different,  peculiar, 
and  wholly  independent  obligations  in  the  business. 

The  reiteration  of  this  doctrine  must  be  pardoned  by  reason 
of  its  importance.  The  common  law,  speaking  through  a  great 
multitude  of  decisions,  has  laid  down  the  rales  which  govern 
the  presentment  of  checks  as  between  the  drawer,  the  indorsers, 
and  the  various  subsequent  holders ;  and  there  is  complication 
enough  in  the  topic.  The  common  law  has  in  like  manner  laid 
down  the  principles  controlling  the  presentment  of  checks  by 
a  collecting  bank  as  between  the  bank  and  the  depositor ;  and 
in  this  topic  also  there  is  independent  and  ample  complication. 
The  entanglement  of  the  two  would  result  in  a  senseless  and 
inextricable  confusion.  If  then  one  deposits  a  check  in  a 
bank  there  is  a  certain  time  within  which  the  bank  is  bound  to 
that  depositor  to  present  the  check  to  the  drawee  for  payment. 
It  may  be  that  a  presentment  before  that  time  would  be  neces- 
sary to  enable  the  payee  to  hold  the  drawer,  or  the  holder  to 
hold  his  indorser,  in  case  of  non-payment ;  or  it  may  be  that 
presentment  after  that  time  would  suffice  for  both  these  pur- 
poses. Neither  of  these  facts  modify  or  affect  the  time  within 
which  the  bank  is  bound  to  its  customer  to  present.  By  the 
ordinary  rule  of  common  law  this  time  is  until  the  close  of 
banking  hours  on  the  business  day  next  following  that  on 
which  the  bank  comes  into  possession  of  the  check.^    This  is 

1  Byles  on  BiUs,  p.  *  20 ;  Boddington  v.  Schlencker,  4  B.  &  Ad.  762 ;  1  Not. 
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the  general  rule  and  of  course  is  liable  to  occasional  modifica- 
tions, which  will  be  noticed  hereafter. 

It  may  be  well  to  illustrate  the  principles  above  laid  down ; 
for  they  are  fundamental  and  important.  A.  and  B.  are  both 
living  in  the  same  town,  and  keep  their  bank  accounts  at  the 
0.  and  D.  banks  respectively,  also  in  the  same  town.  A.  gives 
his  check  upon. the  C.  bank  to  B.  on  Monday.  B.  deposits  it 
in  the  D.  bank  on  Tuesday.  D.  bank  presents  it  for  payment 
to  0.  bank  on  Wednesday.  In  this  case  the  D.  bank  will  have 
done  its  full  duty  by  B.  under  the  rule  of  the  conmion  law 
above  laid  down.  It  will  have  presented  for  payment  on  the 
day  after  it  received  the  check.  So  if  the  0.  bank  were  paying 
checks  all  day  Tuesday,  but  stopped  payment  on  Wednesday 
morning,  6.  would  have  no  remedy  against  D.  bank  for  laches 
or  neglect  of  duty.  Neither  could  he  look  to  A. ;  for  A.  had 
a  right  to  have  payment  of  his  check  demanded  upon  Tuesday, 
and  the  depositing  it  in  the  bank  could  not  be  allowed  to  ex- 
tend his  risk  over  Wednesday  also.  If  A.  did  not  wish,  or  was 
not  able,  to  deposit  on  Monday  he  should  either  have  made 
demand  himself  on  Tuesday  instead  of  depositing,  or  he  should 
have  deposited  under  a  special  agreement  with  his  bank  that  it 
was  either  to  demand  payment  on  Tuesday  or  else  itself  to 
assume  the  risk  of  the  customary  postponement  till  the  follow- 
ing day.  In  like  manner  if  A.  and  B.,  and  their  respective 
banks,  were  in  two  distant  towns,  and  A.  delivered  or  sent  to 
B.  his  check,  the  common  law  would  declare  in  what  manner 
and  within  what  time  B.  must  despatch  his  check  to  the  0. 
bank  for  payment.  The  cases  generally  are  to  the  effect  tliat 
this  should  bo  done  by  mail,  and  at  the  very  latest  by  the  second 
mail  which  goes  out  after  B.'s  receipt  of  the  check.^    But  this 

&  Man.  640 ;  Alexander  v,  Burchfield,  Car.  &  M.  76 ;  8  Scott,  N.  R.  666;  7  Blan. 
&  Gr.  1061 ;  Hare  v.  Hentj,  10  C.  B.,  N.  S.  66 ;  Rickford  v.  Ridge,  2  Campb.  687 ; 
Monle  V,  Brown,  4  Bingh.  New  Ca.  266 ;  6  Scott,  694. 

1  We  do  not  propose  to  go  into  the  discussion  of  this,  or  of  aay  other  roles 
gOTeming  questions  which  arise  between  the  drawer  and  payee,  or  between 
either  of  these  parties  and  the  indorsers.    This  branch  of  the  topic  finds  its 
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is  the  rule  as  between  A.  and  B.  only,  and  the  breach  of  it 
would  only  operate  to  imperil  B.'s  right  of  action  against  A. 
But  if  B.  deposits  in  his  bank,  his  bank  has  the  right  to  forward 
the  check  to  the  0.  bank  through  its  wonted  channel  of  corre- 
spondence ;  and  it  is  not  ordinarily  obliged  to  start  it  upon  this 
progress  until  the  day  after  it  receives  it.  In  like  manner  each 
bank  in  the  chain  of  progress  has  a  right  to  delay  forwarding 
until  the  business  day  next  following  the  day  of  its  own  re- 
ceipt. So  if  C.  bank  and  D.  bank  are  in  two  provincial  towns 
and  D.  bank  has  no  correspondent  in  the  place  where  C  bank 
is  situated,  it  may  send  to  its  correspondent  in  the  nearest 
large  town  or  city  whose  facilities  for  collecting  from  C.  bank 
are,  or  might  reasonably  be  supposed  to  be,  greater  and  more 
available.  This  course  of  proceeding  on  the  part  of  B.'s  bank 
may  be  perfectly  sufficient  as  an  acquittance  of  its  duty  and 
liability  to  B.  Yet  it  may  also  be  perfectly  consistent  with 
B.'s  loss  of  his  remedy  against  A.  in  case  payment  of  the 
check  should  be  lost  by  reason  of  its  arriving  at  C.  bank  later 
by  this  process  than  it  would  have  arrived  if  sent  according  to 
those  ordinary  requirements  of  the  common  law  which  govern 
the  relations  of  drawer  and  payee.  It  will  be  seen  therefore 
that  the  deposit  of  a  check  in  the  holder's  bank  for  collection 
may  in  a  certain  conjunction  of  circumstances  result  in  his 
total  loss  of  the  amount,  without  any  right  of  action  against 
any  person  or  corporation  for  reimbursement.  Several  facts 
must  combine,  it  is  true,  to  produce  this  conjunction,  to  wit : 
first  the  presentment  by  the  collecting  bank  to  the  drawee  bank 
for  payment  must  be  later  than  it  would  have  been,  had  the 
ordinary  rule  of  presentment  as  between  drawer  and  payee 
been  followed ;  second,  it  must  appear  that  the  check  would 
have  been  paid  had  it  been  presented  within  the  time  set  by 
this  rule,  or  at  least,  that  the  bank  was  paying  during  that 
time,  and  that  the  drawer's  account  was  good  for  the  sum 

proper  place  in  the  works  on  Bills  and  Promissory  Notes.  We  shall  confine  our- 
selres  strictly  to  the  controrersies  in  which  the  banks  may  become  implicated. 
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callecl  for ;  third,  pajment  must  be  refased,  and  the  refusal 
must  be  by  reason  of  the  failure  of  the  bank  occurring  subse- 
quent to  such  time  and  before  actual  presentment ;  or  by  some 
other  like  reason  beyond  the  control  of  the  drawer. 

But  the  common  rule  giving  the  bank  the  whole  of  the  day 
following  its  receipt  of  the  check  is  liable  to  be  materially  qual- 
ified through  various  causes.  The  time  may  be  shortened  or 
extended  either  1,  by  express  instructions  given  by  the  deposi- 
tor,  or  an  express  understanding  had  between  him  and  the 
bank,  in  reference  to  the  particular  transaction ;  ^  or,  2,  by  the 
uniform  course  of  dealing  previously  pursued  between  himself 
and  the  bank  in  the  conduct  of  similar  business,  and  which 
must  therefore  be  assumed  to  be  a  tacit  contract  between  them 
for  the  regulation  of  all  such  transactions ;  or,  3,  by  the  known 
usage  of  the  individual  bank  in  such  matters,  provided  the 
usage  is  one  which  the  courts  can  properly  sustain,  upon  a 
comparison  of  all  its  features  and  with  those  obligations  which 
the  bank  cannot  avoid  by  any  means  short  of  a  distinct  agree- 
ment; or  4,  by  the  general  usage  of  banks  and  custom  of  the 
banking  business  in  the  city  or  town  where  the  bank  is  situ- 
ated. If  any  two  of  these  standards  of  legality  are  simultane- 
ously offered  to  govern  a  disputed  case,  and  are  found  to  clash, 
precedence  in  power  of  control  must  be  accorded  to  the  one  or 
the  other  according  to  the  order  in  which  they  have  been 
named.  The  two  first  rules,  the  special  agreement,  or  a  dis- 
tinct  and  peculiar  system  established  for  dealing  with  an  indi- 
vidual depositor  only,  must  of  course  be  comparatively  of  very 
rare  occurrence.  One  or  other  of  the  two  last-named  princi- 
ples will  be  looked  to  for  the  solution  of  the  great  bulk  of  con- 
troversies. The  depositor  may  or  may  not  have  been  at  the 
pains  to  inform  himself  precisely  what  system  his  bank  has 
adopted  for  making  its  collections  upon  checks  received  by  it, 

• 

^  In  New  York,  "  peculiar  circumstanoes  "  together  with  the  knowledge  and 
concurrence  of  the  dqxmtor  were  held  to  justify  a  deiaj  in  preaentment  hy  the  col- 
lecting bank.    Jaoobeohn  v,  Belmont,  7  Bosw.  14. 
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drawn  against  other  banks  in  the  same  place.  If  it  is  a  tolera- 
bly large  or  busy  place,  the  chances  are  that  there  will  be  a 
clearing  house  or  similar  institution,  and  that  the  depositor 
will  positively  know  or  will  justifiably  take  it  for  granted,  that 
his  bank  uses  this  channel.  But  it  is  not  essential  that  he 
should  inquire  or  know  any  thing  whatsoever  upon  the  sub- 
ject ;  he  may  be  content  to  put  a  perfectly  blind  confidence  in 
the  propriety  and  sufficiency  of  his  bank's  arrangements  for 
this  business,  and  still  his  legal  rights  will  remain  precisely 
the  same.  He  is  still  entitled  to  expect  and  require  of  his 
bank  that  it  shall  not  capriciously  or  needlessly  deviate  firom 
the  established  system,  whatever  that  may  be ;  and  if  it  does 
so  deviate  and  a  loss  is  the  result,  he  may  look  to  the  bank  for 
compensation.  For  example  if  the  bank  neglects  to  send  the 
check  through  the  clearing  house. at  the  customary  time  and  in 
the  ordinary  manner,  and  elects  ratlier  to  keep  it  till  a  later 
hour  and  present  it  at  the  counter ;  then,  if  it  would  have 
been  paid  through  the  clearing  house  but  is  refused  at  the 
counter,  this  conduct  of  the  bank,  being  contrary  to  its  wont 
in  such  business,  will  render  it  liable  to  the  depositor  of  the 
check  for  its  amount.^  But  the  bank  must  always  make  the 
presentment  directly  to  the  drawee,  and  cannot  send  it  through 
other,  banks  or  agents  of  any  description,  presentment  through 
the  clearing  house  being  for  this  purpose  a  presentment  direct 
to  the  drawee.  There  can  be  no  real  necessity  for  the  employ" 
ment  of  any  intermediate  agencies,  where  the  collecting  bank 
and  the  drawee  bank  are  both  in  the  same  place.  If  the  col- 
lecting bank,  without  distinct  permission,  sees  fit  to  have 
recourse  to  them,  it  does  so  at  its  own  risk  of  all  the  conse- 
quences which  may  result.^  This  rule  of  course  does  not  op- 
erate to  abridge  the  rights  of  banks  to  make  any  of  those 
transfers  of  debits  and  credits  among  themselves  in  the  course 
of  clearing  which  usage  has  introduced  for  the  purpose  of 

1  Boddington  v.  Schlencker,  vbi supra;  Alexander  v.  Burchfleld,  ubi  supra. 
*  Monle  V.  Brown,  tdd  supra. 
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facilitating  the  settlement  of  their  mutual  accounts  in  the  most 
convenient  manner. 

^^  Grossed  Checks  "  to  he  paid  only  through  Clearing. 

In  England  it  has  been  intimated,  if  not  directly  decided, 
that  if  the  payee  of  the  check  had  stipulated  with  the  drawer 
that  the  name  of  the  payee's  bankers  should  be  ^^  crossed  "  on 
the  check,  this  would  have  amounted  to  an  agreement  by  the 
drawer  that  the  usual  course  of  presentment  of  the  check 
through  bankers  might  be  followed.  In  such  case  if  this 
method  involved  a  delay  greater  than  the  law  ordinarily  allows 
as  between  drawer  and  payee,  the  former  would  nevertheless 
not  be  acquitted  by  the  failure  of  his  bankers  before  present- 
ment,  though  they  had  continued  to  pay  through  the  whole 
period  of  time  which  the  payee  would  otherwise  have  been  en- 
titled to  for  presentation.^  To  use  again  the  illustration  of 
p.  828,  ante^  if  A.  had  ^'  crossed  "  his  check  with  the  name  of 
B.'s  bankers,  B.  could  have  held  A.  in  the  supposed  case  of  the 
failure  of  A.'s  bankers  on  Wednesday  and  of  a  presentment 
by  B.'s  bankers  later  in  the  same  day,  if  made  according  to  the 
ordinary  usage  in  their  business.  In  this  country  the  system 
of  ^^  crossed  checks,"  strictly  so  called,  is  unknown.  But  of 
late  the  germ  of  a  similar  custom  has  begun  to  manifest  itself. 
Occasionally  checks  have  stamped  or  written  upon  them  some 
form  of  words  which  is  intended  to  secure  their  payment  ex- 
clusively through  the  clearing  house.  No  especial  form  has  as 
yet  been  generally  accepted,  and  the  legal  effect  of  none  of 
those  in  use  has  ever  been  passed  upon.  It  is  safe  to  say,  how- 
ever, that  there  is  no  question  but  that  the  drawer  could  em- 
body in  his  order  a  direction  to  his  bank  to  pay  only  upon 
presentation  of  the  instrument  in  the  usual  course  through  the 
clearing  house,  and  that  such  a  direction  would  be  as  valid  and 
as  binding  upon  the  bank  as  a  direction  to  pay  only  to  the 
order  of  a  particular  person.    Probably  the  drawer  of  the  check 

^  AleTiinder  v,  Bnrcfafleld,  M  tupra. 
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is  the  only  person  who  could  legally  impose  this  duty  upon  the 
drawee  bank,  for  he  is  the  only  person  who  has  a  right  to  give 
to  the  bank  any  orders  in  the  premises.  Though  if  the  check 
be  payable  to  the  order  of  A.  B.  it  is  barely  possible  that  the 
priyilege  of  including  this  matter  in  his  order  when  indorsing 
over  might  be  accorded  to  A.  B.  also.  In  all  cases  it  may  be 
laid  down  that  the  words  used  should  be  intelligible,  which 
certainly  is  not  the  case  with  many  of  the  forms  hitherto 
adopted.  The  mere  crossing  with  the  name  of  a  banker  is  a 
species  of  mark  which  derives  its  meaning  through  the  inter- 
pretation of  usage.  But  if  words  which  assume  to  have  a  sig- 
nification are  used,  they  must  succeed  in  expressing  with  some 
degree  of  clearness  that  meaning  which  is  desired,  or  they  will 
not  be  construed  to  import  it.  Especially  must  this  be  consid- 
ered to  be  the  case  at  present,  since  it  can  hardly  be  doubted 
that  no  custom  sufficiently  old  or  sufficiently  universal  to  be 
regarded  as  a  legal  usage  has  yet  been  established  in  this  mat- 
ter in  the  United  States.  Supposing  the  direction  to  be  prop- 
erly given,  however,  the  collecting  and  the  paying  bank  must 
both  respect  it,  and  the  English  cases  above  mentioned  would 
be  precedents  directly  in  force.  It  would  amount  to  an  express 
designation  by  the  drawer  of  the  manner  in  which  alone  he 
authorized  payment  to  be  demanded  or  made ;  and  assuredly 
he  could  be  released  from  no  liability  or  obligation  by  any  cir- 
cumstances naturally  occurring  in  the  ordinary  process  of  car- 
lying  out  his  own  bidding.  There  seems  to  be  no  authority 
for  supposing  that  any  thing  short  of  this  unmistakable  action 
on  the  part  of  the  drawer  would  be  held  to  operate  as  a  waiver 
by  him  of  his  customary  privileges.  The  mere  remark  of  the 
payee  that  he  shall  not  deposit  till  the  day  following  may  con- 
vey information  to  the  drawer  of  the  payee's  intent ;  but  it 
calls  for  no  answer  and  creates  no  obligation.  The  payee  him- 
self is  not  bound  by  it  as  an  agreement,  and  the  drawer  is  not 
affected  by  it  in  any  manner  whatsoever.  He  neither  gains 
nor  loses  any  rights  by  reason  of  it. 
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Where  the  Bank  of  Dq>osit  is  also  the  Paying  Bank. 

No  demand  is  necessary  where  a  note  is  payable  at  the  bank 
in  which  it  is  deposited  for  collection.  It  is  enough  if  the  note 
is  in  the  bank  on  the  day  named  for  payment  there.^ 

A  note  was  made  payable  to  a  certain  bank  or  order,  as  if 
for  discount  by  that  bank.  It  was  not  discounted  there,  how- 
ever ;  but  was  sold  to  another  party,  who  deposited  it  in  the 
bank.    It  was  held  that  the  sureties  were  liable  to  pay  it^ 

Sending  a  check  by  post  to  the  drawee  is  a  good  present- 
ment ;  but  if  the  money  does  not  come  back  by  the  return  mail, 
notice  of  dishonor  should  be  given.^ 

K  a  bill  of  exchange  is  presented  through  a  banker,  one 
more  day  is  allowed  for  giving  notice  of  dishonor^  than  would 
be  allowed  if  it  were  presented  by  the  party  himself.  But  no 
additional  time  is  allowed  ior  presentment  for  payment.^ 

RuUs  which  the  Collecting  Bank  is  bound  to  Observe, 

The  collecting  bank  must  be  governed  in  all  matters  con- 
cerning the  time  and  mode  of  presentment,  demand,  and  no- 
tice, by  the  laws  and  customs  which  prevail  in  the  place  of  its 
own  situation.  If  the  paper  has  been  transmitted  from  a  dis- 
tant place,  where  the  laws  and  customs  are  different,  the  trans- 
mitting party,  if  he  wishes  these  to  be  conformed  to,  must  send 
special  instructions  to  that  effect.  In  that  case  the  collecting 
bank,  if  it  undertakes  the  collection,  will  be  bound,  at  its  own 
peril,  not  to  deviate  from  the  course  thus  prescribed ;  though 
in  the  absence  of  express  directions  it  would  not  be  bound  to  in- 
quire into,  nor  probably  would  it  even  have  the  right  to  recog- 
nize, if  it  knew,  the  laws  or  usages  of  any  place  other  than  its 
own.    The  understanding  which  is  assumed  to  be  mutual  and 

^  Goodloe  V,  Godley,  18  S.  &  M.  288. 

3  Ward  V.  Northern  Bank,  14  B.  Monr.  851. 

s  Bailej  v.  Bodenham,  10  L.  T.,  N.  S.  422 ;  12  W.  K.  866. 

«  Alexander  v.  Burchfield,  Car.  &  M.  75 ;  8  Soott,  N.  R.  555 ;  7  M.  &  G.  1061. 
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to  enter  into  the  contract  of  the  parties,  is  that  the  bank  shall 
perform  the  various  acts  which  are  embraced  in  the  business  of 
collection,  in  every  respect  according  to  the  method  which  it  is 
wont  to  pursue,  in  accordance  with  the  local  law,  rules,  and 
regulations.^  Evidence  of  the  habitual  course  of  dealing,  pro- 
vided it  be  not  incurably  illegal,  is  admissible,  not  as  amount- 
ing to  rules  of  judicial  decision,  but  as  evidence  of  the  contract.^ 
The  assent  of  all  concerned  to  the  pursuance  of  tliis  course  of 
dealing  and  their  waiver  of  any  strictly  legal  claims  which 
they  might  have  in  contravention  or  variation  thereof,  becomes 
then  an  implication  of  law.  All  the  parties  upon  the  note  are 
equally  bound  by  this  implication,  though  they  have  had  noth- 
ing whatsoever  to  do  with  the  paper  at  the  time  of  its  being 
deposited  for  collection,  and  so  were  not  by  immediate  personal 
action  parties  to  this  portion  of  the  proceedings,  or  able  to  in- 
fluence or  control  them.^  '  They  are  bound  and  concluded  by 
the  act,  and  the  legal  implications  arising  from  the  act,  of 
him  who  has  become  the  holder,  and  who  has  the  right  to  put 
the  note  in  the  ordinary  business  channel  for  collection.  Thus 
if  demand  is  made  upon  a  note  upon  the  day  before  or 
the  day  after  it  falls  due,  according  to  the  established  cus- 
tom of  the  collecting  bank,  or  upon  the  fourth  day  after 
maturity,  under  a  local  custom  to  allow  four  days  of  grace 
instead  of  three,  the  maker  and  the  indorsers  will  be  held  and 
cannot  set  up  insufficiency  or  irregularity  in  the  demand.^  So 
a  custom  of  a  bank  to  hold  the  indorser  without  having  first 

^  lincoln  and  Kennebec  Bank  v.  Page,  9  Mass.  166;  Chicopee  Bank  v.  Eager, 
9  Met.  68i ;  Hartford  Bank  v.  Stedman,  8  Conn.  489 ;  Bowen  v.  NeweU,  6  Sandf. 
826,  and  all  the  cases  cited  below  in  the  discussion  of  this  topic. 

3  Blanchard  v.  Hilliard,  11  Mass.  88 ;  Jones  v.  Fales,  4  id.  246;  Widgery  v. 
Monroe,  6  id.  449;  Benner  v.  Bank  of  Columbia,  9  VHieat  681 ;  Teaton  v.  Bank 
of  Alexandria^  6  Cnmch,  49;  Bank  of  Columbia  t;.  Fitzhugh,  1  Har.  &  G.  289; 
Hartford  Bank  t7.  Stedman,  8  Conn.  489. 

>  Pearson  (Brent's  Ez'rs)  v.  Bank  of  Metropolis,  1  Pet.  89. 

*  Patriotic  Bank  v.  Farmers'  Bank,  2  Cranch,  C.  C.  660 ;  Bank  of  Columbia 
u  Magmder,  6  Har.  &  J.  172;  City  Bank  v.  Cutter,  8  Pick.  414;  Yeaton  v.  Bank 
of  Alexandria,  5  Cranch,  49. 
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sued  the  maker ,  though  he  is  solvent,  is  good.^  So  likewise  a 
custom  to  make  demand  on  the  maker  of  a  note  lodged  in  a 
bank  without  presenting  it  to  him.^ 

Knowledge  of  the  usage,  either  express  or  implied,  must,  it 
has  been  said,  be  brought  home  to  the  parties  who  are  to  be 
bound  by  it.^  But  other  cases  of  high  authority  declare  that 
the  usage  of  the  bank  in  collections  will  bind  the  persons  deal- 
ing with  it  in  this  business,  whether  such  usage  be  known  to 
them  or  not;^  and  this  is  certainly  the  correct  rule.  Indeed, 
the  opposing  cases  can  be  easily  reconciled  by  the  link  which 
appears  to  be  suggested  in  one  of  them.  The  fact  that  one  deals 
with  the  bank  without  taking  the  trouble  to 'inquire  as  to  its 
system,  will  raise  the  implication  that  he  already  knows  and  is 
satisfied  with  that  system.  It  is  clear  that  if  a  person  hands 
over  a  note  to  a  bank  for  collection  without  any  species  of 
remark  as  to  the  course  to  be  pursued,  the  bank  is  not  bound  to 
thrust  upon  him  a  statement  of  its  intended  course,  and  to  re- 
tain him  till  the  whole  theory  has  been  expounded  to  him, 
when  his  conduct  unmistakably  shows  that  either  he  already 
knows  it  or  else  he  does  not  desire  to  know  it.  Either  he 
knows  and  approves  it,  or  he  voluntarily  trusts  to  the  wisdom 
of  the  bank,  at  his  own  deliberately  assumed  risk  of  its 
sufficiency.  In  such  a  case  the  bank  not  only  has  a  right  to 
assume,  but  it  is  even  positively  bound  to  assume,  that  his  de- 
sire is  that  the  ordinary  and  established  usage  be  pursued. 
An  unordered  deviation  from  that  usage,  though  the  usage 
were  unknown  to  him,  would  lay  the  bank  open  to  his  suit  for 
damages ;  and  the  court  must,  as  has  been  already  shown,  rule 

^  Renner  v.  Bank  of  Columbia,  9  Wheat.  681. 

3  Pearson  (Brent's  Ex'rs)  v.  Bank  of  the  Metropolis,  1  Pet  89 ;  Kaborg  v. 
Bank  of  Columbia,  1  Har.  &  G.  281 ;  WhitweU  v.  Johnson,  17  Ma^s.  452 ;  City 
Bank  v.  Cutter,  8  Pick.  414. 

s  Mills  V.  Bank  of  United  States,  11  Wheat.  481 ;  PelrcsB  v.  Butler,  14  Mass. 
808. 

*  Smith  V.  Whiting,  12  Mass.  6 ;  Bank  of  Washington  v.  Triplett,  1  Pet  25 ; 
Dorchester  and  Milton  Bank  v.  New  England  Bank,  1  Cush.  177. 
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for  him  as  matter  of  law  that  the  pursuance  of  this  custom 
was  an  implied  item  of  the  contract.  It  is  clear,  then,  that  he 
could  not  plead  ignorance  of  it  in  order  to  lay  a  foundation  for 
a  suit  against  the  bank  for  acting  according  to  it.  The  knowl- 
edge on  his  part  would  be  implied  conclusively.^ 

Whenever  it  may  be  necessary  to  prove  knowledge  by  an  in- 
dividual of  the  usage  of  a  bank,  proof  of  one  transaction  hav- 
ing been  previously  conducted  between  them  in  accordance 
with  that  usage  is  sufficient.^ 

Usages  in  Collection. 

It  has  been  seen  that  the  time  when  demand  must  be  made 
may  be  modified  by  proof  of  usage  concerning  the  local  rule  of 
grace.  In  like  manner  proof  of  a  particular  usage  concerning 
the  place  at  which  demand  shall  be  made,  in  default  of  the 
designation  of  any  place  in  the  instrument  itself,  is  admissible 
and  may  be  conclusive.  Thus  where  a  customer  lived  at  a 
distance  from  his  bank  and  was  wont  to  draw  his  notes  "  ne- 
gotiable at "  the  bank,  it  was  held,  that  it  was  a  proper  case 
for  the  introduction  of  evidence  of  a  custom  to  make  present- 
ment and  demand  upon  his  notes  only  at  the  bank ;  which  cus- 
tom if  sufficiently  proved  would  justify  the  collecting  bank  in 
presenting  and  demanding  in  compliance  with  it.^ 

But  the  usages  which  can  be  shown  are  solely  those  which 
qualify  some  portion  of  those  proceedings  which  the  bank  is 
obliged  to  undertake  for  the  immediate  purpose  of  effecting  the 
collection.  It  is  only  the  points  of  detail  or  the  methods  which 
the  bank  pursues  in  presenting,  demanding,  and  notifying  tliat 
can  be  thus  modified.  No  usage  will  justify  the  actual  omis- 
sion of  any  of  these  substantial  and  material  acts,  nor  the 

1  See  the  chapter  on  Usage  in  which  this  subject  is  farther  discussed  and  im- 
portant cases  are  dted  and  discussed,  showing  upon  what  grounds  knowledge 
of  the  usage  and  custom  of  the  banks  will  be  oonclusirelj  inferred  at  law. 

'  Dorchester  and  Milton  Bank  t7.  New  England  Bank,  1  Cush.  177 

s  1  Pet.  89,  tupra, 

22 
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labstitution  of  any  other  act  as  an  equivalent  for  any  of  them. 
The  act  must  be  distinctly  done ;  it  is  only  in  reference  to  the 
manner  of  doing  it,  as  regards  time  and  place  and  the  like  conr 
siderations,  that  the  rigidity  of  the  general  doctrines  of  the 
law  may  be  slightly  deflected  by  the  force  of  local  rules.  Thus 
though,  as  has  been  seen,  demand  may  be  made  a  day  or  two 
earlier  or  later  than  the  usual  third  day  after  the  literal  matu- 
rity  of  the  paper,  yet  demand  must  be  made,  and  it  must  be  a 
real  bona  fide  demand.  No  usage  can  be  allowed  to  substitute 
a  notification  to  the  makers  of  the  time  and  of  the  place  where 
the  paper  is  deposited  for  collection,  in  place  of  the  positive 
demand  of  payment  which  the  law  imperatively  requires.^ 

Notice  of  DUhmor. 

Where  a  bank,  not  upon  its  own  account  but  as  agent  for 
collection,  holds  indorsed  paper  of  any  description,  which  is 
dishonored,  it  has  been  questioned  to  whom  it  is  bound  to  give 
notice  of  the  dishonor — whether  only  to  its  own  principal,  that 
is  to  say,  the  party  from  whom  it  received  the  paper,  or  to  tiie 
makers  and  all  the  indorsers  thereon.  The  decisions  have  not 
from  the  outset  been  perfectly  harmonious.  But  the  doctrine 
that  the  duty  extends  to  the  notification  of  any  persons  behind 
the  party  recognized  by  the  bank  as  its  immediate  principal  is 
comparatively  weakly  supported.  The  chief  authority  is  the 
New  York  case  of  Smedes  v.  The  Bank  of  Utica.^  But  in  this 
case  there  was  evidence,  which  the  court  deemed  satisfactory, 
of  an  established  custom  and  general  understanding  to  this 
effect  in  New  York,  and  it  was  strictly  upon  this  evidence  that 
the  decision  was  really  based ;  though  the  judge  intimated  that^ 
if  this  proof  had  been  omitted,  it  was  possible  that  the  court 
might  have  taken  judicial  cognizance  of  the  usage.  Thus  this 
ruling  really  is  entitled  to  no  weight  in  a  discussion  of  the 

1  Farmen'  Bank  v,  DutbU,  7  Gill  &  J.  78. 
s  20  JohDB.  872;  8  Cow.  662. 
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general  principle  of  the  law,  and  even  the  judge's  remark 
Berres  only  to  show  how  universal  and  notorious  was  the  usage 
in  his  own  State,  and  has  not  at  all,  and  does  not  oonQmunicate 
to  the  ruling,  the  character  of  a  general  principle.  The  language 
of  the  court  in  a  few  other  cases,  more  especiallj  in  MoKinster 
V.  Bank  of  Utica,^  Fabens  v.  Mercantile  Bank,'  Bank  of  Wash- 
ington V.  Triplett,^  and  West  Branch  Bank  v.  Fulmer,^  has 
been  regarded  as  sustaining  the  same  view.  The  language 
used  might  induce  the  citation  of  these  causes  as  authorities, 
but  they  can  serve  only  as  very  weak  ones,  and  perhaps  it 
would  hardly  be  an  unfair  statement  to  say  that  so  far  as  they 
bear  upon  this  precise  point  they  contain  little,  if  any,  more 
than  obiter  dicta.^  On  the  other  hand  the  authorities  which 
take  the  opposite  view  are  numerous,  direct,  and  weighty.^ 
Among  them,  as  cited  in  the  mar^n,  it  will  be  noticed  that 
there  are  other  cases  decided  in  New  York,  and  especially 
should  be  noted  one,  later  in  date  than  any  of  those  to  the 
contrary  effect  occurring  in  the  decisions  in  the  same  State. 
The  court  acknowledge  that  the  question :  whether,  where  the 
note  is  sent  for  collection  merely,  it  is  a  presumption  of  law 
that  the  collecting  agent  will  notify  all  parties,  is  one  of  much 
embarrassment,  and  not  clearly  settled,  in  New  York.  Previous 
cases  in  the  State,  being  those  just  cited,  have  arisen  between 
a  holder  and  an  early  indorser,  and  concern  the  point  whether 
such  indorser  could  be  held  by  virtue  of  a  series  of  notices 
sent  day  by  day  by  each  indorser  in  turn  to  his  predepessor. 

1  9  Wend.  .46 ;  11  id.  478.  >  28  Pick.  880. 

»  1  Pet.  26.  *  8  Barr,  899. 

*  See  also  Cartis  v,  Leayitt,  15  N.  Y.  9 ;  Montgomery  County  Bank  v,  Albany 
City  Bank,  8  Seld.  460 ;  and  Foster  t7.  Essex  Bank,  17  Mass.  479. 

•  State  Bank  v.  Bank  of  the  Capitol,  41  Barb.  848 ;  Bank  of  United  States  v. 
Goddaid,  6  Mason,  866;  Phippe  v.  Milbury  Bank,  8  Met  79;  Colt  v.  Noble,  5 
Mass.  167 ;  Eagle  Bank  v.  Chapin,  8  Pidc.  180  (see  comments  upon  this  case, 
made  by  the  court  in  Phipps  v,  Milbury  Bank,  supra) ;  Mead  v,  Engs,  5.Cow.  308 ; 
Howard  v,  Ives,  1  Hill,  268 ;  Spencer  v.  Ballon,  18  N.  Y.  827 ;  Farmers'  Bank  v. 
YaU,  21  id.  486  (cited  in  41  Barb.  848,  supra) ;  Bank  of  MobUe  v.  Huggins,  8 
Ala.  N.  S.  206 ;  BranchBank  t;.  Knox,  1  id.  148.  So  the  English  case  of  Haynes 
9.  Birks,  8  Bos.  &  P.  G99.    See  also  Bank  of  United  States  v.  Davis,  2  HiU,  461. 
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But  the  discussion  has  never  arisen  directly  between  the  holder 
and  the  collecting  agent,  where  the  right  of  the  former  to  re- 
cover from  the  latter  has  turned  upon  whether  or  not  the  latter 
had  contracted,  as  part  of  bis  undertaking  to  collect,  to  notify 
all  the  indorsers.  After  a  careful  consideration  of  all  the  pre- 
cedents,  the  court  conclude  that  the  collecting  bank  need  notify 
only  its  own  principal,  from  whom  it  has  immediately  received 
the  paper.  In  the  case  cited  from  Mason's  Reports  the  matter 
is  subjected  to  a  very  thorough  and  satisfactory  discussion,  as 
it  is  also  in  the  case  of  Phipps  v.  The  Milbury  Bank.  Where 
the  weight  of  opposing  authorities  is  so  very  disproportionately 
balanced,  and  especially  where  the  latest  among  the  authorities 
all  consistently  incline  in  favor  of  the  doctrine  which  was  al- 
ready the  stronger,  it  can  hardly  be  considered  that  the  true 
rule  is  any  longer  open  to  doubt.  It  must  be  assumed  now  to 
be  law  that  the  notification  to  the  principal,  t.  e.,  to  the  imme- 
diate predecessor  in  possession,  to  the  party  from  whom  the 
bank  receives,  no  matter  what  may  be  the  nature  of  the  title  or 
interest  of  that  party  to  or  in  the  paper,  is  sufficient  to  acquit 
the  bank.  But  though  this  is  settled  as  the  general  rule,  it  is 
of  course  open  to  material  variation  from  extrinsic  causes.  A 
special  agreement,  express  or  implied,  between  the  bank  and  its 
principal  may  require  notice  to  be  given  to  all  the  parties,  or  to 
any  particular  party,  on  the  paper.  So  a  local  usage,  or  the 
usage  of  the  collecting  bank,  to  notify  indorsers  or  makers, 
may  render  it  obligatory  upon  the  bank  to  do  so,  as  a  part  of  ^ 
the  contract  of  collection.  There  can  be  no  question  that  the 
court  in  the  case  of  Smedes  v.  Bank  of  Utica  was  right  in  ad- 
mitting evidence  of  such  usage ;  and,  of  course,  also  in  being 
governed  by  it  since  it  was  sustained  by  satisfactory  proof. 
None  of  the  cases  in  which  this  decision  has  been  since  com- 
mented upon,  and  which  in  the  absence  of  proof  of  usage  have 
laid  down  an  opposite  doctrine,  have  criticised  the  correctness 
of  the  course  then  pursued  in  this  matter.  On  the  contrary 
they  have  by  plain  implication  approved  of  it.    It  should  seem 
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too  that  the  bank  ought  to  choose  distinctly  between  the  two 
courses.  For  if  it  undertakes  to  notify  all  the  parties,  and 
does  not  do  so  properly,  it  is  at  least  possible  that  it  might  be 
held  responsible  for  the  loss  arising  from  the  insufficiency. 
Certainly  the  fact  of  its  undertaking  to  notify  all  would  be  very 
strong  evidence  that  the  notification  of  all  was  understood  to 
be  a  part  of  the  contract.  Indeed  it  has  been  held  that  the 
£Eict  of  notification  to  a  part  only  of  the  indorsers  was  admis- 
sible in  evidence,  as  going  to  show  an  agreement  to  notify  all, 
and  the  court  only  restricted  its  force  by  saying  that  it  was  not 
conclusive  to  this  efiect.^ 

D^mHJt%  of  the  Bank. 

It  seems  hardly  necessary  to  state,  what  is  the  natural  and 
necessary  inference  from  the  doctrines  and  cases  already  given, 
that  if  any  breach  or  neglect  on  the  part  of  the  bank  occurring 
in  any  portion  of  its  duty  in  the  task  of  collection  results  in 
any  loss  to  any  party  interested  in  the  paper,  whether  his  name 
appears  thereon  or  not,^  such  party  will  have  his  right  of  action 
agaiast  the  bank  to  recover  reimbursement  or  damages  for  the 
injury.  The  measure  of  damages  will  be  the  amount  of  actual 
loss  which  he  has  sustained.^  It  will  be  no  defence  for  the 
bank  to  assert  that  it  was  not  accustomed  to  undertake  collec- 
tions, and  that  the  error  arose  from  its  want  of  familiarity  with 
the  ordinary  course  of  proceedings.  Having  undertaken  the 
business,  it  is  liable  for  the  results  of  an  improper  performance 
of  it.^  It  has  been  already  stated  that  the  bank  cannot  set  up 
want  of  consideration.^ 

It  has  been  held  also  that  where  a  bank  demands  and  receives 
payment  of  a  dishonored  note  from  an  indorser,  and  he  seeking 

1  State  Bank  v.  Bank  of  the  Capitol,  41  Barb.  848. 

*  McEinster  v.  Bank  of  TJtica,  9  Wend.  46;  11  id.  478. 

>  Bank  of  Washington  v,  Triplett,  1  Pet  26 ;  McKinater  v.  Bank  of  Utica,  9 
Wend.  46 ;  Tyson  v.  State  Bank,  6  Blackf.  225. 

*  lYoiy  r.  Bank  of  State  of  MiBSOuri,  86  Mis.  476. 
ft  Halla  V.  Bank  of  the  State,  8  Bicfa.  866. 
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in  his  turn  to  recover  from  a  prior  indorser,  fkils  to  do  so  by 
reason  of  a  default  by  the  bank  in  not  making  a  proper  demand 
upon  the  maker,  which  insuflSciency  was  unknown  to  the  paying 
indorser  when  he  made  the  payment,  he  shall  recover  back  the 
amount  of  his  payment  from  the  bank. 

Far  whose  DrfauUs  the  Bank  o/Dqwdt  ti  liaMe. 

We  must  now  approach  a  topic  wherein  will  be  encountered 
a  diversity  of  opinion  wliich  is  utterly  irreconcilable.  Positions 
fairly  adverse  to  each  other  have  been  assumed,  marked 
*  by  no  signs  of  yielding  on  the  part  of  either  contestant.  Be- 
yond this  honest  discrepancy  a  further  vexatious  complication 
is  introduced  by  the  use  in  some  decisions,  delivered  by  high 
tribunals,  of  such  dubious  language  that  it  is  positively  impos- 
sible to  know  precisely  upon  which  side  to  rank  them,  or  even 
whether  they  really  ought  to  be  ranked  upon  either  side,  and 
should  not  rather  be  formed  into  a  group  and  class  by  them- 
selves. This  confusion  grows  out  of  the  process  of  transmission 
through  banks  situated  in  various  different  places  of  paper 
which  is  payable  in  a  town  other  than  that  in  wliich  the  holder 
resides  and  in  which  the  bank  of  deposit  transacts  business. 
The  question  concerns  the  duty  and  liability  of  the  several 
banks  preceding  in  the  chain  of  transmission  the  last  one  which 
has  to  effect  the  actual  collection.  Thus  if  A.  living  in  Portland 
holds  a  note  payable  in  New  York  and  deposits  it  in  his  bank 
in  Portland  for  collection ;  the  bank  in  Portland  forwards  it  to 
its  correspondent  bank  in  Boston,  which  in  turn  forwards  it  to 
its  correspondent  bank  in  New  York  city,  where  finally  the 
collection  is  to  be  made.  The  question  then  is  whether  or  not 
the  Portiand  bank  has  so  far  fulfilled  and  discharged  its  duty 
to  A.  by  the  due  and  sufficient  transmission  of  the  paper  on 
its  course  for  collection,  that  it  is  thereby  freed  and  absolutely 
relieved  from  all  liability  for  defaults  subsequently  occurring  in 
Boston  or  in  New  York ;  or  whether,  on  the  other  hand,  the 
Boston  and  New  York  banks  and  any  notary  or  other  agent 
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employed  by  the  last  bank  in  the  business  of  collection,  includ- 
ing notarial  demand  and  protest,  if  made,  are  all  sub-agents  of. 
the  Portland  bank,  in  such  a  sense  that  the  law  of  agency 
rendering  it,  as  principal,  liable  to  answer  for  any  and  all  their 
defaults  will  govern  in  the  case.  Precisely  the  same  also  is 
the  question  whether  a  bank  which  has  given  dishonored  paper 
into  the  hands  of  a  notary  for  the  purpose  of  having  him  take 
the  ordinary  and  necessary  steps  in  the  way  of  presentment^ 
demand,  protest,  and  notice  is  liable  for  a  loss  occasioned 
through  his  neglect  or  improper  performance  of  his  duty. 

Those  authorities  which  hold  that  the  bank  first  receiving 
the  paper  is  answerable  for  the  conduct  of  any  and  all  the  sub- 
sequent agents,  be  they  banks  or  notaries,  base  their  decision 
upon  the  old  and  strict  principle  in  the  law  of  agency,  that  the 
first  agent  is  liable  for  the  acts  of  all  the  sub^ents  employed 
by  him.  They  urge  that  the  bank  is  employed  to  perform  the 
task  of  collection  in  any  manner  that  it  may  see  fit,  trammelled 
by  no  restrictions  or  directions  whatsoever  as  to  the  persons 
or  corporations  whose  services  it  shall  employ,  if  it  does  not 
wish  itself  to  attend  to  the  whole  transaction.  This  task  the 
bank  undertakes  to  do.  If  it  chooses  to  use  the  medium  of 
sub-agencies  it  selects  those  which  it  prefers  and  is  free  to  trust 
them  more  or  less,  and  to  instruct  them  as  it  chooses.  They 
are  directly  its  own  agents  and  employees,  and  both  law  and 
justice  demand  that  it  should  answer  for  their  conduct  to  its 
own  principal.  If  any  bank  is  unwilling  to  run  the  risk  of  the 
accuracy  of  its  correspondents,  or  of  the  notary  it  or  they  may 
select,  it  is  free  to  refuse  the  business  of  collection  either  alto- 
gether, or  in  distant  places,  or  without  a  distinct  understand- 
ing that  its  liability  shall  be  limited  to  the  accuracy  and 
sufficiency  of  those  acts  only  which  shall  &11  to  itself  to  per- 
form. This  is  the  view  which  must  be  now  considered  as 
conclusively  adopted  in  the  States  of  New  York  and  Ohio. 

Even  in  New  York  the  earliest  instinct  and  tendency  of  the 
courts  was  to  absolve  the  first  bank  from  all  liability  for  de- 
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faults  of  subsequent  banks  or  notaries.  In  Smedes  v.  The  Bank 
of  Utica,^  the  court  held  that  if  the  collecting  bank  employed  a 
notary  for  protesting,  he  being  a  sworn  public  officer,  and  there- 
fore presumably  a  fit,  competent,  and  proper  person  for  this 
function,  it  was  fully  exonerated  from  liability  for  any  results 
of  a  default  on  his  part.  The  next  case  which  arose  was  that 
of  Allen  V.  The  Merchants'  Bank.^  A  bill  of  exchange  payable 
at  a  distant  place  was  deposited  in  the  defendant  bank  for  col- 
lection. The  bank  forwarded  it  to  a  bank  in  that  place ;  which 
second  bank  put  it  into  the  hands  of  a  notary  to  present  for 
acceptance.  His  failure  to  give  notice  of  the  refusal  to  accept 
caused  a  loss.  The  first  trial  was  in  the  Supreme  Court,  and 
there  it  was  said  that  the  defendant  bank  undertook  only  to 
forward  to  proper  parties  for  collection ;  that  if  the  bank  to 
which  it  forwarded,  or  the  notary  employed  by  that  bank,  or 
other  subsequent  party,  committed  a  default,  the  depositor 
must  look  to  them ;  they  became  his  agents  directly  and  could 
be  held  by  him ;  but  this  defendant  bank  was  not  responsible 
to  him  for  what  happened  after  the  forwarding.  The  cause 
was  carried  by  appeal  before  the  Court  of  Errors,  and  the  de- 
cision of  the  Supreme  Court  was  there  reversed.  But  it  was 
reversed  by  a  small  majority ;  fourteen  senators,  as  we  under- 
stand the  report,  voting  for  the  reversal,  and  ten  being  in  favor 
of  sustaining  the  decision  of  the  lower  court.  The  case  excited 
much  interest,  and  all  the  arguments  which  could  be  conceived 
on  behalf  of  either  side  were  gathered  and  put  forward  in  their 
most  forcible  shape.  Senator  Yerplanck  delivered  the  opinion 
on  behalf  of  the  majority.  Chancellor  Walworth  spoke  the 
views  of  the  minority.  A  cause  so  thoroughly  considered  was 
regarded  as  conclusively  settling  the  law  in  the  State  of  New 
York.  Efiforts  were  made  in  subsequent  cases  to  obtain  an 
overruling,  but  they  were  of  no  effect.    All  subsequent  cases ' 

1  20  Johns.  872 ;  8  Cow.  662. 

"  15  W^end.  482  (Supr.  Ct.) ;  22  W^end.  216  (reyersal  in  Court  of  Errors.) 

s  Donner  v,  Madison  Coonty  Bank,  6  HiU,  648  {by  implication,  supports  22 
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have  consistently  upheld  the  doctrine  of  Senator  Verplanck 
and  his  thirteen  coadjutors,  and  the  question  can  be  no  longer 
considered  an  open  one  in  New  York.  Though  it  should  per- 
haps be  added  that  some  eminent  judges,  while  thej  have  stated 
that  they  considered  the  question  as  res  ac^'udicata,  which  it 
did  not  lie  with  them  again  to  open,  have  used  language  which 
was  doubtless  intended  to  intimate  that  the  adjudication  was 
not  wholly  satis&ctory  to  them. 

The  court  in  Ohio  acknowledged  itself,  after  a  review  of  some 
of  the  chief  authorities,  to  be  ''  rather  bewildered  by  the  con- 
flict, than  aided ; "  but  considering  the  question  an  open  one, 
it  preferred  on  the  whole  to  follow  the  principle  finally  adopted 
in  New  York.^  This  court  also  took  the  ground  of  the  House 
of  Lords  in  Mackersey  v.  Ramsay  (^suprd)j  though  here  there 
was  no  such  special  agreement  as  to  the  time  when  credit  was 
to  be  given  to  the  owner,  as  there  was  in  that  case.  They  say 
that  payment  to  the  collecting  bank  is  payment  to  the  first 
bank,  and  so  soon  as  the  payment  is  received  by  such  collect- 
ing bank,  the  first  bank  becomes  at  once  the  debtor  of  the 
owner  of  the  paper  to  that  amount. 

With  this  case  we  come  to  the  end  of  the  decisions  which 
support  this  doctrine  in  the  controversy.  It  remains  to  state 
the  arguments  of  the  supporters  of  the  contrary  view,  and  to 
note  the  authorities  which  sustain  it.  Upon  this  side  it  is  con- 
sidered that  the  bank  undertakes  only  to  transmit  to  a  reputable 
and  proper  agent  either  in  the  place  where  the  collection  is  to 
be  made  or  in  the  place  nearest  thereto  where  it  has  a  corre- 
spondent or  an  agent  whom  it  thinks  fit  to  employ  for  the  pur- 
pose of  forwarding.  So  if  the  services  of  a  notary  become 
requisite,  the  undertaking  of  the  bank  is  limited  only  to  the 
employment  of  one  whom  it  has  reasonable  ground  to  consider 
acquainted  with  the  business  to  be  done  by  him,  and  punctual 

Wend.  216) ;  Montgomery  County  Bank  v.  Albany  City  Bank,  and  Montgomery 
County  Bank  v.  Bank  of  State  of  New  York,  8  Seld.  469 ;  Commercial  Bank  v. 
Union  Bank,  19  Barb.  891 ;  1  Kern.  208. 

^  Beeres  v.  State  Bank  of  Ohio,  8  Ohio  St.  466. 
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and  thorough  in  its  execution.  The  person  giving  the  note  to 
the  bank  knows  perfectly  well  that  the  bank  will  have  to  em- 
ploy an  agent  in  the  distant  place,  or  for  the  purpose  of  protest. 
He  anticipates  the  employment  of  such  sub-agents,  and  Chan- 
cellor Walworth  acknowledging  that  the  general  rule  is  that 
the  first  agent  is  responsible  for  the  sub-agents  subsequently 
employed  by  him,  yet  says  that  where  the  employer  knows  the 
necessity  of  employing  sub-agents  and  expects  his  agent  to  do 
so,  exceptions  to  the  general  rule  are  sometimes  allowed,  and 
lie  regards  this  business  of  collection  as  a  matter  which  it  is 
peculiarly  appropriate  to  admit  among  these  exceptions.  The 
customer  expects,  or  ought  to  expect,  that  the  bank  will  pursue 
the  ordinary  course  of  business  in  such  matters ;  and  this  usual 
course  is  well  known  to  be  simply  the  transmission  to  another 
agent  in  good  repute.  Ordinarily  when  there  is  any  commis- 
sion paid  for  collection  it  is  a  veiy  small  one ;  but  probably  in 
the  great  majority  of  cases  the  business  is  wholly  gratuitous, 
and  the  consideration  is  only  that  slight  and  indirect  one  which 
arises  from  the  anticipation  of  having  the  use  of  the  money 
collected  for  a  few  days,  or  from  the  manifestation  of  a  willing- 
ness to  oblige  customers.  Such  considerations  may  well  be 
regarded  as  sufficient  for  the  mere  task  of  transmission ;.  but  it 
is  impossible  that  they  should  be  sufficient  to  sustain  an  agree- 
ment to  be  further  responsible  for  the  solvency  and  good  con- 
duct and  thorough  performance  of  their  duties  on  behalf  of  all 
subsequent  banks  and  notaries  or  other  agents  whom  it  may  be 
necessary  to  employ.  Such  an  insurance  would  call  for  a  high 
premium.  It  is  incredible  to  suppose  that  the  bank  for  a  very 
small  possible  remuneration,  much  more  for  a  wholly  contingent 
return  in  any  shape,  assumes  so  great  a  risk.  The  ordinary 
usage  of  business  requires  the  bank  actually  to  nothing  beyond 
the  act  of  forwarding,  and  this  is  all  the  bank  or  the  customer 
can  be  supposed  to  contemplate  as  that  duty  of  which  the  accu- 
rate performance  is  guaranteed  by  the  corporation. 
This  doctrine  has  been  adopted  by  the  courts  of  a  great  num- 
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ber  of  the  States  of  the  Union,  all  of  which  have  consistently 
asserted  it  from  the  outset.  In  Massachusetts  it  was  held,  in 
1848,  that  if  the  first  bank  selects  proper  sub-agents  for  accom- 
plishing the  transmission  and  making  the  collection,  it  dis- 
charges its  full  duty  and  is  not  liable  for  their  default.  If  the 
note  has  been  indorsed  over  to  it  generally,  it  may  indorse 
over  to  sub-agents  in  the  same  form,  and  need  not  make  a 
restricted  indorsement.  In  delivering  the  opinion  Judge  Wilde 
said  that  the  final  decision  in  Allen  v.  The  Merchants'  Bank 
(«upra)  ^^  is  opposed  to  a  number  of  decisions  of  great  author- 
ity, and  is  not,  as  we  think,  well  founded  in  principle."  ^  In 
Connecticut  the  court  said  in  the  first  case  which  they  were 
called  upon  to  consider,  that  of  Lawrence  v.  Stonington  Bank,^ 
that  the  transmittee  bank  was  the  attorney,  not  the  factor,  of  the 
transmitting  bank,  and  had  for  its  principal  not  the  transmitting 
bank  itself,  but  the  original  holder  and  depositor  of  the  paper ; 
whence  it  followed  that  the  defaults  of  each  bank  in  the  order 
of  succession  were  not  the  defaults  of  any  predecessor  in  the 
tamsmission,  but  of  the  ori^nal  customer  and  principal  him- 
self. Later  the  same  court  declared  that  a  person  who  deposits 
in  a  bank  a  note  which  is  payable  elsewhere  must  know  that  all 
the  bank  can  do  is  to  send  it  on  to  a  reputable  correspondent ; 
and  if  the  bank  does  this  it  should  be  thereby  fully  exonerated. 
It  would  be  an  unreasonable  hardship  to  hold  the  bank  for  the 
defaults  of  such  farther  agents.^  In  Louisiana  it  has  been  held 
that  the  bank  does  enough,  if  it  gives  the  note  to  its  regular 
notary,  and  is  not  liable  for  his  default.^  In  Illinois  it  was  said 
that  a  bank  was  not  liable  for  the  default  of  the  sub-agent,  if  it 
had  exercised  due  diligence  in  the  selection.^  The  same  doc- 
trine is  adopted  by  a  fair  implication  in  the  ruling  in  the  Wis- 

1  Dorchester  and  Milton  Bank  v.  New  England  Bank,  1  Cush.  177. 
s  6  Conn.  621.  >  East  Haddam  Bank  t;.  ScotU,  12  id.  808. 

^  Hyde  v.  Planters'  Bank,  17  La.  660;  Baldwin  v.  Bank  of  LouisYille,  1  La. 
An.  18. 

«  2BtDa  Insnranoe  Co.  v.  Alton  City  Bank,  26  Bl.  248. 
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cousin  case  cited  in  the  margin.^  In  Mississippi  the  bank  is 
declared  not  liable  if  it  gives  the  note  to  a  notary  in  time  for 
him  to  discharge  his  duties.^  In  Maryland  the  first  bank  is  not 
regarded  as  liable  for  defaults  of  sub-agents,  whether  banks 
or  notaries;  but  it  is  fair  to  say  that  the  first  decision  was 
based  on  proof  of  usage  in  the  State,  or  at  least  in  the  city  of 
Baltimore.^  The  same  view  has  not  been  directly  asserted  in 
Missouri ;  but  the  tendency  of  the  court  may  be  inferred  to  be 
in  favor  of  it  from  the  form  of  the  opinion  and  the  language 
used  in  it,  which  was  delivered  in  the  case  of  Gerhardt  v.  Boat- 
man's Savings  Institution.^ 

There  remain  a  few  cases  in  which  the  courts  seem  to  have 
inclined  to  consider  that  the  question  whether  the  duty  of  the 
bank  was  the  whole  collection  or  mere  transmission  is  one  of 
fact  in  each  particular  case,  and  that  the  liability  of  the  bank 
depends  upon  which  of  these  duties  it  is  found  to  have  under- 
taken. But  it  is  to  be  noted  that  in  all  the  cases  wherein  the 
decisions  are  founded  upon  the  statement,  as  a  matter  of  fact 
in  the  case,  that  the  bank  undertook  to  ^'transmit,"  it  is  a 
necessary  presumption  that  this  is  to  be  considered  to  be  the 
undertaking  in  the  absence  of  proof  to  the  contrary.  Of  course 
it  must  always  be  open  to  any  customer  to  prove  that  his  bank 
actually  contracted  with  him  to  perform  the  whole  duty  of  col- 
lection, and  thereby  of  course  also  contracted  and  agreed  to 
assume  all  the  risks  throughout  all  the  stages.  Gases  there- 
fore which  hold  that  in  the  absence  of  proof  to  this  effect  the 
agreement  of  the  bank  is  only  to  transmit,  and  its  liability  is 
limited  to  timely  and  accurate  transmission,  in  fact  support  the 
second  view,  taken  by  the  Massachusetts  and  other  courts. 
The  remarks  of  the  New  York  judges,  that  cases  of  this  descrip- 
tion are  not  precedents  upon  the  general  question  because  they 

1  Stacj  V.  Dane  County  Bank,  12  Wis.  629. 

'  Tieman  v.  Commercial  Bank,  7  How.  (Miss.)  648;  Agricnltural  Bank  v. 
Commercial  Bank,  7  Sm.  &  M.  692;  Bowling  v.  Arthur,  84  Miss.  41  (1857). 
s  Jackson  v.  Union  Bank,  6  Ear.  &  J.  146 ;  Citizens'  Bank  v.  Howell,  8  Md.  680. 
«  88  Mis.  60. 
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relate  to  cases  where  the  agreement  was  only  to  transmit,  is  a 
verbal  quibble,  and  is  not  a  correct  statement  of  those  cases. 
In  all  the  cases  alike,  the  notes  are  simply  placed  in  the  bank 
to  go  through  the  ordinary  routine  which  has  for  its  object  and 
conclusion  either  payment  or  protest.  No  special  agreement, 
beyond  this,  is  shown  in  any  single  case  to  have  been  made. 
The  fact  that  some  of  the  cases  state  that  the  bank  receives  for 
transmission,  and  that  others  state  that  the  bank  receives  for  col- 
lection, shows  no  real  difference  in  the  circumstances  attending 
the  receipts  by  the  different  banks.  It  simply  indicates  the 
view  which  the  court  takes  of  the  undertaking  of  the  bank, 
regarding  it  either  as  an  undertaking  to  transmit  or  as  an 
undertaking  to  collect,  according  as  the  judge  is  influenced  by 
the  arguments  which  persuaded  Chancellor  Walworth  or  by 
those  which  weighed  with  Senator  Yerplanck.  The  facts  are 
in  both  cases  the  same,. unless  positive  proof  of  an  especial 
agreement  out  of  the  common  course,  and  additional  to  the 
mere  deposit  for  collection,  is  shown ;  which,  as  has  been  re- 
marked, appears  to  have  occurred  in  none  of  the  adjudicated 
cases  heretofore  cited.  The  difference  in  the  language  in  which 
the  facts  are  stated  is  in  fact  a  statement  of  a  difference  of 
opinion  on  the  part  of  the  courts  as  to  the  legal  aspect,  char- 
acter, or  effect  of  the  facts,  not  of  intrinsic  difference  in  the 
{BuctA  themselves. 

This  explanation  will  enable  the  advocates  of  the  second 
doctrine  to  add  to  their  above-named  authorities  the  weighty 
ones  of  still  another  and  an  earlier  decision  rendered  by  the 
Supreme  Court  of  the  United  States,  and  of  the  decisions  in 
the  courts  of  Pennsylvania.  This  ruling  of  the  former  court 
is  contained  in  the  case  of  the  Bank  of  Washington  v.  Trip- 
lett.^  The  court.  Chief  Justice  Marshall  delivering  the  opin- 
ion, held  that  the  sub-agents  were  agents  directly  of  the  holder, 
and  that  the  first  bank  was  not  liable  for  his  defaults.  It  is 
true  that  the  reporter  in  stating  the  facts,  said  that  the  bill  was 

1  1  Pet.  25. 
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placed  in  the  bank  ^^  for  the  purpose  of  being  transmitted. 
But  apparently  there  was  no  ground  for  using  this  especial 
language  other  than  that  this  was  the  view  which  the  reporter 
and  the  court  both  took  of  the  bank's  undertaking.  Otherwise, 
so  far  as  any  peculiar  facts  in  proof  were  concerned,  the  word 
^^ collected"  might  be  substituted  for  ^^transmitted."  Ap- 
parently the  paper  was  given  to  the  bank  precisely  as  all  paper 
is  customarily  given  to  banks,  when  the  holder  seeks  to  have 
the  necessary  steps  for  its  collection  taken.  There  is  no  inti- 
mation of  the  occurrence  of  any  circumstance  or  conversation 
which  took  this  transaction  out  of  the  ordinary  course  of  deal- 
ing, or  which  rendered  the  duty  of  the  bank  a  peculiar  or  re- 
stricted one.  It  must  be  assumed  as  certain  that  this  case  in 
fact  constitutes  a  precedent  and  authority  for  restricting  the 
liability  of  the  first  bank  to  the  simple  duty  of  transmission. 

In  Pennsylvania,  in  1884,  the  court  said  :  The  undertak- 
ing of  the  first  bank  is  clearly  to  transmit  the  bills ;  that  this 
was  the  intention  of  both  parties  must  be  inferred  from  the 
transaction.  This  bank  is  used  simply  as  a  ^'  medium  of  com- 
munication." If  the  plaintifif  contended  that  it  undertook  ^^  to 
collecty^  that  was  a  material  fact  which  should  have  been  passed 
upon  by  the  jury.  Hence  the  banks  do  not  stand  in  the  relar 
tion  of  principal  and  agent  towards  each  other.  But  the  first  is 
the  agent  for  transmission ;  the  second  is  the  agent  for  collec- 
tion ;  ergoj  the  first  is  not  bound  to  answer  for  the  doings  of 
the  second.^  In  1848  the  same  view  was  incidentally 
adopted.^  In  Bellemire  v.  The  United  States  Bank,^  the  same 
ground  was  gone  over  in  both  the  lower  and  the  highest  courts 
of  the  State  with  the  same  result.  The  ruling  in  Mechanics' 
Bank  v.  Earp,  was  deliberately  repeated  and  affirmed  as  being 
the  law  in  Pennsylvania.  It  was  urged  that  the  bank  had  un- 
dertaken ^^  the  whole  business  of  collection,"  and  in  proof  of 

1  MechanioB'  Bank  o.  Earp,  4  Bawle,  884. 
>  Wingate  v.  Mechanics'  Bank,  10  Barr,  104. 
3  1  MUes,178;  4  Whart  105. 
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this  it  was  shown  that  the  paper  had  been  indorsed  over  to  the 
bank  by  an  unrestricted  indorsement.  But  the  court  con- 
sidered that  though  the  bank  was  holden  by  such  an  indorse- 
menty  its  situation  was  rendered  in  no  respect  peculiar  by  this 
fact.  It  was  invested  with  the  apparent  ownership  only  that 
it  might  have  authority  to  present  for  payment.  As  simple 
agent  it  was  held  only  to  act  in  good  faith  and  ^^  according  to 
the  regular  and  accustomed  course  of  the  business ;  and  was 
not  responsible  though  such  action  might  not  prove  to  be  to  the 
best  advantage."  The  bank,  from  its  nature,  is  obliged  to 
employ  agents,  in  this  case  a  notary,  who  is  not  alleged  to  have 
been  incompetent.  The  owner  of  the  paper  in  omitting  to  de- 
sire a  special  agent  to  be  employed,  consented  to  let  the  matter 
take  the  ordinary  course,  and  the  bank  performed  its  duty  in 
committing  the  paper  to  the  hands  of  the  person  whom  it  em- 
ployed in  its  own  like  concerns. 

The  earliest  English  case  upon  the  question  is  that  of  Yan 
Wart  V.  Wooley,^  in  which  bills  drawn  on  a  person  in  London 
were  sent  to  a  person  in  Birmingham  for  collection.  The 
court  declared  that  it  could  not  have  been  reasonably  expected 
by  the  sender  that  the  holder  in  Birmingham  should  himself 
make  the  presentment  in  London ;  but  that  it  must  have  been 
assumed  that  the  agency  of  some  third  party  would  be  neces- 
sarily resorted  to.  When  this  was  in  fact  done  and  the  Bir- 
mingham party  employed  an  agent  in  London  who  was  accus- 
tomed to  transact  such  business  for  himself  and  others,  and  on 
whose  punctuality  and  fidelity  he  had  good  reason  to  rely,  he 
had  done  all  that  was  incumbent  upon  him  and  was  not  an- 
swerable for  the  subsequent  default  of  his  employee.  The 
later  case  of  Mackersy  v.  Bamsay  ^  has  been  sometimes  urged 
as  overruling  this  decision,  though  it  is  by  no  means  clear  that 
it  is  entitled  to  any  such  force.  In  that  case  there  was  no  de- 
fault or  negligence  of  the  collecting  bankers.  They  actually 
made  the  collection,  but  they  failed  directly  afterwards  and 

i  8  Barn.  &  C.  489.  ^  9  Clark  &  F.818. 
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the  proceeds  never  came  into  the  hands  of  the  bankers  who 
originally  received  the  bill  from  their  customer.  The  under- 
taking of  the  latter  firm  was  distinctly  expressed  in  their  letter 
to  their  customer  to  be  ^^  to  forward  and  to  place  to  his  credit, 
on  maturity."  For  their  performance  of  it  they  were  to  receive 
a  commission.  The  court  declared  that  the  receipt  of  payment 
by  the  correspondent,  or  by  the  agent  of  the  correspondent,  of 
this  firm  was  in  law  a  receipt  by  the  firm,  and  that  from  the 
moment  of  such  receipt  their  indebtedness  to  their  customer 
for  the  amount  accrued,  and  was  not  diverted  by  reason  of  the 
subsequent  fact  of  their  not  actually  coming  into  possession  of 
the  collected  funds.  The  case  therefore  is  not  parallel  to  that 
of  Van  Wart  v.  WooUey,  and  does  not  overrule  it.  In  the  pro- 
ceedings in  the  House  of  Lords,  Lord  Campbell,  in  the  course 
of  the  delivery  of  his  opinion,  remarked  that  ^'  if,  by  vis  major 
or  cams  fortuitus  the  bill  had  been  destroyed "  on  its  way 
from  the  first  bankers  to  the  collecting  bankers,  the  loss  would 
not  have  been  that  of  the  former.  Lord  Cottenham  also  said, 
in  what  was  obviously  only  intended  as  an  obiter  dictum^ "  If 
there  was  any  negligence  in  the  conduct  of  the  parties  actually 
employed  to  receive  the  money,  it  could  only  affect  those  by 
whom  they  were  so  immediately  employed  ;  for  certainly  they 
were  not  the  agents  of"  the  customer.  But  this  cannot  be 
assumed  to  overrule  Van  Wart  v.  WooUey,  which  was  not 
mentioned  at  all  and  is  still  cited  as  expressing  the  law. 

The  two  cases  must  be  allowed  to  stand  side  by  side,  as  in 
fact  they  are  perfectly  capable  of  doing,  without  clashing,  and 
the  weight  of  English  authority  must  be  added  to  the  already 
preponderant  mass  in  favor  of  the  doctrine  that  the  sole  duty 
and  liability  of  the  first  bank  is  mere  transmission  to  a  proper 
agent. 

It  is  much  to  be  regretted  that  a  question  so  important  and 
of  such  constant  recurrence  should  not  be  conclusively  and 
consistently  decided.  But  there  seems  little  prospect  of  this 
consummation  at  present.    The  New  York  courts  seem  re- 
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solved  to  regard  it  as  res  adjudicata^  and  it  is  hardly  to  be 
supposed  that  the  courts  of  so  many  other  States,  which  have 
adopted  different  views,  will  be  induced  to  change  them  simply 
for  the  sake  of  attaining  conformity  with  New  York,  great  as 
is  necessarily  the  proportionate  weight  of  its  authority  in  all 
matters  of  financial  law.  Indeed  with  all  due  allowance  for 
this  proportion$ite  weight,  the  balance  of  authority  yet  lies 
overwhelmingly  in  the  other  scale.  It  has  been  seen  that  even 
in  New  York  itself  this  doctrine  has  not  been  conclusively  es- 
tablished without  a  struggle,  or  without  the  overruling  of  cases 
which  had  first  asserted  the  opposite  doctrine.  Since  then  the 
later  state  of  the  law  has  not  given  universal  satisfaction  to 
subsequent  judges,  any  more  than  it  did  at  the  time  of  its 
enunciation  to  a  large  minority  headed  by  so  respectable  a 
jurist  as  the  chancellor  of  the  State.  The  States  which  have 
adopted  the  contrary  view  have  done  so  consistently,  without 
finding  it  necessary  to  overrule  or  alter  previously  established 
law,  and  apparently  none  of  their  judges  have  seen  any  cause 
to  regret  the  position  assumed.  To  us  it  seems  that  this  posi- 
tion is  unquestionably  the  more  sound  of  the  two.  As  matter 
of  pure  law,  arguments  can  be  adduced  upon  each  side  which 
never  have  been,  perhaps  never  can  be,  canclusivelt/  answered 
and  crushed  by  the  other  side.  But  if  the  strictly  technical 
and  legal  arguments  are  so  evenly  balanced,  there  is  a  vast 
disproportion  in  the  semi-legal  arguments  derived  from  reason 
and  common  sense ;  and  this  disproportion  is  wholly  in  favor 
of  the  side  of  the  non-liability  of  the  bank  for  the  acts  of  distant 
sub-agents  which  it  is  obliged  and  expected  to  employ  in  a  ser- 
vice for  which  its  own  remuneration  is  at  best  slight  and  perhaps 
wholly  contingent ;  indeed  so  far  contingent  and  so  incapable 
of  computation  by  any  exact  standard,  that  many  of  the  courts 
incline  to  regard  tlie  undertaking  as  purely  gratuitous. 

There  are  a  few  points  interwoven  with,  but  distinguishable 
from,  the  precise  point  involved  in  the  foregoing  controversy, 

upon  which  all  the  authorities  are  united.    Whichever  doctrine 

28 
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is  adopted,  it  is  adopted  only  subject  to  be  controlled  and  modi- 
fied to  any  extent,  even  to  the  complete  substitution  of  the 
contrary  doctrine,  by  proof  of  local  usage.    If  the  law  has  not 
been  already  settled  by  judicial  determination  so  as  to  exclude 
any  subsequent  evidence  of  usage  to  subvert  it,  the  bank  may 
absolve  itself  from  liability  for  the  acts  of  agents  other  than 
itself,  or  the  customer  may  fix  such  liability  upon  the  bank,  by 
showing,  respectively,  that  such  is  the  established  usage  and 
understood  custom  in  the  place  where  the  bank,  the  extent  of 
whose  duty  and  liability  is  in  question,  is  situated.    But  the 
evidence  must  show  a  usage  having  the  strictly  legal  traits ;  it 
must  be  a  real  bona  fide  usage,  an  actual  practice,  a  general  under- 
standing, not  the  mere  opinion  of  either  merchants  or  bankers.^ 
Whether  the  bank  is  liable  for  the  defaults  of  the  subsequent 
agents  or  not,  it  is  certainly  liable  if  it  is  negligent  in  selecting 
competent  and  proper  agents.    Its  duty  is  to  use  every  rea- 
sonable precaution,  so  far  at  least  as  its  own  action  is  con- 
cerned, to  secure  the  collection,  if  possible,  and  failing  this  the 
prompt  and  accurate  performance  of  all  the  items  connected 
with  the  protest.    It  must  therefore  either  transmit  to  a  bank 
in  good  standing,  or  hand  over  to  a  notary  in  good  repute,  as 
the  case  may  be.    And  if  it  be  proved  to  have  been  careless  in 
the  choice  of  the  agent  and  to  have  selected  one  which  it  knew 
or  ought  to  have  known  to  be  an  improper  one,  it  will  be  an- 
swerable for  the  injury  resulting  therefrom.^    Ordinarily  of 
course  it  will  be  very  strong  evidence  of  due  care  on  the  part 
of  the  bank  if  it  is  shown  to  have  selected  the  agent  which  it  is 
wont  to  employ  for  the  transaction  of  its  own  business  of  the 
same  nature,^  and  the  courts  are  accustomed  to  speak  of  such 

1  Allen  V.  Merchants'  Bank,  22  Wend.  216;  Warren  Bank  v.  Suffolk  Bank, 
10  Cush.  688;  Jackson  v.  Union  Bank,  6  Uar.  &  J.  146. 

a  Fabens  v.  Mercantile  Bank,  28  Pick.  880 ;  ^tna  Insurance  Co.<v.  Alton  City 
Bank,  26  111.  248 ;  Stacy  v.  Dane  County  Bank,  12  Wis.  629 ;  Bellemire  v.  United 
States  Bank,  4  Whart.  106 ;  Bowling  v.  Arthur,  84  Miss.  41. 

>  Warren  Bank  v.  Suffolk  Bank,  10  Cush.  688 ;  Hjde  v.  Planters'  Bank,  17  La. 
660;  Baldwin  v.  Bank  of  LouisTiUe,  1  La.  An.  18. 


COLLECTION.  355 

evidence  as  if  it  were  substantially  conclusive.    Generally  it  may 
be  thus  regarded,  but  it  is  clearly  possible  that  a  bank  may  be 
shown  to  be  culpably  remiss  in  the  selection  of  its  own  agents, 
and  then  the  fact  that  the  agent  was  employed  in  its  private 
afifdrs  would  be  no  excuse  for  the  employment  of  the  same 
agent  in  the  afihirs  of  the  customer.    The  contract  is  not  that 
the  bank  shall  employ  its  own  usual  agents,  but  that  it  shall 
employ  proper  agents.    Ordinarily  a  bank  which  has  to  employ 
a  notary  public  would  be  authorized  to  assume  that  any  person 
bearing  the  governmental  commission  of  office  was  a  proper 
person  to  employ.    It  has  been  held  that  this  official  character 
is  prima  facie  evidence  of  satisfactory  care  in  selection.^    In 
fact  it  probably  amounts  simply  to  this,  that  the  bank  is  war- 
ranted in  putting  confidence  in  a  public  officer  of  whom  it  has 
no  actual  knowledge  without  making  that  especial  inquiry  about 
him,  which  it  would  be  bound  to  make  if  he  was  simply  a  pri- 
vate individual  bearing  no  credentials  and  unknown  to  the 
bank  officers.    But  if  a  bank  knows  as  matter  of  fact,  or  ought 
to  know,  that  a  particular  notary  is  for  any  reason  a  man  unfit 
for  the  business  and  trust  reposed  in  him,  the  committal  of 
paper  to  his  hands  would  be  an  act  of  carelessness  and  negli- 
gence in  the  performance  of  its  duty  for  the  results  of  which  it 
could  be  held  to  answer.    The  standard  of  fitness  is  not  of 
course  uniform  and  absolute  ;  we  cannot  pretend  to  say  what 
it  may  be  in  all  the  various  States  of  the  Union,  but  we  have 
some  knowledge  of  what  it  is  in  Mississippi.    The  court  there 
declared  that  it  was  not  sufficient  proof  of  a  notary's  unfitness 
to  show  that  he  was  a  man  of  habitually  dissipated  character ; 
but  that  it  must  be  shown  ^^  that  he  was  drunk  at  the  time  he 
took  the  note.^^ 

But  if  the  notary  is  so  employed  by  the  bank  as  to  become 
its  own  officer,  like  its  cashier  or  its  teller,  then  of  course  the 
bank  is  liable  for  all  his  defaults,  not  because  he  is  the  bank's 
sub-agent  in  the  sense  in  which  that  phrase  has  been  heretofore 

1  8tac7  v.  Dane  Comity  Bank,  12  Wis.  629.      >  Bowling  v,  Arthur,  84  Miss.  41. 
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used  in  this  discussion,  but  because  he  is  in  fact  one  of  its  own 
officials,  acting  in  the  discharge  of  certain  allotted  functions, 
within  the  scope  of  which  the  bank  is  liable  for  his  due  perform- 
ance of  his  duties,  precisely  as  it  is  in  the  case  of  any  other 
of  its  regular  employees.  Thus  in  Missouri  where  any  private 
individual  is  allowed  by  the  laws  to  perform  all  the  functions 
of  a  notary,  a  bank  appointed  a  person  to  be  its  notary  for  one 
year  and  required  a  bond  from  him^  It  was  very  properly  held 
that  he  was  an  officer  of  the  bank,  for  whose  defaults  in  the 
line  of  his  employment  the  bank  was  responsible.^ 

If  paper  is  deposited  for  collection,  and  the  party  named 
upon  the  paper  as  the  person  by  whom  payment  is  to  be  made 
is  resident  in  a  distant  place ;  or  if  the  paper  is  made  payable 
at  a  bank  situated  in  a  distant  place  ;  no  special  directions  to 
transmit  the  paper  to  that  place  are  requisite.  It  is  assumed 
that  by  virtue  of  a  common  though  tacit  understanding  arising 
from  the  obvious  circumstances  such  transmission  is  expected 
by  the  depositor  and  is  undertaken  by  the  bauk.^  Accordingly 
the  depositor  has  a  right  to  demand  it  from  the  bank,  or  to 
claim  reimbursement  if  it  is  not  done ;  and  the  bank  upon  the 
other  hand  is  protected  in  doing  it  in  the  ordinary  and  usual 
manner. 

Transmisrian  of  Instnictums  by  the  Bank. 

If  the  customer  gives  any  instructions  or  directions  concern- 
ing any  item  in  the  method  which  is  to  be  pursued  in  collecting 
or  protesting  the  paper,  the  bank  receiving  the  paper  is  bound 
to  forward  such  instructions  and  directions  to  its  agent  or  cor- 
respondent. If  it  neglects  altogether  to  transmit,  or  if  it  fails 
to  transmit  them  accurately  as  the  customer  gave  them,  it  will 
be  liable  for  the  resulting  loss.^    It  may  often  happen  that, 

1  Qerhardt  v.  Boatman's  Sayings  Institution,  88  Mis.  60. 
<  Bank  of  Washington  v.  Triplett,  1  Pet.  26 ;  Fabens  v.  Mercantile  Bank,  23 
Pick.  880. 

*  Borup  V,  Nininger,  6  Minn.  528 ;  Mechanics'  Bank  v,  Earp,  4  Bawle,  8S4. 
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where  paper  payable  in  one  State  is  deposited  in  a  bank  situ- 
ated in  another  State,  it  is  necessary  in  order  to  hold  some  of 
the  parties  upon  it,  that  presentment,  demand,  and  notice 
should  all  be  performed  according  to  the  laws  and  usages  of 
the  State  in  which  the  first  bank  is  situated,  rather  than  of  the 
State  where  the  actual  collection  or  protest  is  to  be  made.  In 
such  case  it  is  certainly  more  proper  for  the  depositor  to  notify 
the  first  bank  of  this  fact.  But  it  seems  that  even  if  he  does 
not  do  so,  yet  the  bank,  if  it  is  aware  or  ought  to  be  aware  of 
the  existence  of  the  necessity,  is  bound  to  transmit  to  its  cor- 
respondent full  and  ample  directions  as  to  the  precise  form  to 
be  adhered  to  throughout  the  whole  process.^  In  fact  it  was 
upon  this  very  point  that  the  decision  in  the  famous  case  of 
Allen  V,  The  Merchants'  Bank  really  turned.  The  facts  of 
that  case  were  that  the  notary  in  protesting  complied  perfectly 
with  the  laws  and  customs  of  the  place  of  his  own  ^sidence. 
But  these  were  difierent  from  the  laws  and  customs  of  New 
York  city,  wherein  the  Merchants'  Bank  was  situated.  And 
though  the  court,  choosing  to  call  this  a  default  an  the  part  of 
the  notary y  which  was  not  certainly  his  personal  error,  or  his 
default  at  all  in  any  usual  sense  of  the  word,  gave  a  judgment 
in  favor  of  the  plaintifi*  upon  the  ground  that  the  bank  was 
liable  for  the  acts  of  all  the  sub-agents  ;  yet  it  was  not  really 
necessary  for  them  to  have  divided  upon  this  question  at  all, 
provided  they  were  all  united,  as  they  seem  to  have  been,  upon 
the  other  point  which  was  ruled  in  the  case.  This  other  point 
was  precisely  the  doctrine  just  asserted,  and  the  declaration  in 
the  opinion  was  simply  that,  since  the  lex  loci  cantractvs  gov- 
erned, it  was  the  duty  of  the  bank  to  have  notified  its  corre- 
spondents of  the  requirements  of  that  law,  and  inasmuch  as  the 
loss  had  been  caused  by  the  failure  of  the  notary  to  comply 
with  those  requirements  which  the  bank  had  negligently  failed 
to  transmit,  it  was  in  fact  caused  by  the  non-performance  on 
the  part  of  the  bank  of  its  obvious  duty,  and  must  therefore 

1  Allen  V.  The  Merchants'  Bank,  22  Wend.  216. 
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be  made  good  by  the  bank.  It  is  curious  thus  to  observe  hour 
easily  the  whole  controversy  which  has  made  this  cause  &mous, 
and  a  subject  of  criticism  in  so  many  tribunals,  might  have 
been  completely  avoided  in  it. 

Liabilities  of  the  Various  Banks  direedy  to  the  Owner. 

K  commercial  paper  is  deposited  in  a  bank  for  collection, 
and  is  by  that  bank  transmitted  to  any  other  bank  or  agent,  or 
through  any  series  of  banks  or  agents,  till  it  reaches  the  pos- 
session of  the  last  bank  or  agent,  whose  duty  it  becomes  actu- 
ally to  make  the  collection,  each  bank  or  agent  actually  making 
the  collection  can  be  held  directly  by  the  owner  of  the  paper  to 
pay  the  amount,  less  charges  and  expenses,  to  him.  If  his 
demand  of  payment  is  refiised,  without  sufiScient  excuse,  he 
may  at  once  sue  the  bank  or  agent.  So  if  the  paper  is  trans- 
mitted through  several  banks,  each  one  of  them  is  directly 
liable  to  the  owner  for  its  prompt  and  accurate  forwarding  to 
the  next  bank  or  agent.  In  this  principle  the  courts  may  be 
regarded  as  concurring  unanimously,  though  they  reach  it  by 
somewhat  various  routes.  Some  of  the  opinions — those  only 
of  course  which  hold  that  the  first  bank,  or  any  bank  in  the 
series,  is  not  liable  for  the  act  of  any  subsequent  bank  or 
agent,  but  only  for  the  due  performance  of  the  especial  task 
allotted  to  itself —  regard  each  bank,  and  the  notary  too,  if  a 
notary  is  employed,  not  as  the  sub-agent  of  its  predecessor  or 
of  the  first  bank,  but  as  the  direct  agent  of  the  owner  of  the 
paper,  for  the  purpose  of  doing  the  precise  act  which  falls  to  its 
share  in  the  chain  of  proceeding.  Thus,  if  the  paper  is  trans- 
mitted through  three  banks  to  a  fourth,  which  has  to  collect,  and 
is  by  that  fourth  bank  delivered  to  a  notary  to  be  protested,  it  is 
not  correct,  according  to  the  doctrine  of  these  cases,  to  regard 
the  second,  third,  and  fourth  banks,  or  the  notary,  as  sub^igents 
of  the  first  bank,  neither  to  regard  the  notary  as  the  sub-agent 
of  the  fourth  bank.  But  each  successive  party  is  deemed  to  be 
an  independent  agent  directly  of  the  owner  of  the  paper,  having 
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for  the  Bcope  of  its  agency,  in  the  case  of  any  one  of  the  first 
three  banks,  only  the  transmission  to  the  next ;  in  the  case  of 
the  fourth  bank  the  collection,  or,  in  default  of  payment,  the 
delivery  to  a  proper  party  for  protest ;  and  in  the  case  of  the 
notary  the  various  acts  which  go  to  make  up  a  legal  protest.'^ 
This  view  makes  the  owner's  right  of  action  exclusive ;  the  first 
bank  having  no  right  to  sue  any  other.^  But  the  other  class  of 
cases,  which  regard  all  the  subsequent  banks  and  the  notary  as 
sub-agents,  each  of  its  predecessor  and  all  of  the  first  bank, 
allow  a  double  right  of  action  against  the  one  through  whose 
default  loss  accrues ;  for  these  cases  declare  that  the  defaulting 
agent  may  be  sued  directly  by  the  owner  of  the  paper,  who  is 
the  original  principal  in  the  whole  series ;  and  at  the  same  time 
it  is  a  necessity,  resulting  from  the  fact  of  the  sub-agency,  that 
suit  may  also  be  brought  by  that  first  agent  who  stands  to  all 
the  subsequent  ones  in  the  relation  of  an  immediate  principal.' 
It  makes  no  difference  that  the  first  bank  is  regarded  as  liable 
for  all  the  sub-agents.  This  gives  the  owner  a  right  of  action 
against  the  first  bank,  but  does  not  deprive  him  of  the  collat- 
eral right  to  sue  the  defaulting  sub-agent  directly  and  primarily 
if  he  wishes.  He  simply  has  his  election  whether  he  will  pur- 
sue his  remedy  against  the  one  or  the  other.^ 

Cessation  of  the  Collecting  BanVs  Liability  to  the  Ovmer. 

When  the  last  bank  has  successfully  effected  the  collection  it 
is  directly  liable  to  the  owner  to  pay  the  money  over  to  him 
only  until  such  time  as  it  has  actually  remitted  the  amount  to 
its  predecessor.^  Though  of  course  where  the  two  banks  have  a 
running  account  between  them,  and  the  collecting  bank  credits 

1  Lawrence  v.  Stonington  Bank,  6  Conn.  621 ;  Mechanics'  Bank  v.  Eaip,  4 
Bawle,  884;  Beeres  v.  State  Bank,  8  Ohio  St.  465. 

*  Farmers'  Bank  o.  Owen,  6  Cranch,  C.  C.  604. 

s  Wilson  V.  Smith,  8  How.  U.  S.  768. 

4  Bank  of  Orleans  v.  Smith,  8  Hill,  660,  per  Nelson,  C.  J.,  who  takes  pains  to 
show  that  this  does  not  conflict  with  Allen  v.  Merchants'  Bank,  22  Wend.  216. 

>  Union  Bank  v.  Johnson,  9  Gill  &  J.  297. 
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the  transmitting  bank  with  the  amount  collected,  if  the  credit 
under  the  circumBtances  is  in  fact  really  equivalent  to  a  pay- 
ment, it  will  have  the  same  legal  effect  as  a  payment.^  But 
the  facts  of  the  transaction  between  the  banks  ought  to  amount 
to  an  actual  and  bona  fide  passage  of  title  in  the  amount  from 
the  latter  bank  to  the  former.  This  view  is  contradicted  by 
only  one  authority,  and  that  i§  the  opinion  in  the  case  of  the 
Bank  of  the  Metropolis  t^.  The  New  England  Bank.'  In  that 
cause  the  facts  were  as  follows :  Bank  A.  indorsed  a  note  over 
generally  in  form,  but  only  for  the  purpose  of  collection,  to 
bank  B.  Bank  B.  transmitted  it  with  indorsement  over  in  the 
like  general  form,  and  for  the  like  purpose  to  bank  G.  Bank 
G.  made  the  collection.  Shortly  after  bank  B.  failed.  Bank  A. 
sued  bank  G.  It  was  in  evidence  that  there  had  been  mutual 
and  extensive  dealings  between  banks  B.  and  G.  for  several 
years  previous,  and  that  an  account  current  had  been  kept  be- 
tween them,  in  which  they  mutually  credited  each  other  with 
the  proceeds  of  all  paper  remitted  for  collection,  and  charged 
all  costs  incurred.  Accounts  were  regularly  transmitted  and 
settled  on  this  basis.  The  paper  transmitted  always  appeared 
on  its  face  to  be  that  of  the  respective  banks,  and  to  be  remit- 
ted by  each  on  its  own  account.  When  B.  bank  failed  it  owed 
a  balance  to  G.  bank.  G.  bank  therefore  claimed  to  hold  the 
proceeds  of  the  paper  which  came  originally  from  A.  bank 
according  to  tliis  system  of  accounting  established  between 
itself  and  B.  bank.  The  court,  Ghief-Justice  Taney  delivering 
the  opinion,  held  that  it  might  so  retain  the  sum;  that  the 
possession  of  B.  bank  was  prima  facie  evidence  of  its  owner- 
ship, and  that  G.  bank  was  under  no  obligation  to  inquire 
whether  B.  bank  really  held  as  owner  or  as  agent.  There  was 
no  superior  equity  on  the  side  of  A.  bank.  A.  bank,  on  the 
contrary,  had  contributed  to  give  B.  bank  credit  with  G.  bank 
by  placing  paper  in  B.  bank's  possession  which  was  jmrna/oci^ 
B.  bank's  property,  and  which  B.  bank  was  thus  enabled  to 

1  Wilson  V.  Smith,  8  How.  U.  S.  768.  >  1  How.  U.  S.  284. 
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deal  with  as  if  it  were  its  own.  G.  bank  was  nowise  responsible 
for  the  confidence  reposed  by  A.  bank  in  B.  bank,  and  B.  bank 
proving  unworthy  of  it,  A.  bank  and  not  0.  bank  should  bear 
the  consequent  loss.  It  must  be  acknowledged  that  this  is 
potent  authority  even  if  it  stands  alone,  and  it  may  in  time 
come  to  dictate  the  law.  But  thus  far  it  is  certain  that  the 
tendency  of  other  courts  has  been  to  take  a  contrary  view. 

In  McBride  v.  Farmers'  Bank,^  the  court  declared  that  the 
doctrine  of  The  Bank  of  the  Metropolis  v.  The  New  England 
Bank  had  never  been  adopted  in  New  York,  but  that  the  oppo- 
site had  been  frequently  and  consistently  maintained,  and  it 
preferred  to  follow  the  precedents  of  the  State  adjudications ; 
saying  that  a  course  of  dealing  and  habit  of  accounting  be- 
tween the  banks  could  not  be  allowed  to  affect  the  rights  of 
the  holder  and  owner  of  the  paper,  who  has  never  parted  with 
his  property  in  it.  In  Lawrence  v.  Stonington  Bank,^  the 
court  declared  that  an  usage  between  the  banks  for  the  collect- 
ing bank  to  credit  the  transmitting  bank  with  the  amount 
collected  cannot  be  set  up  against  the  real  owner  of  the  paper, 
to  rob  him  of  his  property  by  force  of  a  custom  or  usage  with 
which  he  has  nothing  to  do.  It  will  be  observed  that  in  neither 
of  these  cases  does  the  language  cover  questions  which  might 
arise  between  the  banks  themselves,  wherein  the  custom  estab- 
lished between  them  might  still  govern  their  mutual  alScount- 
ings. 

In  Van  Amee  v.  Bank  of  Troy,^  which  was  cited  and  relied 
upon  in  McBride  v.  The  Farmers'  Bank,  A.  indorsed  over  a 
note  to  B.  bank,  which  transmitted  to  C.  bank,  which  collected. 
A.  was  allowed  to  recover  from  0.  bank,  despite  the  course  of 
accounting  between  it  and  B.  bank.  The  court,  loath  to  run 
counter  to  the  distinguished  authority  of  Chief-Justice  Taney, 
speaking  for  the  bench  of  the  Supreme  Court  of  the  United 

1  26  N.  T.  460 ;  citing  as  authorities  in  the  State  of  New  York  Coddington  v. 
Bay,  20  Johns.  637 ;  Rosa  v.  Brotherson,  10  Wend.  86 ;  StaUcer  v.  McDonald,  6 
Hill,  98  ;  Toungs  v.  Lee,  2  Kern.  661. 

<  6  Conn.  621.  s  8  Barb.  812. 
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States,  sought  to  reconcile  its  decision  with  that  of  Bank  of  the 
Metropolis  v.  New  England  Bank,  by  saying  that  in  this  case  0. 
bank  was  put  upon  its  inquiry  as  to  the  ownership  by  any 
other  person  than  B.  bank,  and  that  the  circumstances  pre- 
cluded the  possibility  of  supposing  any  agreement  for  a  lien  on 
this  paper  to  exist  between  the  banks.  But  this  theory  was 
quite  illusory ;  the  State  court  might  as  well  have  come  out 
boldly  and  overruled  or  disagreed  with  the  national  court.  *  It 
based  its  notion  of  G.  bank  being  put  upon  inquiry  wholly 
upon  the  fact  that  A.  had  indorsed  over  to  B.  bank;  and  a 
similar  indorsement  existing  in  the  case  before  the  Supreme 
Court  had  not  been  regarded  as  putting  the  third  bank  upon 
inquiry,  but  as  passing  title  for  all  practical  purposes  to  the 
second  bank.  Other  cases  also  militate  against  the  decision  of 
the  Supreme  Oourt  in  the  same  indirect  manner.  That  court 
say,  in  substance,  that  the  indorsement  oyer  being  general, 
vests  such  an  apparent, title  in  the  indorsee  bank,  that  the 
subsequent  banks  are  justified,  without  inquiry,  in  treating 
the  paper  as  if  the  real  and  absolute  title  were  in  that  bank. 
It  is  upon  this  principle  that  the  whole  decision  turns.  But 
other  cases  hold  that  indorsement  over  generally,  being  a  com- 
mon method  where  only  power  to  collect,  and  not  the  outright 
title  is  intended  to  be  conveyed,  ought  not  in  fact  to  be  con- 
sidered as  sufficient  ground  upon  which  the  subsequent  banks 
can  assume  that  the  indorsee  bank  is  the  real  or  controlling 
owner  of  the  paper,  but  ought  rather  to  put  such  subsequent 
banks  upon  their  inquiry,  to  learn  whether  the  indorsee  bank 
is  simply  indorsee  for  collection,  or  really  for  ownership.^  Ac- 
cording to  this  view  indorsement  cannot  safely  be  taken  as 
conclusive  of  any  thing  concerning  the  title  or  the  [power  to 
pledge.  It  is  obvious  that  if  indorsement  generally  is  to  have 
the  effect  only  of  putting  after  takers  upon  inquiry,  or  if  it  is 
to  fall  short  of  establishing  a  satisfactory  presumption  of  abso- 

i  McBride  v.  Fanners'  Bank  and  Van  Amee  v  Bank  of  Troy,  iupra ;  Bank  of 
Washington  v.  Triplett,  1  Pet.  26. 
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lute  title  in  the  indorsee,  the  decision  in  the  Bank  of  the  Me- 
tropolis case  cannot  be  sustained.  Though  that  decision  has 
not  yet  been  disagreed  leith  by  sufficient  opposing  authorities 
to  justify  us  in  regarding  it  as  repudiated  by  the  State  courts 
by  a  common  consent,  yet  there  are  enough  directly  dissenting 
or  indirectly  inconsistent  opinions  to  show  the  existence  of 
considerable  dissatisfaction  with  it  and  of  a  strong  tendency  to 
set  it  aside. 

In  Ohio  a  case  arose  in  which  it  appeared  that  the  transmit- 
ting bank  was  accustomed  to  forward  a  considerable  amount  of 
paper  to  the  collecting  bank  for  collection.  Soon  after  the 
plaintiff's  draft  was  forwarded,  the  first  bank  failed.  Prior  to 
its  failure  the  second  bank  had  made  a  large  number  of  collec- 
tions for  it  and  had  remitted  to  it  various  sums  on  account  of 
these,  and  after  the  insolvency,  had  paid  over  the  balance  re- 
maining due  on  account  of  all  the  collections  to  the  assignee  in 
insolvency.  It  was  held  that  the  owner  of  the  draft  in  ques- 
tion had  no  specific  lien  on  the  funds  of  the  insolvent  bank,  in 
the  hands  of  the  assignee  to  give  him  a  preference  over  the 
other  creditors ;  bat  that  he  must  prove  his  claim  and  take  his 
dividend  like  the  rest.^ 

When  the  first  Bank  becomes  the  Omtomer's  Debtor. 

It  is  obviously  inconsistent  with  the  theory  that  the  banks 
and  agents  subsequent  to  the  first  bank  are  independently 
direct  agents  of  the  holder  of  the  paper  and  immediately  lia- 
ble to  him,  to  hold  that  the  receipt  of  the  sum  due  by  any  sub- 
sequent bank  is  in  law  the  receipt  by  the  first  bank,  and  at 
once  renders  the  first  bank  answerable  for  the  amount.  Yet 
any  feature  in  the  dealing  of  the  first  bank  with  any  of  the 
parties,  which  manifests  an  understanding  or  intention  on  the 
part  of  that  bank  to  adopt  the  receipt  of  the  subsequent  agent 
as  being  its  own  receipt,  will  be  seized  upon  by  the  courts  as 

1  Beevea  v.  State  Bank,  8  Ohio  St.  466. 
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a  ground  for  holding  it  directly  answerable  to  the  depositor  of 
the  pa])er.  In  the  case  of  Mackersy  v.  Ramsay,  already  fully 
stated  ante,  p.  851,  there  appears  to  have  been  a  distinct  agree- 
ment between  the  parties  that  the  first  bank  should  pay  the 
depositor  so  soon  as  it  was  notified  of  ilie  payment  having 
been  actually  made  to  the  correspondent  abroad.  In  Tabor  v. 
Perrot  ^  there  was  no  such  agreement ;  but  the  conduct  of  the 
first  bank  in  ordering  the  foreign  collecthig  bank  to  give  it 
credit  for  the  sum  and  in  drawing  bills  in  its  own  behalf  against 
this  credit,  was  regarded  as  constituting  a  complete  appropria- 
tion of  the  amount  to  its  own  use,  rendering  it  directly  respon- 
sible to  the  depositor  of  the  paper,  from  the  moment  that  the 
credit  was  given  to  it  in  accordance  with  its  order. 

Where  the  first  bank  pays  the  amount  of  the  paper  to  the 
depositor  under  the  belief,  arising  from  the  circumstances, 
that  its  correspondent  has  successfully  efiected  the  collection, 
if  it  should  afterward  turn  out  that  the  collection  has  not  in 
fact  been  thus  effected,  such  bank  m&y  recover  back  from  the 
depositor  the  amount  so  paid  to  him,  on  the  ground  that  it  was 
a  payment  made  under  mistake  of  fact.  So  if  the  payment 
was  made  by  any  bank,  other  than  the  collecting  bank  itself, 
to  its  predecessor  in  the  series  of  agents.^ 

Ilff^ect  of  IndorsemerU  as  between  Bank  and  Customer, 

Whore  the  customer  deposits  in  the  bank  commercial  paper 
for  collection,  at  the  same  time  indorsing  it  over  to  the  bank, 
but  intending  by  the  indorsement  only  to  put  it  in  such  shape 
that  the  bank  can  collect  upon  it,  the  title  in  the  paper  does 
not  thereby  pass  to  the  bank ;  nor  does  the  bank  owe  the 
amount  to  the  customer  until  such  time  as  the  collection  is 
actually  consummated.  Neither  is  this  strict  right  of  the 
bank  curtailed  or  altered  simply  because  a  practice  has  been 

1  2  GaU.  666. 

s  Bank  of  Orleans  v.  Smith,  8  Hill,  660;  East  Haddam  Bank  v.  ScoTil,  12 
Conn.  808 ;  Mechanica'  Bank  v.  Earp,  4  Bawle,  884. 


COLLECTION.  365 

allowed  to  prevail  by  which  it.  has  allowed  the  depositor  to 
draw  against  deposits  of  paper  for  collection  before  the  collec- 
tion has  been  actually  made.  This  is  a  mere  gratuitous  privi- 
lege allowed  by  the  bank,  which  does  not  grow  into  a  binding 
legal  usage.  Thus  it  is  very  common  for  depositors  to  deposit 
checks  with  their  banks  and  to  draw  against  them  on  the  same 
day  checks  of  their  own  which  may  be  presented  for  payment 
before  the  bank  has  had  an  opportunity  to  collect  upon  the 
deposited  checks.  In  such  cases  banks  are  frequently  wont 
to  honor  such  checks  of  their  customers  upon  the  confidence 
that  the  deposited  checks  will  be  duly  paid.  But  this  habit 
of  the  banks  is  a  pure  favor  and  if  there  be  no  distinct  under- 
standing to  change  the  natural  effect  of  such  dealing,  its  long 
continuance  gives  no  real  right  whatsoever  to  the  depositor 
to  demand  its  continuance  or  its  practice  in  any  individual 
case  wherein  the  bank  may  for  any  arbitrary  reason  see  fit 
to  withhold  that  kindness  which  it  usually  consents  to  exer- 
cise.^ In  England  a  decision,  given  by  Lord  EUenborough,^ 
went  much  further  even  than  this.  Bills,  not  yet  due,  were 
sent  to  a  country  banker  to  collect ;  according  to  the  custom  of 
country  bankers,  these  were  actually  entered  in  the  banker's 
own  books  to  the  depositor's  credit,  with  the  proper  discount, 
and  he  was  thereafter  entitled  to  draw  against  this  credit  be- 
fore the  actual  collection.  Upon  the  subsequent  failure  of  the 
banker,  before  the  collection,  it  was  held  that  the  title  in  the 
bills  had  not  passed  to  him  and  that  the  depositor  should  re- 
cover them  specifically,  or  their  amount  if  the  bankrupt's 
assignees  had  already  made  the  collection. 

Default  of  the  first  Bank. 

Any  act  of  neglect  committed  by  the  first  bank  itself  renders 
it  liable  for  the  loss  or  injury  resulting  therefrom  to  the  de- 
positor.   Thus  if  the  paper  is  returned  to  it  by  its  correspond- 

1  Scott  V.  Ocean  Bank,  28  N.  Y.  289. 
s  Giles  V.  Perkins,  9  East,  12. 
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ent  as  iincollectable,  it  must  in  its  turn  promptly  send  the 
paper  back  with  this  information  to  the  owner.^  If  it  is  the 
duty  of  the  bank  to  procure  the  acceptance  of  a  draft  or  bill, 
it  is  bound  to  procure  and  absolute  an  outright  acceptance, 
legally  binding  upon  the  acceptor  at  least  so  far  as  concerns 
the-  form  and  circumstance  of  the  act  itself  of  accepting.  If  it 
takes  any  acceptance  which  is  irregular  in  form  and  which  there- 
fore fails  to  hold  the  party  drawn  upon,  and  rests  satisfied 
with  this  without  at  once  notifying  its  principal,  it  will  be  liable 
itself  to  pay  the  amount  of  the  paper  if  otherwise  the  amount 
would  be  lost  to  the  depositor  by  reason  of  his  inability  to  hold 
the  proper  party  as  acceptor.^  If  the  bank  takes  the  check  of 
the  party  who  is  bound  to  pay  the  paper,  and  thereupon  sur- 
.  renders  the  paper  up  to  him,  it  assumes  the  responsibility  of 
the  check  proving  good.  If  it  is  not  paid  the  bank  is  still 
obliged  to  pay  tha  amount  to  the  person  from  whom  it  received 
the  paper .^  But  if  the  bank  can  show  that  it  has  conducted 
itself  in  the  transaction  in  strict  accordance  with  the  customary 
and  established  mode  of  transacting  such  business,  it  seems 
that  this  might  suffice  to  acquit  it  of  all  responsibility  for  any 
mishap.  For  it  has  been  held  in  England  that  a  banker  who 
gave  up  bills  indorsed  to  him  for  collection,  upon  receiving  the 
acceptor's  check  which  was  subsequently  dishonored,  could  not 
be  charged  with  negligence  because  the  transaction  was  not  an 
unusual  one.^  That  he  could  not  be  charged  with  negligence 
does  not,  however,  preclude  the  possibility  of  charging  him  as 
having  assumed  to  guaranty  to  his  own  customer  the  payment 
of  the  check  which  he  had  taken  in  exchange  for  his  customer's 
paper.  Further  it  should  be  remarked  that  it  would  not 
free  a  banker  from  liability,  at  least  of  the  latter  nature,  if  he 

1  Van  Wart  v.  WooUey,  8  Barn.  &  Cress.  489 ;  Wingate  v.  Mechanics'  Bank, 
10  Barr,  104 ;  McKinster  v.  Bank  of  Utlca,  9  Wend.  46 ;  11  id.  478. 

2  Walker,  President  of  Bank  of  Utica  r.  Bank  of  State  of  New  York,  5  Seld. 
682. 

s  Commercial  Bank  v.  Union  Bank,  1  Kern.  208. 
4  Bussell  V.  Hankey,  6  Term,  12. 
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simply  showed  a  frequent  habit  of  parting  with  paper  upon  re- 
ceiving the  check  of  the  debtor ;  but  he  would  have  to  go  further 
and  show  positively  that  it  was  understood  in  all  such  transactions 
that  the  banker  discharged  his  full  duty  to  his  customer  by  so 
doing ;  as  otherwise  the  usage  would  amount  only  to  an  usage 
of  bankers  to  assume  a  liability  to  their  customers  in  such 
cases. 

Initiation  of  Suits  and  Mights  of  Action, 

The  scope  of  a  collecting^bank's  agency  does  not  extend  to 
{he  initiation  of  suits  against  the  debtor  upon  commercial 
paper  of  which  payment  is  refused.^  Indeed  it  is  conceivable 
that  the  bank  might  be  seriously  prejudiced  by  the  institution 
of  such  proceedings :  for  the  fact  might,  under  some  circum- 
stances, be  evidence  going  to  show  that  the  bank  had  itself 
adopted  the  paper,  and  therefore,  whether  it  were  paid  or  not, 
owed  the  amount  of  it  to  the  original  holder.^  But  in  New 
York,  in  which  State  it  will  be  remembered  that  it  is  held  that 
the  first  bank  which  receives  paper  for  collection  is  responsible 
for  the  conduct  and  doings  of  all  subsequent  banks  and  agents 
through  whose  hands  it  is  obliged  to  pass  in  the  process  of 
collection,  it  has  been  ruled  that  this  first  bank  has  such  an 
interest  in  the  paper  as  to  give  it  a  right  of  action  to  recover 
full  damages  for  any  injury  resulting  by  reason  of  any  defautt 
on  the  part  of  any  subsequent  agent,  in  a  suit  against  such 
agent,  although  no  steps  have  been  taken  by  its  own  principal 
to  hold  itself  liable  to  respond  to  him  for  his  loss.^  Whether 
or  not  this  principle  would  be  sustained  in  States  which  do  not 
hold  the  first  bank  to  that  liability  to  which  it  is  held  in  New 
York  is  perhaps  doubtful,  though  certainly  very  improbable. 

In  case  of  any  default  on  the  part  of  any  bank  engaged  in 
conducting  the  collection  whereby  it  would  ordinarily  lay  itself 

1  Crow  V.  Mechanics'  &  Traders'  Bank,  12  La.  An.  692. 

s  Wetherill  v.  Bank  of  Pennsylvania,  1  Miles,  899. 

•  Commercial  Bank  v.  Union  Bank,  19  Barb.  891 ;  1  Kern.  208. 
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open  to  a  suit  by  the  party  who  deposited  the  paper  for  collection, 
suit  may  also  be  brought,  instead,  by  any  real  party  in  interest, 
though  his  name  was  not  mentioned  and  the  fact  of  his  inter- 
est was  entirely  unknown  to  tlie  bank  at  the  time  of  its  receiv- 
ing the  paper.  The  naked  fact  that  such  person  had  a  real 
beneficial  interest  in  having  the  bank  do  its  duty  in  the  prem- 
ises, and  must  therefore  be  an  actual  loser  in  some  shape  by  its 
failure  to  do  so,  gives  the  right  of  action.'^ 

In  New  York,  where  the  collecting  bank  is  held  liable  for 
the  default  of  a  notary  employed  by  it,  the  measure  of  damages 
which  the  holder  of  the  paper  can  recover  from  the  bank  on 
the  ground  of  such  default  of  the  notary,  is  the  amount  of  the 
note  and  interest.  If  the  holder  has  sued  an  indorser  and  has 
failed  to  recover  by  reason  of  the  default  of  the  notary,  it  can- 
not increase  the  damages  by  adding  the  expenses  of  the  suit. 
For  the  action  against  the  bank  is  based  upon  the  implied  un- 
dertaking of  the  bank  to  give  the  notice  and  not  upon  any  false 
representation  that  the  notice  has  been  duly  given.^ 

Discretion  of  the  Bank  in  Doubtful  Cases. 

If  any  point  of  law  concerning  any  act  in  the  business  of  col- 
lection is  in  doubt  by  reason  of  having  never  been  adjudicated 
upon,  if  the  bank  using  its  best  discretion  should  pursue  the 
course  which  the  courts  subsequently  declare  to  be  improper 
and  illegal,  it  will  nevertheless  be  absolved  from  all  liability  for 
the  results  of  its  mistake.^  But  if  the  bank  makes  a  mistake 
for  which  it  has  no  such  excuse,  as  simply  a  mistake  of  mis- 
reading, it  will  not  be  discharged  from  its  liability  to  make 
good  the  consequent  loss.^  Though  of  course  in  this  case  of 
a  misinterpretation  it  is  to  be  supposed  thit  if  the  writing 
really  appeared  so  illegible  that  the  mistake  was  reasonably 

1  McKinster  v.  Bank  of  Utica,  9  Wend.  46 ;  11  id.  478. 

s  Downer  r.  Madison  City  Bank,  6  Hill,  648. 

'  Mechanics'  Bank  v.  Merchants'  Bank,  6  Met.  18. 

4  Bank  of  Delaware  County  v,  Broomhall,  88  Penn.  St  186. 
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excusable  and,  which  is  essential,  the  bank  by  reason  of  dis- 
tance and  want  of  time  was  actually  unable  to  obtain  directions 
or  explanations  from  competent  authority,  it  would  be  acquitted 
if  it  pursued  its  own  best  discretion.  In  the  cited  case  there 
was  obvious  negligence  on  the  part  of  the  bank  in  the  reading 
of  the  note. 

In  what  Currency  Payment  must  be  made. 

When  a  bank  makes  a  collection  and  passes  the  amount  to 
the  general  credit  of  the  owner  of  the  paper,  he  has  the  right 
at  any  subsequent  time  when  he  shall  demand  payment,  to 
have  the  payment  made  to  him  in  such  currency  as  ordinary 
depositors  in  the  bank  are  entitled  to  receive.  But  if  the  cur- 
rency in  which  the  collection  was  made  was  at  that  time  depre- 
ciated, the  amount  of  the  indebtedness  of  the  bank  to  him 
will  be  only  the  value  of  the  currency  which  the  bank  received 
at  the  time  of  the  receipt.  The  depreciation  then  existing  he 
must  submit  to  as  his  loss ;  but  subsequent  depreciation  is  the 
loss  of  the  bank.^  It  is  to  be  assumed  of  course  in  order  to 
bring  this  rule  into  operation,  that  the  circumstances  justified 
the  bank  in  receiving  the  payment  in  the  depreciated  currency. 
If  it  had  a  right  only  to  receive  it  in  good  money  and  it  chose 
to  take  depreciated  funds  at  their  nominal  value,  it  would  of 
course  be  obliged  to  credit  the  owner  of  the  paper  with  the  full 
nominal  sum  in  money ,  which  only  it  had  a  right  to  accept  on 
his  behalf,  and  then  it  could  not  afterward  acquit  itself  by 
a  payment  of  such  less  sum  as  was  the  value  in  money  of 
the  funds  actually  taken  by  it  in  its  own  voluntary  wrong 
without  authority  from,  and  in  derogation  of,  the  rights  of  the 
depositor  of  the  paper. 

1  Marine  Bank  v.  Fulton  Bank,  2  Wall.  262. 
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USAGES  AND  CUSTOMS. 


The  banking  business  is  peculiarly  a  business  of  routine. 
To  an  unusual  degree  it  requires  and  admits  of  a  thorough 
and  perfect  organization  even  in  the  most  minute  matters. 
Hence  it  naturally  results  that  bankers  and  banks,  much  more 
than  any  other  class  either  of  individuals  or  corporations  in 
the  business  community,  are  wont  to  institute  many  rules, 
usages,  and  customs  whereby  they  seek  to  regulate  the  conduct 
of  their  daily  affairs.  These  rules,  usages  and  customs  assume 
various  forms ;  thus  there  are  those  which  are  recognized  by 
all,  or  by  the  vast  majority  of  the  banks  doing  business  in  a  single 
city  ;  there  are  those  which  are  peculiar  to  a  small  minority  ; 
there  are  those  which  have  been  adopted  by  a  single  bank 
either  in  the  shape  of  by-laws  or  only  as  practices  habitually 
observed  by  it ;  there  are  the  laws  or  articles  of  clearing- 
house associations.  These  are  of  various  degrees  of  authority 
according  to  their  nature ;  but  a  satisfactory  treatment  of  them 
is  rendered  difficult,  indeed  impossible,  by  reason  of  the 
strange  lack  of  cases  upon  some  of  the  most  obvious  and  im- 
portant points. 

Barddng-Hours. 

Only  one  banking  usage  has  ever  been  judicially  taken  no- 
tice of  by  the  courts,  and  that  is  the  usage  of  ^'  banking-hours.'' 
All  banks  are  wont  to  establish  certain  hours  of  the  day  within 
which  only  they  will  undertake  to  transact  business  either  with 
the  public  or  with  their  own  customers.  The  "  day  "  in  bank- 
ing parlance  means  simply  these  few  hours.    In  large  cities  the 
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banks  are  wont  to  c^ee  upon  and  adopt  the  same  hours. 
Whether  or  not  the  courts  will  take  judicial  cognizance  of 
what  are  banking-hours  in  any  particular  place  is  of  course  a 
question  which  must  be  decided  specially  concerning  that  par- 
ticular place.  American  courts,  however,  are  wont  to  take  ju- 
dicial notice  of  the  banking-hours  of  any  large  city  lying  within 
the  area  of  the  jurisdiction  of  the  court.  Though  there  is  no 
authority  for  supposing  that  the  banking-hours  of  the  city  of  New 
York  would  be  considered  as  judicially  known  to  the  courts  of 
Boston  or  Chicago,  or  vice  versa.  Unquestionably  proof  would 
have  to  be  introduced.  Only  the  courts  sitting  in  those  cities 
respectively,  and  perhaps  the  courts  sitting  elsewhere  in  the 
respective  States,  would  judicially  know  the  respective  banking- 
hours.  The  English  courts  take  judicial  notice  of  what  are 
banking-hours  in  the  ^^city,"  so  called,  of  London;^  but  in 
other  parts  of  London  and  in  other  cities  and  towns,  the  hours 
must  be  proved.^ 

Essential  Elements  of  a  Legal  Banking  Usage. 

What  lapse  of  time,  or  how  many  instances  actually  occur- 
ring, are  requisite  to  establish  a  custom,  is  one  of  those  ques- 
tions attended  with  such  an  intrinsic  and  essential  indefinite- 
ness  as  prevents  the  possibility  of  any  certain  answer.  An 
usage  must  have  a  beginning,  certainly.  But  in  its  early 
stages  it  is  no  more  a  complete  usage  in  the  eye  of  the  law, 
having  the  legal  attributes  thereof,  than  a  boy  in  his  nonage  is 
a  man,  having  the  legal  rights  of  a  man.  Twenty-one  years  is 
the  arbitrary  limit  which  distinguishes  the  legal  infant  from 
the  legal  man.  But  no  number  either  of  years  or  of  recur- 
rent acts  and  instances,  can  be  arbitrarily  set  to  mark  accurately 
the  transition  period  when  the  usage  ceases  to  be  embryonic 
and  becomes  perfect.  The  understanding,  arrangement,  or 
directions  of  bank  officers  that  a  certain  method  shall  there- 

^  Parker  v.  Gordon,  7  East,  886  ;  Jameson  v»  Swinton,  2  Taunt.  225. 
>  Hare  v.  Henty,  10  C.  B.,  N.  S.  65. 
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after  be  observed  as  the  usage  of  the  bank  for  the  transaction 
of  a  certain  class  of  acts,  does  not  render  this  method  a  legal 
usage  of  the  bank  as  towards  any  outside  party  until  time  and 
practice  shall  suffice  to  give  it  that  character  which  it  does  not 
and  can  not  derive  from  the  intention  of  the  officials.  But  time 
and  practice  bring  in  their  train  acquiescence  and  notoriety, 
and  from  these  the  law  will  draw  the  inference  of  knowledge 
on  the  part  of  the  public,  if  the  usage  is  that  of  the  banks  gen- 
erally, or  on  the  part  of  the  parties  dealing  with  the  bank,  if 
the  usage  is  that  of  an  individual  bank  only.  Especially  if  the 
custom  is  in  derogation  of  the  common  law,  a  short  time  and  a 
few  instances  of  practice  under  it  will  be  insufficient  to  obtain 
its  recognition.^  But  a  single  instance  of  practice  under  a 
usage,  though  it  would  be  utterly  worthless  to  establish  the 
fact  of  the  custom  is  yet  amply  sufficient  to  bring  home  notice 
of  the  existence  of  an  already  established  custom  to  the  persons 
dealing  with  the  bank  and  having  knowledge  of  such  single 
instance.^ 

Properly  speaking  a  banking  usage  ought  to  be  peculiar  to  a 
certain  city  rather  than  to  a  certain  bank.^  Any  special  sys- 
tem consistently  and  uniformly  adopted  by  all  the  banks  of  a 
particular  place  is  a  matter  which  may  properly  be  assumed  to 
be  known  to  the  community  which  resides  and  does  business 
in  that  place.  The  duty  and  the  right  of  the  public  must  then 
be  regarded  as  reciprocal.  Each  individual  will  be  held  to  a 
knowledge  of  such  general  usage,  though  he  was  in  fact  igno- 
rant of  it,  and  was  a  loser  solely  by  reason  of  this  ignorance. 
On  the  other  hand  each  individual  will  have  a  right  to  assume 
and  demand  that  any  bank  in  the  place  shall  deal  with  him 
according  to  this  usage,  unless  he  has  actual  notice  that  it  in- 
tends to  deal  otherwise,  or  unless  his  relations  to  the  bank  are 
such  that  the  court  will  not  hear  him  deny  that  he  has  had 

1  Duyall  V.  Farmers'  Bank,  9  Gill  &  J.  81 ;  Adams  v.  Otterback,  12  How.  U.  S. 
689. 

>  Dorchester  and  Milton  Bank  o.  New  England  Bank,  1  Gush.  177. 
'  Adams-v.  Otterback,  12  How.  U.  S.  689. 
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such  notice.  It  has  been  said  that  persons  dealing  with  any 
bank  fall  within  the  latter  description  and  are  bound  to  know 
its  customs  and  usages.  The  cases  to  this  effect  are  numerous 
and  conclusive,  but  in  order  to  understand  them  aright,  it  is 
peculiarly  necessary  to  observe  the  facts  which  are  discussed 
in  each,  and  to  interpret  the  language  by  the  light  of  these 
facts.  This  process  will  show  very  clearly  that  the  dealing 
with  the  bank  which  is  commonly  declared  to  conclude  the 
dealer  from  alleging  ignorance  of  the  customs  of  the  bank,  is 
where  such  person  is  a  customer  of  the  bank,  or  is  making  use 
of  the  facilities  which  it  holds  out.  A  depositor  in  a  bank  or 
one  who  gives  a  note  to  a  bank  to  collect,  or  who  makes  his 
notes  payable  at  a  bank,  is  properly  held  imperatively  to  an  im- 
plied knowledge  of  the  legal  usage  of  the  bank  in  its  dealings 
with  depositors,  in  its  collecting,  or  in  its  system  of  paying 
notes  made  payable  at  its  counter.  He  is  a  dealer  with  the 
bank  in  these  matters.^  But  the  fact  that  one  is  the  holder  of 
a  check  drawn  upon  a  bank,  or  the  debtor  upon  a  note  held  by 
it  for  collection,  or  is  the  payee  of  paper  made  payable  at  its 
office,  does  not  bring  such  person  within  either  the  reason  or 
the  language  of  these  decisions.  He  is  not  a  customer,  nor,  in 
the  sense  in  which  the  word  is  used  in  these  cases,  is  he  one 
dealing  with  the  bank. '  He  is  therefore  held  to  no  knowledge 
of  any  peculiar  habit  of  this  individual  bank.  He  must  assume, 
unless  he  has  positive  knowledge  to  the  contrary,  that  it  con- 
ducts its  transactions  like  the  other  banks  in  the  same  place ; 
and  its  usage  to  conduct  them  difTerently  in  any  respect  must 
be  specially  brought  home  to  him  before  it  can  affect  him  dis- 
advantageously.  But  the  custom  of  the  single  bank,  once 
known,  enters  into  all  subsequent  contracts  and  dealings  with 
it.^    The  doctrine  is  very  clearly  put  by  Mr.  Justice  Story  in 

1  Bank  of  Columbia  v.  Magruder,  6  Har.  &  J.  172 ;  Lincoln  and  Kennebeck 
Bank  r.  Page,  9  Mass.  155 ;  Smith  v.  Whiting,  12  id.  8;  Mills  t^.  Bank  of  the  United 
States,  11  Wheat.  431 ;  Chicopee  Bank  v.  Eager,  9  Met.  584 ;  Lime  Bock  Bank  v. 
Hewett,  52  Maine,  581 ;  Gmdat  v.  Mechanics'  Bank,  7  Ala.  825. 

*  Patriotic  Bank  v.  Farmers'  Bank,  2  Cranch,  C.  C.560;  Benner  v.  Bank  of 
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the  cited  case  of  Mills  t;.  Bank  of  the  United  States.  If  a  note 
is  made  payable  at  a  particular  bank  there  is  no  ground  for 
demanding  that  the  bank  shall  depart  from  ^^  general  commer- 
cial usage  "  for  any  other  purpose  than  that  of  conforming  to 
its  own  individual  usages.  Evidence  of  the  usage  of  any  num- 
ber of  other  banks  not  amounting  to  ^'general  commercial 
usage  "  is  inadmissible  to  fix  the  duties  of  this  especial  bank, 
unless  conformity  to  this  particular  usage  and  adoption  of  it 
can  also  be  brought  home  to  this  bank.  It  cannot  be  supposed 
that  '^  the  particular  usage  of  other  banks  not  mentioned  in  the 
contract "  ever  fell  within  the  contemplation  of  the  parties  to 
that  contract.^ 

But  if  there  is  no  intimation  whatsoever  upon  a  note  that 
the  maker  intended  or  expected  that  it  would  be  negotiated  at 
a  particular  bank,  he  is  not  bound  by  the  fact  that  he  has  posi- 
tive knowledge  of  the  usage  of  such  bank  in  regard  to  notice, 
&c.,  upon  such  notes.  For  it  does  not  appear  that  he  ever 
anticipated  that  his  note  would  ever  come  into  this  bank  and 
therefore  that  this  usage  would  be  applied  to  this  particular  note. 
The  case  of  the  Lime  Rock  Bank  v.  Hewett  furnishes  an  unu- 
sually excellent  illustration  of  this  doctrine.  Two  notes  were 
sued  upon  in  that  case,  and  the  same  person  was  an  indorser 
upon  each.  One  of  them  was  made  payable  at  the  bank,  and 
was  indorsed  over  by  him  to  the  bank.  The  other  was  not 
made  payable  at  the  bank,  and  was  indorsed  by  him  generally ; 
indeed  there  were  subsequent  indorsers  before  the  note  came 
into  the  possession  of  the  bank.  The  indorser  was  shown  to 
be  personally  connusant  of  a  usage  of  the  bank  in  notifying. 
Upon  the  first  note  it  was  held  that  he  was  bound  by  this 
usage,  the  circumstances  constituted  a  conclusive  presumption 
of  his  assent,  and  would  have  been  equally  conclusive  of  his 
knowledge  had  this  not  been  otherwise  expressly  shown.    But 

Columbia,  9  Wheat.  682;  City  Bank  v.  Cutter,  8  Pick.  414;  Bridgeport  Bank  0. 
Dyer,  19  Conn.  186. 

^  Camden  0.  Doremus,  8  How.  515. 
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npon  the  Second  note  he  was  held  not  bound  by  the  usage. 
For  though  he  knew  it,  yet  it  was,  as  regarded  this  note,  a  mere 
abstract  fact,  there  being  nothing  whatsoever  to  show  that  he 
ever  contemplated  that  the  note  should  pass  into  the  possession 
of  this  especial  bank,  or  be  subjected  to  the  effect  of  any  of  its 
usages. 

Generally  speaking  it  cannot  be  presumed  that  a  person  is 
acquainted  with  the  customs  of  doing  business  which  obtain 
among  the  banks  of  any  place  distant  from  that  in  which  he 
himself  lives  and  deals.  But  if  he  enters  into  any  transaction 
which  he  is  aware  must  be  reasonably  expected  to  involve  a 
dealing  with  or  through  the  banks  of  the  distant  place,  his 
knowledge  of  and  assent  to  their  customs  will  be  implied. 
This  is  only  a  slight  extension  of  the  principle  which  declares 
every  person  dealing  with  a  bank  to  be  affected  with  knowledge 
of  its  usages,  and  is  supported  by  the  cases  which  assert  that 
doctrine.^ 

Established  Usages  and  Alterations  in  them. 

Usage  liaving  been  once  found  and  sanctioned  by  the  courts, 
evidence  to  disprove  its  existence  becomes  thereafter  inadmis- 
sible. But  this  refers  only  to  its  existence  at  that  time  at 
which  the  decision  found  the  fact  of  its  existence.  For  a 
usage  is  sustained  by  the  courts  not  because  it  is  in  itself  law, 
but  generally  in  spite  of  the  fact  that  in  itself  it  is  not  law  and 
because  it  is  the  uniform  practice  of  the  community  which  the 
judiciary  from  motives  of  policy  will  refrain  from  interfering 
with.  But  if  at  any  time  it  ceases  to  become  the  practice  of 
the  community  it  will  no  longer  be  judicially  recognized  as 
binding.  For  all  transactions  occurring  during  the  period  that 
it  remained  unchanged  it  must  always  be  law,  but  transactions 
occurring  after  the  change  will  not  be  affected  by  it.  Evidence 
of  the  fact  of  a  change  is  therefore  admissible  to  show  that 

1  Bank  of  Washington  v.  Triplett,  1  Pet.  26. 
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the  previous  decisions  have  ceased  to  be  controlling  precedents, 
or  to  indicate  the  true  rule.^ 

Preeman  in  Proof  of  Usages, 

The  business  of  banking  admits  of  great  nicety  of  organi- 
zation in  matters  of  detail.  To  this  trait  is  doubtless  due  the 
great  strictness  and  accuracy  with  which  customs  must  be 
proved  and  will  be  construed.  So  far  from  its  being  permissi- 
ble to  make  the  slightest  approach  to  a  generalization  or  to  an 
argument  from  the  closest  of  analogies,  the  tendency  of  the 
courts  has  been  to  trim  the  usage  to  its  very  narrowest  propor- 
tions, and  to  require  the  most  perfect  adaptation  of  the  facts  of 
the  case  to  these.  That  two  acts  are  essentially  dependent  for 
their  exercise  upon  power  of  precisely  the  same  description, 
that  one  is  a  natural  corollary  of  the  other,  that  one  is  conven- 
iently exercised  in  conjunction  with  the  other,  will  not  suffice 
to  authorize  the  doing  of  the  second  when  the  right  to  do  the 
first  is  dependent  upon  a  custom.  Even  power  to  do  a  certain 
act  arising  from  a  custom  to  do  it  for  a  particular  purpose  or 
under  particular  circumstances,  does  not  imply  or  include 
power  to  do  the  same  act  for  a  very  slightly  different  purpose 
or  under  very  slightly  different  circumstances.  Supporting 
an  act  upon  proof  of  a  banking  usage  is  a  matter  of  very  deli- 
cate and  minute  accuracy.^ 

^^  Internal  Usages.^^ 

The  customs  and  usages  of  a  bank  by  which  persons  outside 
of  the  corporation  can  be  affected,  are  only  such  as  relate  to 
its  dealings  with  such  outsiders.  Rules,  usages,  and  customs 
established  within  the  institution  itself  for  the  regulation  of 
its  internal  affairs  and  of  the  daily  routine  of  its  business,  for 
the  government  of  its  clerks,  the  keeping  of  its  books,  and  all 

1  Cookendorfer  v.  Preston,  4  How.  U.  S.  817. 
>  Musiey  v.  Eagle  Bank,  8  Met.  806. 
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Uke  matters,  are  things  with  which  the  public  has  nothing 
whatsoever  to  do.  They  may  be  arbitrarily  instituted  and 
changed  at  any  tin^e  by  the  government  of  the  bank.  They 
are  only  for  its  own  convenience.  Even  if  they  are  known  to 
its  customers,  no  assent  on  the  part  of  the  customers  is  im- 
plied by  reason  of  this  knowledge.  They  do  not  affect  the 
rights  of  the  customers,  in  which  alone  the  customers  can  be 
supposed  to  be  interested  ;  they  are  the  internal  arrangements 
with  which  the  customer  has  nothing  whatsoever  to  do  whether 
he  knows  them  or  not  and  whether  he  approves  them  or  not. 
Their  observance  or  non-observance  is  an  affair  exclusively 
between  the  corporation  and  its  servants.^ 

By-LawB, 

A  by-law  does  not  constitute  a  usage ;  neither  is  it  proof  of 
a  usage.  If  a  by-law  requires  a  person  having  a  certain  trans- 
action with  a  bank  to  perform  a  certain  act,  and  he  in  fact  does 
not  perform  it,  he  cannot  be  affected  with  the  legal  consequences 
of  a  performance  on  the  ground  that  it  was  a  usage  of  the  bank 
to  require  performance,  that  he  knew  the  usage  and  must  be 
assumed  to  have  intended  to  conform  to  it.^  Thus  in  the  case 
cited  it  was  held  that  to  admit  evidence  of  the  usage  set  up 
would  be  to  admit  parol  testimony  for  the  purpose,  of  varying 
the  written  contract  of  indorsement ;  and  this  of  course  would 
be  impossible.  Further,  it  was  said,  the  usage  claimed,  if 
proved,  would  be  only  a  usage  for  the  customer  to  make  such 
an  agreement.  By  strict  construction,  therefore,  it  would 
not,  even  if  fully  shown,  have  any  effect  upon  a  transaction  in 
which  the  agreement  was  distinctly  not  made. 

A  by-law  of  a  bank,  or  even  its  usage,  if  the  usage  be 
known  to  the  stockholders,  of  refusing  to  allow  any  stockholder 
to  transfer  his  stock  so  long  as  he  is  indebted  to  the  bank,  is 

1  Munn  V,  Borch,  26  Ul.  85. 

>  Central  Bank  v.  DaTis,  19  Pick.  878 ;  Fiscataqua  Exchange  Bank  v.  Carter^ 
20  N.  H.  246. 
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valid  and  binding.  The  bank  has  a  lien  upon  the  shares  for  the 
amount  of  its  claim,  at  least  as  against  the  shareholder  him- 
self or  against  his  assignees  under  a  voluntary  assignment  for 
the  benefit  of  creditors.^  But  whether  or  not  the  lien  of  the 
bank  would  be  good  as  against  an  assignee  in  bankruptcy  or  an 
attaching  or  execution  creditor  is  a  difierent  question  which 
might  perhaps  receive  a  different  answer.  In  Massachusetts 
the  point  has  been  considered  doubtful.^ 

Constnietian  of  Transfers. 

Where  a  transfer  is  made  to  a  cashier  the  question  has  been 
already  discussed,  of  whether  or  not  it  can  enure  to  the  benefit 
oT  the  bank  and  under  what  circumstances.  Whether  evidence 
of  usage  to  transfer  to  the  cashier  with  the  design  that  the 
transfer  shall  operate  in  fact  as  a  transfer  for  the  use  of  the 
bank  can  be  introduced,  must  be  regarded  as  still  unsettled. 
If  introduced  it  would  be  for  the  purpose  not  of  varying  the 
contract,  but  of  interpreting  it :  not  of  controlling  any  rule  of 
law,  but  of  explaining  the  intention  of  the  parties.  On  this 
ground  it  has  been  held  admissible  in  Connecticut ;  but  by  a 
divided  court.^  In  Massachusetts  a  contrary  opinion  was  inti- 
mated, though  not  directly  laid  down.^ 

Construction  of  Checks^  Payable  on  Future  Day  certain^  as  to 

Orace. 

In  the  chapter  upon  Checks  has  been  discussed  the  question 
of  whether  or  not  instruments  in  their  general  form  checks, 
but  made  payable  on  a  future  day  certain,  are  or  are  not 
entitled  to  grace.     Attempts  have  been  made  in  some  of 

^  Morgan  v.  Bonk  of  North  America,  8  Serg.  &  R.  78  ;  McDowell  v.  Bank  of 
Wilmington,  1  Harr.  869 ;  Child  v.  Hudson's  Baj  Co.,  2  P.  Wms.  207. 

>  Nesmith  v.  Washington  Bank,  6  Pick.  829 ;  Plymouth  Bank  v.  Bank  of*  Nor- 
folk, 10  id.  454. 

*  Stamford  Bank  v.  Ferris,  17  Conn.  269. 

<  New  England  Mar.  Ins.  Co.  v.  Chandler,  16  Mass.  276  (Per  Parker,  C.  J.),  p. 
278. 
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the  causes  in  which  this  point  has  been  raised  to  introduce 
evidence  of  usage.     The  difficulty   in    admitting   such    tes- 
timony has  been  considered  to  lie  in  the  fact  that  it  is  the 
proper  province  of  the  court  to  declare   what  is  the  legal 
character  of  such  documents,  whether  they   are  checks   or 
bills  of  exchange.    The  law,  it  is  considered,  must  make 
them  imperatively  either  the  one  or  the  other,  and  according  to 
the  decision  must  be  the  equally  imperative  assertion  of  wheth- 
er or  not  they  shall  bear  grace.     Usage  therefore  has  been 
deemed  inadmissible,  because  its  only  effect,  if  it  should  have 
any  at  all,  must  be  to  control  a  rule  of  law.    A  few  authori- 
ties sustain  this  view.^    It  was  certainly  the  view  which  the 
court  of  New  York  were  inclined  to  take  at  the  time  of  the 
decision  of  Bowen  v.  Newell.    No  one  who  reads  that  opinion 
can  fail  to  gather  this  conclusion  from  it ;  and  it  was  upon  the 
strength  of  this  that  the  Ohio  case  was  decided.    But  the  latest 
authority  in  New  York  is  the  decision  in  the  case  of  Bowen  v. 
Newell  as  last  rendered  and  revised,  published  in  3  Kern. 
290.    Here  the  court  say  that  the  lower  court  have  found  that 
the  law  in  Connecticut,  where  the  paper  was  payable,  gives  no 
days  of  grace  upon  it ;  that  this  finding  of  the  law  was  '^  upon 
evidence  derived  from  the  best  sources  and  of  the  most  un- 
questionable character."      By  turning  to  the  report  of  the 
cause  in  the  lower  court  ^  we  find  that  this  so  emphatically 
excellent  evidence,  which  was  allowed  so  thoroughly  to  settle 
the  law,  was  simply  evidence  of  the  usage  of  banks  and  of  per- 
sons dealing  with  banks  in  Connecticut.    The  court  escape  the 
trouble  of  reconciling  this  view  with  their  former  contrary  one, 
by  the  arbitrary  assertion  that  in  4  Selden  they  only  held,  that, 
by  the  law  merchant^  the  instrument  was  not  entitled  to  grace. 
This  assertion  will  satisfy  nobody,  for  it  is  not  true.    But  its 
degree  of  accuracy  is  a  matter  of  little  moment  since  the  last 

1  Morriflon  v.  Bailej,  5  Ohio,  St.  18;  Mintura  v.  Fisher,  4  Cal.  85.    See  also 
Woodruff  v.  Merchants'  Bank,  26  Wend.  678;  Bowen  v.  Newell,  i  Seld.  190. 
s  2  Duer,  684. 
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ruling,  in  8  Kernan,  is  too  clear  and  positive  to  leave  any  doubt 
as  to  the  law  in  New  York  State. 

The  doubt  is  simply,  whether  or  not  the  allowance  or  disal- 
lowance of  grace  upon  a  certain  anomalous  description  of 
paper  is  a  proper  subject  of  usage.  Why  it  should  not  be  so, 
it  is  difficult  to  say.  It  is  clear  that  such  paper  whether  it  be 
called  a  check  or  a  bill  of  exchange,  is  a  materially  modified 
form  of  either.  It  is  in  fact  an  independent  species  of  paper. 
When  therefore  it  is  considered  that  the  entire  principle  which 
gives  days  of  grace  upon  particular  species  of  commercial 
paper  was  in  its  origin  wholly  a  matter  of  the  usage  of  bankers ; 
there  seems  no  reason  why  the  same  usage  if  actually  shown 
to  exist,  should  not  be  properly  extended  to  still  another  spe- 
cies of  paper,  of  comparatively  modern  origin.  Even  if  the  in- 
strument is  a  check,  it  is  a  peculiar  alteration  of  the  common 
form  of  checks.  It  is  clear  that  the  allowance  of  grace  on 
business  paper  is  a  proper  subject  of  usage  since  it  owes  its 
very  existence  to  usage.  Why  then  are  not  checks  equally  a 
proper  subject  for  usage,  and  if  so  why  may  not  usage  draw 
distinctions  in  this  respect  between  two  difTerent  descriptions 
or  classes  of  checks  which  vary  from  each  other  in  so  impor- 
tant a  trait  that  very  many  courts  are  unwilling  to  apply  the 
common  name  of  check  to  each  of  them,  but  reserve  it  for  the 
more  usual  kind,  and  prefer  to  describe  the  others  as  bills 
of  exchange  ? 

Presumptions  established  by  Course  of  Dealing. 

The  course  of  dealing  between  two  banks  may  be  given  in 
evidence  for  the  purpose  of  raising  a  presumption  from  it. 
This  is  not  precisely  a  usage ;  that  is  to  say,  it  is  not  always  neces- 
sary that  it  should  bind  the  banks  as  an  arbitrary  rule  for  the  con- 
duct of  their  afifairs  with  each  other.  Therefore  the  inference 
based  upon  it  is  not  absolutely  conclusive,  but  is  capable  of  being 
rebutted  by  proof  that  the  habitual  course  of  dealing  had  in 
the  particular  instance  beea  departed  from.    It  is  strictly  as  a 
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habit,  which  gives  rise  to  certain  natural  suppositions,  not  as 
a  legal  usage  which  imperatively  fixes  those  suppositions  as 
facts,  that  such  evidence  is  admitted.  Thus  that  two  banks 
are  wont  to  exchange  accounts  at  short  intervals,  an<d  each 
promptly  to  object  to  the  account  rendered  by  the  other  if  it 
claims  any  error  therein ;  that  such  accounts  have  been  ren- 
dered, covering  a  point  subsequently  disputed  but  not  ob- 
jected to  within  the  usual  time,  are  acts  admissible  in  evidence 
as  going  to  show  actual  correctness  and  that  the  correctness 
has  been  acknowledged.  But  the  same  evidence  would  be  in- 
competent to  establish  an  usage  between  the  banks  of  object- 
ing promptly  which  should  have  the  effect  of  estopping  the 
bank  which  had  failed  so  to  object  from  afterwards  claiming 
the  correction  of  the  error.* 

Bf/'Laws  and  Usages  in  Derogation  of  the  Mights  of  third  Parties. 

A  bank  cannot  arbitrarily  make  by-laws  or  institute  usages 
which  shall  injuriously  affect  the  rights  of  third  parties.  If 
any  person  deliberately  assents  to  such  by-laws  or  usages,  it 
becomes  a  different  matter,  and  thereafter,  as  a  mutual  under- 
standing or  agreement  the  bank  might  doubtless  enforce  it  as 
towards  this  individual.  But  such  assent,  implying  the  waiver 
of  valuable  rights,  will  never  be  presumed  simply  because  the 
bank  has  insisted  upon  laying  down  the  rule  for  its  own  con- 
duct. ■  Thus  a  by-law  or  usage  requiring  all  errors  in  payments 
over  the  counter,  or  in  receipts  or  entries  in  a  depositor's  bank 
book,  to  be  corrected  by  the  party  before  leaving  the  banking- 
rooms,  are  absolutely  devoid  of  any  effect  whatsoever.  That  as 
a  matter  of  fact  the  party  did  count  his  money  or  did  examine 
the  writing  or  entry  before  he  left  the  rooms,  and  that  he  then 
made  no  objection  to  the  accuracy  of  the  transaction,  might 
be  admissible  in  evidence  to  sustain,  so  far  as  it  could,  the  pre- 
sumption of  correctness.    But  it  would  be  strictly  as  circum- 

1  Union  Bank  v,  Planten'  Bank,  9  Gill  &  J.  489. 
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stantial  evidence;  and  the  farther  and  independent  fact  that 
it  was  the  law  or  usage  of  the  bank  to  refuse  to  make  any  ad- 
justment unless  this  process  was  obserred  would  have  nothing 
whatsoever  to  do  with  the  matter,  and  would  doubtless  not  be 
admitted  in  evidence,  by  reason  of  its  entire  impertinence. 
Neither  can  this  power,  which  the  directors  could  not  claim  at 
common  law  be  asserted  by  virtue  of  the  authority,  given  them 
by  legislative  enactment,  to  regulate  the  conduct  of  the  business 
and  affairs  of  the  bank.  Such  authority  does  not  empower 
them  to  make  rules  which  shall  wrongfully  affect  the  rights  of 
outside  dealers  with  the  corporation.^ 

Usages  in  contravention  of  Enacted  Laws. 

It  may  undoubtedly  be  laid  down  as  a  general  principle  that 
no  custom  or  usage  among  banks,  however  universal  or  long 
established  or  uniform  it  may  appear  to  be,  can  give  validity  to 
any  transaction  upon  their  part  which  conflicts  with  a  positive 
statutory  enactment.  But  though  the  doctrine  in  this  shape 
is  clearly  sound  it  has  been  thus  far  illustrated  only  by  cases 
arising  under  the  usury  laws.  Banks  have  often  sought  to 
evade  the  restrictions  of  these  laws  under  cover  of  a  customary 
course  of  dealing.  But  all  such  efforts  at  evasion  have  thus 
far  been  rigorously  defeated  by  the  courts.^  An  apparent  ex- 
ception to  this  statement  might  be  supposed  to  be  found  in  the 
custom  of  banks,  when  discounting,  to  deduct  the  interest  tn 
advance^  thereby  securing  to  themselves  interest  upon  this 
interest  for  the  period  for  which  the  discounted  paper  runs, 
and  so  actually  receiving  a  fraction  of  one  per  cent  more  than 
the  regular  rate.  But  this  should  be  regarded  rather  as  an 
express  power  conferred  by  charter  or  organic  law  than  as  an 
exception  based  solely  upon  usage.    Power  ^^  to  discount "  is 

1  Farmers'  &  Mechanics'  Bank  t*.  Smith,  19  Johns.  115;  Gallatin  v.  Bradford, 
1  Bibb,  209. 

3  Niagara  Conntj  Bank  v.  Baker,  15  Ohio  St.  68 ;  Protection  Ins.  Co.  v.  Har- 
mer,  2  id.  452 ;  New  York  Firemen's  Ins.  Co.  v.  Elj,  2  Cow.  at  p.  707 ;  Dunham 
V.  Gould  (Per  Chanc.  Kent),  16  Johns.  867. 
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usually  in  terms  given  in  all  such  charters  and  laws.  If  not 
given  it  must  be  regarded  as  one  of  the  essential  elements  of 
the  banking  business,  which  m\i8t  be  enjoyed  by  every  banking 
institution  by  virtue  of  its  general  character  and  the  objects  for 
which  rt  exists.  Now  ^^  discounting  "  means  a  loan  of  money 
upon  business  paper  where  the  interest  is  thus  deducted  be- 
forehand ;  the  deduction  in  this  shape  is  a  part  of  the  definition 
of  the  word,  an  essential  element  in  the  transaction  itself.  A 
corporation  therefore  entitled  to  conduct  the  general  business 
of  banking,  a  fortiori  a  corporation  specially  empowered  ^^  to 
discount,"  has  legislative  authority  to  compute  interest  in  this 
peculiar  manner.  The  habit  of  doing  so  must  unquestionably 
in  its  origin  in  time  past  have  been  recognized  as  a  usage. 
But  since  then  it  has  come  to  be  an  inherent  part  of  the  trans- 
action of  discounting,  and  whenever  discounting  is  done  under 
legislative  permission  this  computation  may  be  made  by  virtue 
of  the  same  permission  and  as  part  thereof.  The  exception  to 
the  usury  laws  is  not  therefore  based  on  the  solitary  fact  of  a 
usage,  but  of  a  usage  incorporated  into  and  sanctioned  by 
legislative  enactment,  and  it  is  the  latter  not  the  former  ground 
that  must  be  relied  upon  as  really  authorizing  the  taking  of 
usurious  interest.^ 

Cases  in  which  Usage  cannot  be  set  up. 

Usage  cannot  be  shown  to  absolve  a  bank  from  a  positive 
and  essential  duty.  The  omission  of  any  material  portion  of  a 
transaction  which  it  undertakes  to  perform  cannot  be  excused 
on  the  ground  of  a  custom  to  omit  such  portion.  What  the 
bank  undertakes  to  do,  it  must  do ;  it  is  only  the  manner  of 
the  doing,  not  the  doing  itself,  that  can  be  the  proper  subject 
of  a  custom.^ 

No  act  which  practically  amounts  to  a  wrongful  appropria- 
tion  or  an  improper  use  of  the  corporate  funds  can  be  sanctioned 

1  See  McLean  t;.  Lafajette  Bank,  8  McLean,  587. 
^  Borup  V.  Nininger,  5  Min.  528. 
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by  a  usage.  Thus  a  usage  to  honor  the  occasional  overdrafts 
of  customers,  whose  general  standing  and  repute  is  good,  is 
bad  at  law.  Proof  of  such  a  u&age  will  not  protect  the  cor- 
poration or  any  of  its  officers  concerned  in  the  transaction  from 
the  natural  and  ordinary  results  of  its  wrongfulness.^ 

Laws  regulating  legal  tender  cannot  be  affected  by  any  local 
usages  to  disregard  ihem,  prevailing  among  banking  houses.' 

It  is  a  matter  of  ordinary  occurrence  for  persons  using 
printed  blanks  for  checks  to  cancel  some  portion  of  the  printed 
matter  which  does  not  suit  their  temporary  convenience ;  and 
banks  are  wont  to  disregard  the  fact  of  such  cancellation  as 
matter  of  suspicion,  and  to  assume  that  it  was  done  by  the 
proper  and  authorized  person.  But  the  banks  do  this  at  their 
peril,  and  are  not  to  be  saved  from  a  consequent  loss  simply 
because  they  can  show  a  custom  on  their  part  to  regard  erasures 
of  printed  matter  as  no  evidence  of  unauthorized  alteration, 
when  the  same  erasure  of  written  matter  would  be  so.  Such 
a  custom,  said  the  court  in  Connecticut,  has  not  existed  so 
long  or  become  so  general  as  to  be  a  part  of  the  law  merchant, 
and  no  person  will  be  affected  by  it  unless  he  be  positively 
shown  to  have  had  knowledge  of  such  an  usage  on  the  part  of 
the  bank  and  to  have  acquiesced  in  it.^  The  habit  is  certainly 
somewhat  older  now  than  it  was  when  that  decision  was  ren- 
dered ;  but  mere  age  will  hardly  give  it  authority  in  the  courts. 
It  is  a  usage  containing  intrinsic  objections  which  may  very 
probably  prevent  it  from  ever  receiving  recognition  except  upon 
proof  of  direct  assent  to  it  by  the  patties  concerned. 

Arbitrary  Alteration  hy  a  Bank  of  its  Usages  or  Rules. 

A  bank  cannot  by  an  arbitrary  change  in  any  of  its  rules 
or  usages,  injuriously  affect  the  rights  or  interests  of  any 
dealer  with  it,  who  has  previously  had  knowledge  of  such  rules 

^  Lancaster  Bank  v.  Woodward,  18  Fenn.  St.  857. 

s  Marine  Bank  Cases,  27  VI.  525 ;  28  id.  90, 468 ;  29  id.  248. 

'  Mahaiwe  Bank  v.  Douglass,  81  Conn.  170. 
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and  usages,  without  bringing  home  to  him  positive  notice  of 
the  change.  Until  he  has  been  sufficiently  notified  to  the  con- 
trary he  has  the  right  to  expect  the  ordinary  course  of  dealing 
to  be  continued.^  But  to  enable  the  customer  to  take  advan- 
tage of  this  doctrine,  he  must  show  that  the  alteration  has 
taken  place  in  an  actual  rule  or  bona  fide  usage,  in  the  legal 
sense  of  the  latter  phrase,  of  the  bank.  The  usage  need  not 
be  a  general  usage  of  the  bank ;  it  may  be  one  which  is  only 
good  as  between  himself  and  the  bank.  For  usages  of  this 
limited  nature  may  exist  and  a  bai.k  by  its  course  of  dealing 
with  a  single  customer  may  assume  special  obligations  towards 
him  individually  which  do  not  bind  it  as  towards  anybody 
else.^  But  whatever  be  its  extent  it  must  constitute  a  usage 
proper.  A  mere  gratuitous  habit  on  the  part  of  the  bank  to 
allow  its  customers  privileges  or  favors,  if  it  be  really  nothing 
more  than  this,  may  be  stopped  by  the  bank  at  any  moment 
without  prior  notice,  and  without  placing  itself  under  any 
liability.  It  is  of  course  impossible  to  draw  an  accurate  line 
of  demarcation  between  the  usages  which  are  of  the  former 
class  and  the  habits  which  fall  within  the  latter  description. 
In  each  instance  the  appropriate  character  will  be  conferred  by 
a  combination  of  all  the  many  minute  circumstances  which 
can  be  adduced  to  interpret  the  true  nature  of  the  transac- 
tions. 

Certain  Special  Instances. 

Two  or  three  special  cases,  in  which  certain  matters  have 
been  regarded  as  proper  to  be  the  subject  of  usage  and  to  be 
controlled  thereby  should  perhaps  be  mentioned  before  leaving 
this  portion  of  our  topic.  A  custom  of  common  carriers  and 
messengers  to  leave  parcels  or  notices  directed  to  a  particular 
officer  of  the  bank  at  some  especial  desk,  or  with  some  officer 

I  Barnes  v.  Ontario  Bank,  19  N.  T.  152 ;  Gumming  t;.JShand,  5  Hurl.  &  N.  95  ; 
29  L.  J.  Ezch.  129. 

*  HotchkiBS  V.  Artisans'  Bank,  42  Barb.  517. 
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other  than  the  one  named,  may  be  shown ;  and  delivery  made 
in  accordance  with  such  custom  will  be  a  sufScient  discharge 
of  his  duty  on  the  part  of  the  carrier  or  messenger.^ 

An  established  custom  that  notices  intended  for  the  directors 
shall  be  left  upon  the  cashier's  desk,  will  bind  any  director 
whose  own  notes  may  happen  to  come  into  the  bank.^ 

Commencement  day  at  Harvard  College  (situated  three 
miles  from  Boston)  is  not  a  legal  holiday,  upon  which  by  stat- 
ute the  Boston  banks  would  be  authorized  to  close.  But  it  has 
long  been  their  usage  to  do  no  business  upon  that  day,  and  to 
make  demand  and  give  notice,  &c.,  upon  commercial  paper, 
upon  the  day  preceding,  in  like  manner  as  in  case  of  Sundays 
and  the  like.  The  courts  of  Massachusetts  have  recognized 
the  custom  as  good.^ 

A  country  bank  in  the  State  of  New  York  was  wont  to  send 
paper  left  with  it  for  collection  in  New  York  city,  by  the  cap- 
tain of  a  steamboat  plying  to  the  city,  instead  of  sending  by 
mail.  It  was  also  wont  to  send  only  once  a  week,  except  in 
cases  of  an  unusual  accumulation  of  paper.  The  steamer 
arrived  in  the  city  early  in  the  evening  of  the  same  day  on 
which  it  started. 

.  The  court  held  that  the  custom  was  not  inoperative  as  being 
unreasonable,  or  as  wanting  any  of  the  requisites  of  a  good 
custom  ;  and  that  at  least  as  towards  all' persons  affected  with 
knowledge  of  it,  it  was  valid  and  binding.^ 

U9age  proved  hy  Parol  Testimony. 

The  custom  or  usage  of  banks  generally,  or  of  an  individual 
bank,  may  be  sufficiently  proved  by  parol  testimony.^    It  is  not 

I  HotchkiBS  17.  Artisans'  Bank,  42  Barb.  617. 

>  Weld  V.  Gorham,  10  Mass.  866. 

<  City  Bank  v.  Cutter,  8  Pick.  414. 

^  Bridgeport  Bank  v.  Dyer,  19  Conn.  186. 

^  Renner  v.  Bank  of  Columbia,  9  Wheat.  687 ;  Mills  v.  Baiik  of  United  States, 
11  id.  481.  Indeed  in  a  large  proportion  of  the  cases  dted  in  this  chapter  parol 
eyidence  haa  been  admitted  without  objection. 
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necessary  that  the  witnesses  who  are  relied  upon  should  be 
experts  in  the  banking  business  or  in  any  manner  engaged  in 
the  same,  or  connected  with  any  bank  whose  individual  usage  is 
to  be  shown.  If  they  have  had  any  dealings  which  have  brought 
the  custom  or  usage  within  their  observation  and  cognizance 
so  that  they  actually  know  it  as  a  matter  of  fact  they  are  com- 
petent to  testify  to  it,  and  it  may  be  established  by  their  testi- 
mony alone.^ 

Clearing  JEToiMes. 

In  all  large  cities  where  the  banking  business  is  sufficiently 
considerable  to  demand  such  a  convenience  ^^  clearing  houses  " 
are  established.  The  main  purpose  of  these  is  to  render  the 
daily  settlements  of  the  banks  with  each  other  simple  and 
expeditious.  The  substantial  characteristics  of  the  plan  are 
these :  At  a  certain  hour  every  morning,  usually  at  ten  o'clock, 
the  deputy  of  each  bank  attends  at  the  room  of  the  clearing 
house  bringing  with  him  all  the  checks  upon  other  banks  which 
have  been  received  by  his  own  bank  since  the  same  hour  of  the 
preceding  day.  Each  bank  has  its  drawer  or  box  in  the  room, 
and  the  messengers  of  all  the  other  banks  distribute  all  the 
checks  which  they  have  in  their  possession,  placing  each  of 
them  in  the  drawer  or  box  of  the  particular  bank  upon  which  it 
is  drawn.  Each  bank  is  then  credited  on  the  books  of  the 
clearing  house  with  the  amount  of  checks  upon  other  banks 
which  it  has  brought  in  for  collection  and  is  debited  with  the 
amount  of  the  checks  drawn  upon  it  which  all  the  other  banks 
have  brought.  If  the  former  amount  exceeds  the  latter  the 
bank  is  then  declared  to  have  ^'gained"  the  amount  of  the 
excess ;  but  if  the  latter  amount  exceeds  the  former  the  bank 
is  declared  to  have  ^^  lost "  the  amount  of  the  difference.  It 
is  obvious  that  the  sum  total  of  the  losses  of  the  losing  banks 
must  be  precisely  equal  to  the  sum  total  of  the  gains  of  the 
gaining  banks.    At  a  later  hour  in  the  same  day  the  losing 

1  Griffin  v.  Bice,  1  Hilt.  184. 
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banks  are  obliged  to  bring  into  the  clearing  house  the  sums 
which  they  haye  respectively  lost ;  and  shortly  afterward  the 
gaining  banks  come  and  receive  from  the  officers  of  the  clear- 
ing house,  out  of  the  funds  thus  furnished  by  the  losers,  the 
amounts  of  their  respective  gains.  In  this  manner  the  business 
of  settling  the  daily  balances  and  exchanges  between  the 
several  banks  is  accomplished  with  extraordinary  rapidity, 
accuracy,  and  cheapness.  The  computation  of  how  much  each 
bank  has  brought  in  against  others  and  of  how  much  the  others 
have  brought  in  against  it,  is  performed  by  skilful  clerks  in  a 
very  few  minutes.  So  soon  as  it  is  finished  an  officer  of  each 
bank  takes  from  its  drawer  or  box  all  the  checks  against  it 
which  have  been  placed  therein  by  the  other  banks  and  carries 
them  back  to  his  own  bank  to  be  examined,  for  the  purpose  of 
seeing  whether  or  not  any  of  them  must  be  dishonored  by 
reason  of  want  of  funds  of  the  drawer.  The  casting  of  the 
balances  at  the  clearing  house  is  not  of  course,  as  it  would  be 
impossible  that  it  should  be,  binding  upon  any  bank  as  to  the 
genuineness  or  the  honoring  of  the  checks  which  are  placed  in 
its  drawer  and  which  purport  to  be  honestly  drawn  upon  it  by 
depositors  having  funds.  A  time  is  therefore  set  within  which 
each  bank  is  expected  to  examine  all  such  checks  and  to  return 
such  as  it  refuses  to  pay.  The  computation  already  made  at 
the  clearing  house  is  not  affected  by  the  repudiation  in  this 
manner  of  checks  by  any  bank.  But  each  check  before  being 
placed  in  the  box  of  the  drawee  bank  is  marked,  for  the  pur- 
pose of  identification,  with  the  name  of  the  bank  presenting  it 
through  clearing ;  therefore  the  bank  on  which  it  is  drawn  and 
which  refuses  to  pay  it  is  able  at  once  to  send  it  back  to  the 
bank  which  brought  it  in  and  to  demand  a  repayment  of  its 
amount  to  be  made.  If  the  repayment  is  refused  for  any 
reason  the  question  lies  wholly  between  the  two  banks,  and  the 
one  on  which  the  check  was  drawn  has  no  means  of  satisfaction 
afforded  by  the  clearing  house,  but  must  bring  its  suit  directly 
at  law. 
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A  clearing  house  may  be  legally  incorporated ;  but  more 
commonly  it  is  a  mere  private  association  organized  among  the 
banks  to  suit  their  own  requirements  and  conyenience.  Of 
course  the  authority  of  such  an  association  niust  be  very  limited* 
In  the  absence  of  special  legislation  it  is  impotent  by  its  own 
arbitrary  and  original  power  to  alter  any  obligation  of  the 
common  law.  Neither  has  it  any  authority  to  bind  banks, 
which  are  not  parties  to  the  association,  by  any  by-laws,  rules, 
or  usages  which  it  may  see  fit  to  establish.  Some  of  the  regu- 
lations of  the  clearing  house  are  embodied  in  by-laws,  others 
are  simple  rules  or  usages  which  are  adopted  and  tacidy 
acquiesced  in  by  the  members.  There  is  no  legal  distinction 
between  these  two  classes.  When  once  the  rule  or  usage  has 
been  established  by  satisfactory  proof  it  is  as  binding  as  the 
formal  by-law.  The  only  practical  difference  is  in  the  greater 
difficulty  which  must  be  experienced  in  proving  with  accuracy 
the  existence  and  extent  of  the  unexpressed  custom. 

The  by-laws,  rules,  and  usages  are  binding  only  upon  mem- 
bers of  the  association.  No  outside  bank  is  under  any  degree 
of  obligation  to  observe  them.  But  on  the  other  hand  no  out" 
side  bank  can  have  any  remedy  against  any  member  of  the 
association  for  a  breach  of  them.  They  are  in  the  nature  of  a 
contract  to  which  the  outsider  is  no  party.  The  duty  of  ad- 
hering to  them  runs  from  each  of  the  memberd  to  each  and  all 
the  rest,  but  to  no  other  person  or  corporation ;  at  least  unless 
any  special  and  peculiar  course  of  dealing  between  any  mem- 
ber and  any  outside  individual  has  operated  to  place  that 
member  under  an  express  and  exceptional  obligation  to  the 
outsider  to  adhere  in  all  matters  in  which  he  is  interested  to 
the  regulations  of  the  clearing  house.  Generally,  ^^  those  who 
are  not  bound  by  such  usages,  and  have  not  contracted  with 
reference  to  them,  have  no  right  to  avail  themselves  of  them 
to  create  an  obligation  against  those  who  are  parties  to  their 
adoption  and  bound  by  them  inter  sese  only."  But  if  any  bank 
or  person  uot  a  member  of  the  association  can  show  that,  by 
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yirtue  either  of  an  express  or  an  implied  understanding,  he 
did  contract  with  a  member  "  in  reference  to "  such  usages, 
he  may  hold  the  bank  to  the  fulfilment  of  this  special  contract. 

If  any  person  or  bank  employs  a  member  of  the  association 
to  transact  any  business,  such  employer  is  neither  boand  by 
the  rules,  nor  entitled  to  take  advantage  of  and  enforce  them 
as  against  other  members,  by  reason  of  the  fact  that  the  agent 
is  a  member.  The  fact  of  the  agency  does  not  ^^  bring  the  case 
within  the  operation  of  the  rule,  that  the  principal  is  entitled 
to  the  benefit  of  the  contract  of  the  agent,  while  transacting 
the  business  of  the  principal.  This  is  undoubtedly  true  as  to 
all  the  legal  rights  acquired  by  the  agent  for  the  benefit  of  the 
principal;  but"  the  clearing-house  rules  are  ^^a  mere  labor- 
saving  usage,  designed  for  the  exclusive  benefit  of  the  agent, 
the  adoption  of  which  could  not  affect  the  principal  without 
his  assent." 

The  foregoing  principles  were  laid  down  in  a  very  satisfactory 
opinion  delivered  by  the  Chief  Justice  of  the  Supreme  Court 
of  New  Jersey ;  ^  and  the  facts  of  the  case  in  support  and  ex- 
planation of  which  they  were  enunciated,  are  well  worth  a  brief 
recital.  The  plaintiff*  deposited  in  the  Bank  of  Commerce  in 
New  York  city,  a  check  drawn  on  the  defendant  bank,  which 
was  situated  in  New  Jersey.  The  defendant,  of  course,  was 
not  itself  a  member  of  the  New  York  clearing  house;  but  it 
had  as  its  agent  in  New  York  city  the  Ocean  Bank,  and  it  was 
wont  to  receive  and  pay  checks  drawn  upon  it  through  that 
bank.  That  bank  was  a  member  of  the  clearing  house,  and 
used  its  facilities  in  transacting  the  business  of  the  defendant 
bank.  The  check  in  question  came  from  the  Bank  of  Com- 
merce through  the  clearing  house  to  the  Ocean  Bank.  The 
rules  of  the  clearing  house  required  that  any  check  which  was 
not  to  be  honored  must  be  returned  before  ten  o'clock  a.m.  of 
the  day  following  that  on  which  it  was  received  through  clear, 
ing ;  otherwise  the  bank  on  which  it  was  drawn  would  be  held 

I  Oyerman  v.  Hoboken  City  Bank,  1  Yroom,  61 ;  2  id.  668. 
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to  pay  it.    If,  therefore,  this  check  had  been  drawn  directly  on 
the  Ocean  Bank,  that  bank  must  either  have  returned  it  before 
ten  o'clock  of  the  next  day,  or  it  must,  according  to  the  rules, 
have  paid  it.    It  was  returned  a  whole  day  later  than  this  limit 
with  the  statement  that  it  could  not  be  paid  since  the  defendant 
had  no  funds  of  the  drawer's.    The  plaintiff,  who  had  lost  the 
amount  of  the  check  by  the  intermediate  failure  of  the  drawer, 
sought  to  hold  the  defendant  on  the  ground  that  since  its  agent 
was  a  member  of  the  clearing  house,  and  was  uniformly  wont 
to  adhere  to  its  rules  and  use  its  facilities  in  transacting  the 
defendant's  business,  therefore  the  defendant  was  itself  answer- 
able for  the  agent's  breach  of  such  rules,  and  was  itself  liable 
to  suffer  for  such  breach  according  to  the  terms  prescribed  by 
those  rules.    Besides  laying  down  the  doctrines  stated  in  the 
three  preceding  paragraphs  which  directly  militated  against 
any  recovery  by  the  plaintiff,  the  court  further  criticised  the 
very  sufficiency  of  the  rule  or  usage  which  he  set  up,  even  if  it 
could  be  applicable  at  all  to  the  defendant  bank,  to  cover  the 
circumstances  of  this  case.    For  the  usage  appeared  to  be  that 
where  a  check  is  presented  at  the  clearing  house  ^^  to  a  bank 
against  which  the  said  check  was  drawn  "  then  it  must  be  re- 
turned within  the  prescribed  time,  or  paid  by  such  bank.     But 
the  proof  in  this  case  showed  a  presentation  not  ^^  to  the  bank 
against  which  the  check  was  drawn  "  but  to  an  agent.    ^^  This 
is  an  essential  difference.    For  such  a  purpose  the  agent  does 
not  represent  the  principal.    The  usage,  if  contemplating  a 
presentation  to  the  principal  may  be  reasonable,  and  very  un- 
reasonable if  extending  to  the  agent.    The  plaintiff  has  failed 
to  bring  his  case  within  the  usage."    The  soundness  of  these 
remarks  will  be  seen  at  once  if  we  suppose  the  employing 
bank,  the  defendant  in  this  case,  instead  of  being  close  at  hand 
in  New  Jersey,  to  have  been  situated  in  Boston  or  Chicago  or 
Philadelphia.    The  New  York  agent  cannot  possibly  know  the 
state  of  the  accounts  of  the  depositors  in  its  principal's  books. 
It  cannot  properly  agree  or  refuse  to  pay  checks  drawn  upon 
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it,  and  some  days  must  be  consumed  in  the  intercommunica- 
tion, meantime  the  twenty-four  hour  rule,  which  appears  to  be 
arbitrary,  would  have  concluded  the  distant  bank  from  refusing 
to  pay  the  check  long  before  that  bank  was  aware  that  such  a 
check  had  been  drawn.  The  practical  reductio  ad  abmrdum  is 
obvious. 

A  case  has  very  lately  been  decided  in  Massachusetts  ^  which 
arose  between  two  banks,  both  members  of  the  clearing  house. 
The  rule  on  which  it  was  based  was  embodied  in  a  formal  vote 
or  article  of  the  association ;  in  the  words  following,  to  wit : 
^^  Whenever  checks  are  sent  through  the  clearing  house,  which 
are  not  good,  they  shall  be  returned  by  the  banks  receiving  the 
same  to  the  banks  from  which  they  were  received,  as  soon  as 
it  shall  be  found  that  said  checks  are  not  good,  and  in  no  case 
shall  they  be  returned  after  one  o'clock."  The  plaintiff  bank 
returned  the  check,  as  dishonored,  to  the  defendant  bank, 
which  had  presented  it  at  clearing ;  but  the  messenger  carry- 
ing the  check  did  not  arrive  at  the  rooms  of  the  defendant  bank 
until  five  or  seven  minutes  after  one  o'clock.  The  defendant 
bank,  on  the  ground  that  the  return  was  made  too  late,  under 
the  rule,  refused  to  take  back  the  check  or  to  refund  its 
amount.  It  did  not  appear,  however,  that  the  position  or  rela- 
tions of  the  defendant  bank  to  the  drawer  had  undergone  any 
change  in  the  few  minutes  that  had  elapsed  since  one  o'clock. 
It  would  have  been  no  worse  off  if  it  had  consented  to  receive 
back  the  check  at  five  minutes  after  one  than  it  would  have 
been  had  it  been  obliged  under  the  rule  to  receive  it  back  at 
five  minutes  before  one.  The  court  took  the  view  that  the 
articles  of  association  were  in  the  nature  of  a  contract  between 
the  members.  If  the  plaintiff  had  not  kept  the  check  so  long 
that  it  would  at  common  law  be  held  to  have  adopted  it  and 
assumed  to  pay  it,  the  power  to  refuse  to  pay  it,  and  to  return 
it,  still  existed,  and  could  be  affected  by  the  rule  of  the  Clearing 

^  Merchants'  National  Bank  v.  Eagle  National  Bank,  MassachTuetts,  101  Maas. 
(not  yet  printed). 
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House  Association  only  so  far  as  it  should  appear  that  the  de- 
fendant bank  had  suffered  actual  injury  by  reason  of  the  delay. 
To  the  extent  of  such  actual  injury  it  seems  that  the  defendant 
bank  might  be  entitled  to  a  set-off  against  the  sum  due  from  it 
on  the  check.  Or  it  might  pay  the  check,  and  then  sue  for 
damages  for  the  injury  caused  to  it  by  the  failure  of  the  return- 
ing bank  to  observe  the  terms  of  the  agreement  between. them, 
and  to  return  before  one  o'clock. 

Had  the  rule  or  agreement  gone  further  and  declared  posi- 
tively and  in  terms,  as  was  the  fact  in  the  case  previously  dis- 
cussed, that  if  the  returning  bank  did  not  return  before  the 
hour  named,  it  should  altogether  forfeit  the  right  to  return  at 
all  and  should  be  held  to  pay  the  amount  of  the  check,  the 
entirely  different  terms  of  the  contract  would  have  raised  an 
entirely  different  issue.  That  an  usage,  or  even  a  by-law,  to 
this  effect  would  be  regarded  as  in  derogation  of  the  common 
law,  in  that  it  would  undertake  to  make  a  bank  pay  the  check 
of  a  drawer  who  had  no  funds  to  his  credit ;  and  that  there- 
fore the  plaintiff  would  be  held  to  make  out  his  case  with  great 
strictness,  may  be  gathered  from  the  language  of  the  New  Jer- 
sey case,  above  cited.  But  from  the  same  case  it  may  be 
gathered  that  if  the  plaintiff  should  succeed  in  sufficiently 
proving  his  case  the  court  would  not  deprive  him  of  a  favorable 
decision.  Certainly  there  would  seem  to  be  no  ground  on 
which  the  courts  could  reasonably  undertake  to  annul  a  posi- 
tive and  definite  agreement  voluntarily  entered  into  between 
parties  of  high  intelligence,  and  believed  to  work  to  the  com- 
mon advantage  of  all  concerned. 

An  usage  among  the  banks  in  the  clearing  house  at  London 
to  return  checks  at  any  time  before  five  o'clock  p.m.,  even  if 
they  have  been  cancelled  for  payment  in  the  usual  manner  by 
drawing  a  line  through  the  drawer's  signature,  provided  the 
«  words  ^^  cancelled  by  mistake  "  are  noted  upon  them,  has  been 
recognized  by  the  English  courts  as  good  and  binding.^ 

^  Fernandez  v.  Gljnn,  1  Camp.  426,  n. 
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The  payment  of  checks  may  be  a^cted  hj  tbe  use  of  the 
clearing  bouse  in  one  important  partionlar.  Checks,  as  has 
been  seen,  must  be  paid  in  tbe  order  of  presentment. '  Bat 
Then  the  deputy  of  the  bank  takes  &om  its  dtawer  in  the 
clearing  house  all  the  checks  which  it  baa  to  pay,  he  may  re- 
ceive a  considerable  number  of  checks  of  the  same  depositor. 
It  is  clear  that  there  can  be  no  priority  among-  these.  They 
are  all  received  at  precisely  the  same  moment.  For  the  order 
in  which  they  are  placed  in  the  drawer  has  nothing  to  do  with 
the  presentment  of  them  to,  or  receipt  of  them  by,  the  bank, 
indeed  is  really  in  nearly  all  cases  unknown  to  the  bank.  The 
bank  cannot  look  at  their  dates,  for  priority  of  presentment  not 
of  date  secures  priority  of  payment.  So  if  the  bank  cannot 
pay  all  the  checks  of  any  individual  depositor  then  coming 
through  clearing,  it  mast  pay  none  of  them.  It  has  no  legal 
power  or  right  to  select  or  choose  from  among  them  certain  onea 
which  it  will  honor,  or  certain  ones  which  it  will  dishonor.  All 
or  none  must  be  paid.  Any  other  course  would  render  the 
bank  liable  to  the  holders  of  the  dishonored  paper.  A  check 
presented  at  the  counter  for  payment  must  be  paid  at  once  if 
there  are  funds  enough  to  the  drawer's  credit  to  pay  it  alone ; 
but  if  it  is  sent  through  clearing  it  must  take  its  chance,  that 
his  funds  shall  be  sufficient  to  pay  not  only  it  but  all  bis  other 
checks  which  shall  be  sent  through  clearing  on  the  same  day ; 
and  failing  tiiis  it  must  be  dishonored. 

That  the  system  of  presentment  through  the  clearing  house 
is  a  legal  presentment  for  payment  to  the  bank  on  which  the 
check  is  drawn  —  a  matter  which  it  wonld  seem  could  never 
be  doubted  —  has  been  specifically  ruled  in  England.* 

1  B«7]iold«  r.  Clienle,  2  Camp.  fM. 


CHAPTER  Vm. 

BANE  BILLS  OR  NOTES. 

Form  and  Characteristics. 

The  function  of  banks  which  is  of  the  greatest  public  im- 
portance is  that  of  issuing  notes  or  bills  designed  to  circulate 
in  the  community  as  current  money.  The  power  thus  to  issue 
is  not  inherent  or  essential  in  the  banking  business,  and  is  not 
necessarily  implied  firom  the  conference  of  a  general  power  to 
do  banking  business.  On  the  contrary  it  must  be  distinctly 
and  in  terms  conferred  in  the  incorporating  act,  or  it  will  not 
be  enjoyed.^ 

The  instruments  thus  issued  for  circulation  are  technically 
and  more  accurately  designated  as  bank-notes,  and  are  ordi- 
narily so  called  in  England.  The  name  bank-bills*  has,  how- 
ever, come  to  have  the  like  significance,  and  in  the  United 
States  is  more  frequently  used  in  ordinary  parlance.  The  law, 
even  for  the  purpose  of  interpretation  in  criminal  causes,  recog- 
nizes the  terms  as  equivalent  and  interchangeable.^  A  bank 
note  or  bill,  so  far  as  its  language  goes,  is  simply  the  promissory 
note  of  the  corporation.  It  expresses  nothing  but  the  corporate 
engagement  to  pay  a  certain  sum.  That  the  payment  is  to  be 
made  on  demand  and  without  interest  may  or  may  not  be 
stated.  Tlie  presence  of  the  statement  is  not  indispensable, 
for  it  would  always  be  deemed  to  be  implied.  But  a  bank-bill 
though  in  form  a  promissory  note  is  yet  so  different  from  it 
in  the  purpose  for  which  it  is  put  forth,  and  the  legal  doctrines 

^  See  the  National  Banking  Act,  sects.  8,  21,  et  seq, 
>  Eastman  v.  Commonwealth,  4  Gray,  416. 


396  BANE  BILLS  OB  NOTES. 

applicable  to  promissory  notes  are  so  far  qualified  in  their 
application  to  bank-bills  in  consideration  of  this  difference  of 
purpose,  that  it  seems  better  to  regard  them  as  distinct,  though 
cognate,  instruments.  The  one  must  be,  and  the  oth^r  may 
be,  negotiable  by  mere  delivery.  But  the  touchstone  by  which 
we  can  determine  to  which  class  any  individual  paper  belongs 
is  furnished  by  the  question  whether  or  not  it  was  issued  for 
the  purpose  of  passing  current  as  money  for  an  indefinite 
period,  in  the  daily  transactions  among  the  people.  K  it  was 
so  intended  it  is  a  bank-bill.  Bank-bills  are  in  the  United 
States  ordinarily  printed  on  a  peculiar  paper,  called  ^^  bank- 
note paper,"  colored  or  tinted  in  part  or  wholly,  ornamented 
with  vignettes,  and  having  the  figure  and  word  designating  the 
value  printed  in  numerous  places  and  in  fanciful  patterns  upon 
each.  But  none  of  these  features  are  essential  to  the  character 
of  the  instrument  as  a  bank-note.  None  of  them,  except  the 
peculiar  species  of  paper  and  a  water-mark  skilfully  inserted 
into  the  texture,  appear  in  the  notes  of  the  Bank  of  England. 
Such  peculiarities  have  ceme  by  custom  to  be  regarded  as  suffi- 
cient evidence  that  the  document  that  bears  them  is  a  bank-bill. 
But  intrinsically  they  have  no  such  force  in  impressing  this 
legal  character.  The  presence  of  all  of  them  would  not  make 
a  document  a  bank-bill  if  it  was  not  such  in  fact  and  was  not 
issued  to  circulate  as  such.  Neither  would  the  absence  of  all 
of  them  prevent  the  document  from  being  a  bank-bill  if  its 
language  and  the  object  of  its  emission  ought  .to  render  it  such. 
A  bank  would  have  a  perfect  right  to  have  all  its  bills  written 
by  hand  on  ordinary  letter  paper,  and  to  print  all  its  promissory 
notes  on  decorated  bank-note  paper,  if  it  should  choose,  and 
the  legal  character  of  neither  document  would  be  affected  by 
the  fact. 

A  bank  note  or  bill  must  be  payable  over  the  counter  imme- 
diately upon  demand  made  in  business  hours  at  any  time  after 
its  issue.  If  it  be  made  payable  at  any  future  time  certain,  or 
at  any  stated  number  of  days  after  sight,  though  designed  to 
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circulate  after  that  time,  it  is  not  a  bank-bill  but  a  post-note. 
A  post-note  is  of  course  closely  like  a  bank-note,  and  at  least 
after  the  time  of  payment  has  arrived,  would  probably  be  goT- 
erned  by  the  same  rules  rather  than  by  the  rules  applicable  to 
promissory  notes.  Still  it  is  properly  speaking  a  distinct  in- 
strument.^ They  may  be  issued  by  any  bank  which  is  empow- 
ered in  general  terms  to  issue  paper  for  circulation,  if  no 
limitation  or  description  of  the  species  of  paper  which  may  be 
issued  is  added.^ 

Bank-bills  are  not  money ;  that  is  to  say  they  are  not  legal 
tender.  They  pass  current  as  if  they  were  money  only  by 
virtue  of  a  general  understanding  or  tacit  agreement  to  that 
eflFect.^  No  State  even  has  power  to  render  them  such  by  any 
method  of  legislative  enactments.  A  law  undertaking  to  do  so 
would  be  simply  void,  as  directly  contravening  Article  I.,  Sec. 
10  of  the  Constitution  of  the  United  States,  which  declares 
that  no  State  shall .  make  any  thing  but  gold  or  silver  coin  a 
legal  tender  in  payment  of  debts.  They  are,  however,  a  good 
tender  unless  they  are  specially  objected  to  at  the  time  on  the 
ground  that  they  are  not  legal  money.  And  though  they  can- 
not be  made  money  or  legal  tender  among  the  community 
generally,  they  may  be  made  so  as  towards  the  bank  itself 
which  issued  them.  Indeed  this  has  been  not  unfrequently 
done  by  several  among  the  States.^    But  it  must  be  done  by 

1  Fulton  Bank  v.  PhcBniz  Bank,  1  Hall,  677. 

*  Campbell  v,  Migflissippi  Union  Bank,  6  How.  (Miss.)  626. 

s  United  States  Bank  v.  Bank  of  Georgia,  10  Wheat.  888 ;  Miller  v.  Race,  1 
Burr.  467 ;  Gorbitt  v.  Bank  of  Smyrna,  2  Harring.  286 ;  Handy  v.  Dibbin,  12 
Johns.  220 ;  Wright  v.  Reed,  8  Term,  664 ;  Morris  v,  Edwards,  1  Ham.  189 ;  Ed- 
wards V.  Morris,  id.  624 ;  Bradley  v.  Hunt,  6  Gill  &  Johns.  68 ;  Morrill  v.  Brown, 
16  Pick.  177.  It  has  been  also  held  that  a  declaration  averring  a  loss  of  money 
in  bank-notes  is  not  open  to  objection  on  the  ground  that  bank-notes  are  not 
money.    Towson  v.  Havre  de  Grace  Bank,  6  Har.  &  Johns.  47. 

*  Dunlap  V.  Smith,  12  111.  899.  But  in  Illinois  an  exception  is  made  where 
the  indebtedness  to  the  bank  arose  upon  the  debtor's  subscription  for  shares  of 
the  capital  stock.  This  he  must  discharge  in  good  money.  Niagara  Bank  v, 
Roosevelt,  9  Cow.  409 ;  Bailey  v.  Bacon,  26  Miss.  466 ;  Moise  v.  Chapman,  24 
Geo.  249;  Commercial  Bank  of  Columbus  v.  Thompson,  7  Sm.  &  Mar.  448. 
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statute,  for  in  the  absence  of  legislation  there  is  no  rule  of  the 
common  law  which  enables  a  debtor  to  a  bank  to  discharge 
himself  by  an  offer  of  the  amount  in  the  bills  of  the  bank.^ 

Setoff. 

If  a  bank  sues  a  debtor,  the  debtor  may  set  off,  subject  to 
certain  restrictions,  the  amount  of  bills  of  the  bank  held  by 
him.  Though  in  Massachusetts  in  the  case  cited  fvpra^  Hal- 
lowell  and  Augusta  Bank  v.  Howard,  it  was  held  that  the  de- 
fendant could  not  be  in  a  position  to  avail  himself  of  the  set-off 
until  he  had  recovered  a  judgment  on  his  bills.  The  right  of 
set-off  is  for  the  nominal  or  face  value  of  the  bills,  for  it  is  this 
amount  which  tlie  bank  in  fact  owes  to  the  holder  of  them. 
The  credit  of  the  bank  may  be  so  poor  that  its  bills  are  depre- 
ciated, but  this  is  not  a  matter  of  which  the  bank  itself  can  be 
permitted  to  take  advantage  as  against  the  holder.  Bank-bills 
may  still  be  legally  circulated  although  they  pass  for  less  than 
their  par  value,  and  their  legal  character  remains  unaltered  as 
the  promise  of  the  bank  to  pay  a  certain  sum,  upon  the  faith  of 
which  promise,  at  one  time  or  another  in  the  past,  the  bank 
has  actually  received  that  sum,  and  to  the  holder  of  which 
promise  the  bank  still  remains  liable  to  refund  that  simi.  If 
its  affairs  have  since  been  so  badly  managed  that  the  holder 
has  been  able,  or  has  been  obliged,  to  receive  the  bill  as  a  rep- 
resentative of  a  less  amount  or  value,  this  is  not  a  matter 
which  the  bank  can  set  up  to  diminish  its  indebtedness,  which 
has  long  since  accrued  in  consideration  of  full  value  received.' 

1  Suffolk  Bank  v.  Linooln  Bank,  8  Mason,  1 ;  Hallowell  and  Augusta  Bank  v, 
Howard,  18  Mass.  286.  In  the  absence  of  any  statutory  proTision  on  the  sub- 
ject in  Massachusetts  the  rule  of  the  common  law  necessarily  governed  in  this 
case. 

3  Robinson  v.  Bealle,  26  Geo.  17 ;  Taylor  v.  Cook,  14  Iowa,  601.  Two  cases  in 
Georgia,  Griffin  v.  Central  Bank,  8  Kelly,  871,  and  Collins  v.  Central  Bank,  1  id. 
486,  in  allotting  the  assets  of  an  insolvent  bank  declared  that  the  claims  of  the 
bill-holders  should  be  estimated  only  at  the  amount  actually  paid  by  them  re- 
spectively for  the  bills,  on  the  ground  that  it  would  be  grossly  inequitable  for  the 
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But  though  the  measure  of  yalue  is  thus  rigidly  in  favor  of 
the  holder  of  the  bills,  yet  the  right  of  set-off  will  accrue  at  all 
only  under  certain  circumstances.  If  the  bank  is  solvent  the 
holder  must  have  come  into  possession  of  the  bills  at  some 
time  prior  to  the  institution  of  the  suit  by  the  bank.  The  date 
of  the  bills  is  a  wholly  irrelevant  matter.^  The  defendant's 
right  of  action  is  an  original  one  accruing  to  him  directly  and 
primarily  at  the  moment  when  he  becomes  the  bearer  of  the 
bills.  He  does  not  take  the  contract  as  assignee  of  the  former 
holder  who  pays  over  the  bills  to  him.  No  holder  has  any 
thing  to  do  with  the  possession  or  rights  of  any  predecessor  in 
possession.  No  connection  or  relationship  of  a  legal  character 
arises  between  them  by  reason  of  the  naked  act  of  transmission. 
The  promise  of  the  bank  is  to  pay  to  the  bearer.  Whoever  is, 
for  the  time  being,  the  bearer,  is  the  direct  contractor  with  the 
bank,  and  may  maintain  his  suit  against  it  upon  the  original 
promise  running  to  himself.  He  is  no  more  affected  with  the 
legal  rights  or  liabilities  of  an  assignee  than  he  would  have 
been  had  the  issue  of  the  bill  by  the  bank  been  made  directly 
to  him  in  the  first  place.^  He  does  not  therefore  succeed  to  a 
pre-existing  right  of  action  against  the  bank  which  he  can  use 
as  a  set-off  in  a  pre-existing  suit  of  the  bank  against  himself. 
But  he  comes  into  possession  of  an  original  right  of  action 
which  he  cannot  set  off  in  a  suit  already  pending  at  the  time 
when  he  acquires  it.  Also  it  has  been  questioned  whether  if 
the  claim  is  only  nominally  that  of  the  bank,  and  is  in  fact 

» 

bill'holden,  who  had  paid  only  ten  cents  on  the  dollar  for  their  bills,  to  be  allowed 
to  exhaust  the  entire  fund  which  was  coming  to  the  creditors  to  the  exclusion  of 
persons  who  had  given  cent  per  cent  in  labor  or  property.  Bill-holders  of  course 
conld  only  "  exhaust  the  fiind  to  the  exclusion  of  others  "  when  they  were  entitled 
to  priority  of  payment  In  such  cases  the  effect  seems  certainly  grossly  inequita- 
ble, as  the  court  thought  it.  But  it  is  obviously  a  matter  to  be  dealt  with  by  the 
legislature.  The  judge  dted  no  authority  in  his  opinion,  and  the  law  is  certainly 
as  laid  down  in  the  text. 

^  Jefierson  County  Bank  v.  Chapman,  19  Johns.  822;  Carpenter  v.  Butteifleld, 
8  Johns.  Ca.  146;  Dickson  v.  Evans,  6  Term,  67. 

s  BuUard  v.  Bell,  1  Mason,  248. 
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prosecuted  for  the  benefit  of  an  independent  third  party,  the 
set-off  of  bank-bills  would  be  allowed.^ 

If  the  bank  is  insolvent,  the  bill-holder  can  set  off  the  amount 
of  bills  held  by  him  for  their  full  nominal  or  face  value,  pro- 
vided he  had  come  into  possession  of  them  prior  to  the  insol- 
vency.^ It  has  been  said  that  if  any  legislation  exists  providing 
for  equality  in  the  payment  of  bill-holders,  this  right  of  set-off 
is  in  derogation  of  it.  But  nevertheless  the  right  is  not  taken 
away  or  diminished  by  reason  of  this  clashing  or  inconsistency, 
which  only  furnishes  an  additional  reason  for  the  stringent 
enforcement  of  the  rule  requiring  the  possession  to  have  been 
acquired  prior  to  the  insolvency.^ 

Some  questions  may  arise  as  to  when  the  taker  or  purchaser 
of  the  bills  is  to  be  affected  by  knowledge  of  the  bank's  insol- 
vency. No  precise  and  definite  rule  has  been  laid  down  con- 
.cerning  this  matter.  The  relationship  existing  between  the 
individual  and  the  bank  might  not  unreasonably  have  some 
bearing  and  effect  in  the  determination  of  the  point  in  any  par- 
ticular case.  Thus  a  director  obtaining  bills  of  the  bank  at  a 
discount,  at  a  time  when  he  himself  is  indebted  to  the  bank, 
and  also  when  by  reason  of  his  office  he  knows  or  ought  to 
know  that  the  bank  is  thoroughly  insolvent,  might  well  be 
refused  the  privilege  of  using  these  bills  in  set-off  against  such 
indebtedness ;  though  an  outsider  having  no  such  knowledge, 
and  obtaining  bills  at  the  same  time,  also  at  a  discount,  but  in 
due  course  of  business,  might  be  allowed  to  do  so.^  The  direc- 
tor could  hardly  be  fairly  deemed  a  bona  fide  holder,  for  this 
purpose.  In  an  early  case  in  New  York  it  was  declared  that 
the  mere  refusal  of  the  bank  to  pay  specie,  and  the  consequent 
stoppage  of  its  bills,  were  not  alone  sufficient  proof  of  insol- 

m 

veucy  to  deprive  a  subsequent  bona  fide  holder  of  its  bills  of 
his  right  to  set  them  off.    The  court  based  their  decision  upon 

^  Hallowell  and  Augusta  Bank  v.  Howard,  18  Mass.  285. 
'  Brujn  V.  Receiver,  9  Cow.  418,  n. ;  Haxtun  v.  Bishop,  8  Wend.  18 ;  Diyen 
V.  Phelps,  84  Barb.  224. 

•  Clarke  v.  Hawkins,  6  B.  I.  219.  «  Ibid. 
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the  view  that  these  facts  did  not  alone  indicate  a  suspension  of 
the  banking  business  and  an  absolute  deficiency  of  assets  to 
meet  the  liabilities  of  the  corporation,  but  might  very  probably 
be  the  result  of  mere  temporary  embarrassment  and  want  of 
available  funds  growing  out  of  the  financial  condition]  of  the 
country.^    In  a  later  case  in  the  same  State,  where  it  appeared 
that  the  bank  had  closed  its  doors,  and  had  for  all  practical 
purposes  suspended  business  altogether,  it  was  held  that  the 
taker  of  its  bills  after  these  occurrences  could  not  use  them  in 
set-off.^    There  seems  to  be  that  degree  of  sound  argument  in 
both  of  these  cases  that  it  is  hard  to  say  that  either  of  them  is 
wrongly  decided.    At  the  same  time  they  are  open  to  the  objec- 
tion that  it  is  difficult  to  draw  from  them  any  general  principle 
which  shall  be  of  universal  and  satisfactory  operation.    Many 
instances  must  arise  in  which  it  will  be  very  hard  to  say  whether 
or  not  the  suspension  of  the  bank  is  sufficiently  complete  to 
amount  to  notice  of  insolvency  in  fact.    Farther,  the  person 
who  takes  the  bills  may  not  know  precisely  what  is  the  extent, 
or  what  are  the  circumstances,  of  the  suspension.    In  short, 
the  test  which,  if  any,  can  alone  be  drawn  from  these  rulings, 
IS  one  which  is  open  to  many  practical  objections.    We  shall 
therefore  take  the  liberty  to  suggest  what  seems  to  us  a  better 
one.    Though  it  has  not  been  supported  by  judicial  adoption,  yet 
it  has  never  been  passed  upon  by  way  of  rejection  in  any  cause, 
so  far  as  we  have  discovered.    It  is  therefore  to  be  fairly  con- 
sidered as  open  in  the  future  either  to  acceptance  or  rejection. 
It  is  simply  this,  that  so  long  as  the  bills  continue  to  be  taken 
and  paid  away  by  the  community  in  general,  like  the  bills  of 
other  banks,  that  is  to  say,  so  long  as  they  continue  in  actual 
circulation  cu  money ^  so  long  any  person  taking  them  as  money 
should  retain  the  right  to  set  them  off  against  the  bank.    When 
they  no  longer  circulate  oi  money ^  having  a  fixed  value,  but  can 
only  be  passed  by  way  of  barter  or  exchange,  becoming  the  sub- 

1  Jefibnon  Coaiit7  Bank  v.  Chapman,  19  Johns.  822. 
3  Diven  v.  Phelps,  84  Barb.  224. 
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ject  in  each  case  of  a  special  bargain  as  concerns  the  valuation 
at  which  they  shall  be  received,  then  it  is  time  to  say  that  the 
taker  can  no  longer  set  them  off  for  their  full  face  value.  The 
manner  in  which  they  are  treated  by  people  generally,  and 
the  manner  in  which  any  individual  actually  comes  by  them, 
are  the  two  elements  of  determination.  As  a  matter  of  fact,  in 
cases  which  apparently  resemble  that  in  19  Johnson  (^supra)^  we 
continually  see  bills  circulating  actively  at  a  moderate  discount, 
the  taker  always  having  a  claim  upon  them  against  the  bank 
for  the  full  amount,  and  the  bank  doing  a  business  as  large 
and  as  brisk  as  usual.  Such  bills  are  always  recognized  by  the 
courts  as  money  to  their  nominal  value.  If  taken  on  deposit, 
the  bank  customarily  gives  credit  for  so  many  dollars,  and  the 
debt  is  for  so  many  dollars.  The  case  is  precisely  that  of  the 
first  of  the  two  New  York  cases.  The  bank  is  so  situated  that 
it  cannot  conveniently,  or  perhaps  safely,  redeem  at  once  upon 
presentment  in  specie  or  legal  tender ;  but  its  substantial  and 
ultimate  solvency  is  by  no  means  therefore  despaired  of.  Even 
its  present  positive  insolvency  is  by  no  means  proved.  The 
public  all  take  its  promises  to  pay  with  only  a  slight  discount 
to  represent  the  value  of  the  delay,  and  of  course  also  of  the 
possible  doubt  attendant  upon  any  delay,  which  must  precede 
payment  by  the  promisor.  Any  person  taking  one  of  these 
promises  under  these  circumstances  ought  to  be  able  to  use  it 
in  set-off,  as  well  as  to  sue  upon  it,  in  both  cases  for  the  full 
nominal  value.  But  when  the  bank  has  come  to  that  degree  of 
embarrassment  that  it  has  to  suspend  business ;  or  when  the 
public  become  aware  of  what  they  deem  a  hopeless  degree  of 
insufficiency  in  its  assets  and  desperation  in  its  affairs,  whether 
indicated  by  the  actual  shutting  of  doors  or  by  other  facts  and 
symptoms  which  the  people  at  large  consider  equally  conclu- 
sive; then  the  bills  will  naturally  fall  out  of  circulation  as 
money  J  at  any  fixed  value,  and  will  be  taken  as  a  matter  of  bar- 
gain, and  more  or  less  of  speculation.  They  lose  their  traits  as 
money ;  usage  no  longer  makes  it  unusual  or  apparently  dis- 
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courteons  in  any  man  to  refuse  to  accept  them  as  such.  At 
this  stage,  and  not  before,  it  would  seem  to  be  time  to  deprive 
the  subsequent  taker  of  the  priyilege  of  securing  to  himself  a 
considerable  advantage  over  other  debtors  through  the  medium 
of  a  right  of  set-off. 

Note  payable  in  BanJMlh. 

Where  the  bank  is  the  holder  of  a  note,  which  is,  in  terms, 
made  payable  in  its  own  bills,  if  it  sues  thereon  it  shall  recover 
for  the  full  face  value  of  the  note,  without  regard  to  the  mer- 
chantable value.  For  even  after  the  issue  of  execution  the 
debtor  can  discharge  the  debt  by  a  payment  or  tender  of  the 
bills  of  the  bank.^  Though  it  would  seem  that  the  judgment 
must  in  such  a  case  express  the  fact  that  such  a  payment  or 
tender  shall  operate  to  discharge  the  defendant ;  inasmuch  as 
otherwise  a  simple  judgment,  given  for  so  much  money,  could 
not  legally  be  thus  satisfied,  even  as  towards  the  bank  itself, 
much  less  as  towards  any  assignee  of  the  bank,  except  of  course 
by  common  consent. 

Statute  of  Idmitationa. 

A  bank-note  is  not  subject  to  the  running  of  the  Statute  of 
Limitations,  as  any  other  simple  indebtedness,  or  promise  to 
pay  would  be,  although  the  bill  is  not  distinguishable  in  form 
from  such  a  promise.  Its  purpose  of  circulation  necessarily 
involves  this  result.  Every  time  that  it  is  reissued  by  the  bank 
the  promise  is  renewed,  and  it  must  usually  be  impossible  in 
the  case  of  any  particular  bill  to  say  how  often  it  has  passed 
into,  and  again  has  been  paid  out  by,  the  bank,  or  when  it  was 
last  so  paid  out.  But  even  if  in  any  individual  case  it  could 
be  shown  that  the  last  issue  was  at  a  time  so  long  past  that  the 
period  of  the  statute  has  since  elapsed,  yet  another  objection, 
which  goes  to  the  root  of  the  matter,  still  remains  behind.    For 

1  Abbott  V.  Agricultural  Bank,  11  Sm.  &  Mar.  406. 
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lapse  of  time,  iu  the  case  of  these  instruments,  affords  no  pre- 
sumption of  their  having  been  paid.  On  the  contrary,  their 
existence  in  other  hands  than  those  of  the  bank,  is  at  least 
prima  facie  evidence  of  non-payment,  since  they  are  never  paid, 
and  generally  speaking  payment  can  never  be  enforced  upon 
them  at  law,  unless  they  are  surrendered  to  the  promisor.^ 
Further,  as  already  shown,  a  new  contract  and  a  new  cause  of 
action  is  created  by  each  transfer,  so  that  the  statute  could  be- 
gin to  run  only  from  the  time  when  the  last  holder  came  into 
possession.^ 

Presentment  and  Demand, 

If  a  bank-note  is  made  payable  generally,  suit  may  be  brought 
upon  it  without  prior  demand.  Where  bills  are  made  payable 
at  any  particular  place,  as  at  the  banking-house  of  the  corpora- 
tion, the  rule  is  still  somewhat  doubtful.  It  has  been  held  in 
Georgia  that  demand  at  that  place  must  be  averred  and  proved.' 
In  other  decisions  it  has  been  asserted  that  the  suit  may  still 
be  sustained,  even  though  no  demand  has  been  made;  but 
that  if  the  bank  brings  the  money  into  court  and  shows  its 
ability  and  willingness  to  have  paid,  had  presentment  been 
made  at  the  place  named,  then  it  shall  lose  neither  interest  nor 
costs.* 

>  If  demand  be  necessary  at  all,  it  must  be  made  at  the  place 
designated  upon  the  face  of  the  instrument.  Even,  if  that 
place  be  other  than  the  corporate  banking-house,  the  rule  is 
unaffected  by  this  fact,  and  demand  at  the  banking-house  can- 
not be  substituted  for  demand  at  the  place  named.^ 

1  Hixvdale  v.  Lamed,  16  Mbmb.  70 ;  Rev.  Stat  c.  120,  §  4. 

s  Dougherty  v,  Weatern  Bank,  18  Geo.  287. 

*  State  Bank  v.  Van  Horn,  1  South.  882;  Haxtnn  v.  BUhop,  8  Wend.  18; 
Bijant  V.  Damariscotta  Bank,  18  Me.  240;  Bank  of  Niagara  u.  McCracken, 
18  Johns.  495 ;  where  the  individual  opinion  of  the  judge  ( Woodworth)  waa  thus 
stated,  but  no  decision  by  the  court  was  either  needed  or  giren.  See  Jefiersoii 
County  Bank  v.  Chapman,  19  id.  824 ;  ^ank  of  Kentucky  v.  Hickey,  4  Litt  225 

«  King  V.  Dedham  Bank,  15  Mass.  447 ;  Ware  v.  Street,  2  Head,  609. 
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The  course  has  often  been  adopted  of  requiring,  through 
statutes,  that  banks  putting  bills  in  circulation  shall  deposit 
with  some  public  officer  bonds  or  stocks  as  security  for  the 
ultimate  redemption  of  these  bills.  The  same  legislation  also 
usually  designates  the  manner  in  which  these  securities  may, 
upon  occasion,  be  resorted  to,  usually  through  the  medium  of 
the  same  State  official  who  receives  them.  But  provisions  of 
this  description  have  no  effect  upon  the  right  of  the  bill-holder 
to  sue  the  bank  directly,  unless  some  restriction  is  expressly 
imposed  in  terms  in  the  law  itself.  The  legislative  security  is 
not  given  instead  of,  but  in  addition  to,  the  holder's  private 
right  of  action.  It  is  collateral  to  that  right  and  cumulative ; 
but  does  not  supersede  it.  Neither  is  the  bill-holder's  right  to 
sue  for  any  balance  remaining  due  to  him,  infringed  by  the 
fact  that  he  has  received  as  large  a  dividend  upon  his  claim  as 
the  State  officer  is  able  to  pay  from  the  securities  deposited. 
He  is  entitled  to  payment  in  full.  In  his  suit  to  recover  the 
unsatisfied  balance,  he  will  be  held  simply  to  show  how  much 
he  has  already  had  paid  to  him  from  the  official  source,  and 
will  not  have  to  go  into  the  matter  of  the  sufficiency  or  cor- 
rectness of  the  official's  proceedings.    Nor  will  he  be  in  any 

» 

way  affected  by  the  assertion  or  proof  of  their  insufficiency  or. 
incorrectness.^ 

If  the  bank  becomes  insolvent,  it  is  well  to  make  a  demand. 
For  where  interest  upon  claims  on  bank-notes  is  allowed  at  all, 
the  current  of  authority  seems  to  be  in  favor  of  the  rule  of 
calculating  it  only  from  the  time  of  the  demand,  and  not  from 
the  date  of  the  suspension  or  of  the  commencement  of  pro- 
ceedings in  insolvency.  There  seems  no  sound  reason  for 
making  a  distinction  in  this  doctrine  by  reason  of  the  fact  that 
the  bills  are  or  are  not  made  payable  at  any  particular  place. 
If  no  place  is  named,  the  assumption  must  be  that  payment 
will  be  made  at  the  banking-house.  It  is  natural  for  the  holder 
to  demand  payment  there ;  and  therefore,  if  demand  would 

1  ConweU  v,  HiU,  14  Ind.  181. 
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otherwise  be  necessary  in  order  to  make  the  interest  begin  to 
run,  it  ought  also  to  be  necessary  though  the  bill  is  not  in 
terms  made  payable  at  any  especial  place.  The  date  of  the  bill 
has  nothing  whatsoever  to  do  with  the  matter ;  it  can  never, 
simply  as  such,  be  taken  as  the  starting-point  in  the  reckoning 
of  interest.^  Indeed,  the  date  of  a  bank-bill  is  a  matter  of  very 
little  moment.  As  has  been  seen,  it  does  not  afford  a  basis  for 
the  calculation  under  the  Statute  of  Limitations ;  and  evidence 
may  at  any  time  be  introduced  to  show  that  it  was  not  in  fact 
executed  or  issued  by  the  bank  until  long  after  its  nominal 
date.^ 

Hedemption, 

There  is  no  necessity  for  a  separate  presentment  and  de- 
mand upon  each  separate  bill.  Tlie  presentment  of  a  package 
is  perfectly  proper.*  But  for  the  purpose  of  determining  in 
what  description  of  coin,  and  in  how  many  pieces  of  each 
respective  denomination,  payment  may  be  legally  tendered  by 
the  bank,  it  has  a  right  to  treat  each  bill  as  a  distinct  demand.^ 
An  artifice,  which  is  often  resorted  to  by  banks  when  short  of 
funds,  is  to  delay  payment  upon  the  bills  presented  as  much  as 
.possible  by  the  exercise  of  every  method  of  exhausting  time 
which  the  ingenuity  of  the  officers  can  invent.  The  employ- 
ment of  only  a  single  official,  the  inspection  by  him  with 
affected  accuracy  and  minuteness  of  each  individual  bill  pre- 
sented, the  slow  counting  out  by  him  of  the  smallest  coins  in 
which  payment  can  be  legally  made,  are  all  familiar  devices  by 
which  banks  hard  pressed  not  unfrequently  seek  relief.  Such 
proceedings  have  been  uniformly  and  resolutely  condemned  by 

1  Ringo  V.  TniBtees  of  Real  Estate  Bank,  8  Eng.  668 ;  Bank  Commissionen  o. 
La&yette  Bank,  4  Edw.  Ch.  287.  But  in  Ohio,  interest  has  been  allowed  from 
the  date  of  suspension  of  specie  payment.  Atwood  v.  Bank  of  Chillicothe,  10 
Ohio,  626. 

>  Selfridge  v.  Northampton  Bank,  8  VTatts  &  S.  820. 

*  Refers'  Bank  v.  VTiliard,  24  ni.  488. 

4  Boatman's  Savings  Institution  v.  Bank  of  Missouri,  88  Mis.  497. 
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the  courts.  The  duty  and  undertaking  of  the  bank  is  not  alone 
to  redeem  its  bills,  but  to  redeem  them  with  reasonable  de- 
spatch ;  and  intentional  dilatoriness  is  a  clear  breach  of  the 
obligation.  What  is  reasonable  despatch  is  a  point  of  course 
incapable  of  accurate  abstract  definition.  No  precise  number 
of  officers  can  be  declared  to  be  necessary,  and  no  precise 
number  of  minutes  or  seconds  can  be  arbitrarily  allotted  as 
proper  for  the  payment  of  a  certain  number  of  bills.  The  bank 
is  entitled  to  an  opportunity  to  satisfy  itself  of  the  genuineness 
of  the  bills  before  it  pays  them.  But  unless  some  peculiar 
circumstances  give  rise  to  unusual  suspicions,  it  is  expected  to 
be  able  to  do  this  with  considerable  expedition.  In  each  par- 
ticular case  the  court  will  look  at  all  the  circumstances,  and 
will  from  them  infer  the  animus  of  the  bank.  If  the  design 
appears  to  have  been  evasive,  and  an  effort  on  the  part  of  the 
bank  to  create  delay  simply  as  such  and  in  order  to  secure 
its  own  selfish  advantage,  then,  though  the  officers  have  scru- 
pulously observed  the  technical  requirements  of  the  law, 
though  they  have  never  refused  redemption,  but  have  main- 
tained a  steady  payment,  they  will  not  be  absolved  from  the 
just  result  of  their  really  unfair  conduct.  The  non-infringe- 
ment of  the  letter  of  the  law  will  not  cover  the  real  infringe- 
ment of  its  spirit.  The  proceedings  will  be  regarded  as 
tantamount  to  a  deliberate  refusal  in  terms  on  the  part  of  the 
corporation  to  redeem  its  circulation  on  demand.  Though  the 
officers  may  have  carefully  reiterated  their  intention  to  redeem, 
yet  the  testimony  of  facts  will  outweigh  that  of  words.  But  if 
the  bona  fide  intent  was  apparent  to  redeem  the  bills  with  suf- 
ficient rapidity,  and  according  to  the  usual  course  of  banks  in 
this  department,  then  the  bank  could  be  held  only  upon  the 
ground  of  a  culpable  deficiency  in  its  arrangements  and  facili- 
ties, amounting  to,  and  for  which  it  would  be  liable  as,  gross 
negligence.^ 

^  SaffoUc  Bank  v.  Lincoln  Bank,  8  Mason,  1 ;  Reapers'  Bank  v.  Willard,  24 
BL  488 ;  People  o.  State  Treasurer,  4  Mich.  27. 
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As  a  general  rule  banks  are  entitled  to  the  benefit  of  the 
limitation  of  bank  hours.  It  is  absolutely  necessary  that  they 
should  have  some  of  the  afternoon  hours  firee  from  the  inter- 
ruptions, and  even  more  from  the  constant  changes  in  their 
accounts  and  money  matters,  unavoidably  produced  by  the 
transactions  of  business.  But  an  effort  to  take  advantage  of 
bank  hours,  which  is  clearly  evasive  of  a  reasonable  duty,  will 
not  be  protected.  Thus,  if  a  parcel  of  bills  be  presented  just 
before  the  close  of  bank  hours  for  redemption,  a  refusal  to  redeem 
simply  because  the  transaction  could  not  be  wholly  completed 
before  the  hour  would  be  unjustifiable ;  but  if  it  would  neces- 
sitate the  trespassing  to  a  substantial  and  really  inconvenient 
extent  into  the  afternoon  period  of  office  labor,  then  the  refusal 
would  be  proper.  The  criterion  of  reasonableness  will  be  ap- 
plied in  all  such  cases,  and  only  within  its  protection  will  the 
rule  of  banking  hours  be  recognized  and  respectedt^ 

Payment  of  Lost  or  Destroyed  Bank-notes. 

Ordinarily  payment  upon  a  bank  bill  or  note  is  conditional 
upon  its  surrender.  Four  classes  of  cases  have  arisen  in 
which  payment  has  been  sought  to  be  enforced  without  an 
offer  of  surrender ;  viz.,  where  there  has  been,  1,  destruction 
of  the  whole  bill ;  2,  loss  of  the  whole  bill ;  8,  destruction  of 
a  part  of  the  bill. ;  and,  4,  loss  of  a  part  of  the  bill. 

I.  Destructiofh  of  the  whole  biU.  The  least  difficulty  is  en- 
countered in  laying  down  the  rule  in  this  case.  It  cannot  be 
questioned  that  if  the  total  and  absolute  destruction  of  the 
bills  can  be  shown,  the  last  holder  or  owner  of  them,  he  who 
was  entitled  to  demand  payment  upon  them  at  the  time  of  the 
destruction,  can  recover  from  the  bank ;  not  of  course  upon 
the  instruments  themselves,  which  must  be  offered  for  surren- 
der as  preliminary  to  collection  upon  them,  but  upon  the  origi- 
nal promise  of  the  bank  of  which  they  were  the  documentary 

1  Suffolk  Bank  v.  Lincoln  Bank,  8  Mason,  1 ;  People  v.  State  Tieaamer,  24 
ni.  488. 
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eyideuce.  This  rule  is  perfectly  established,  and  the  difficulty 
arising  in  cases  of  destruction  does  not  grow  out  of  any  doubt- 
fulness concerning  it,  but  out  of  the  stringent  rules  which  are 
applied  to  the  sufficiency  of  the  evidence  offered  by  the  plain* 
tiff.  It  is  obvious  that  the  bank  must  always  labor  under  ex- 
treme disadvantages  in  suits  of  this  character,  and  the  courts 
have  made  it  their  task  to  surround  it  with  such  substantial 
protection  as  the  nature  of  the  case  permits.  It  is  probable 
that  in  the  great  bulk  of  such  cases  the  bank  would  be  without 
any  possible  means  of  disproving  either  the  plaintiff's  posses- 
sion, or  the  alleged  destruction  of  the  bills,  even  though  the 
entire  story  were  false.  Beyond  the  testimony  to  these  points 
therefore  he  is  further  held  to  considerable  accuracy  in  the 
secondary  evidence,  descriptive  of  the  bills  and  notes  asserted 
to  have  been  destroyed.  Proof  of  destruction  of  bills  and 
notes  is  not  enough ;  it  must  be  proof  of  the  destruction  of  specific 
bills  and  notes,  and  this  can  be  accomplished  only  by  means  of 
a  description  of  each  one  of  them.  Evidence  adduced  by  the 
plaintiff  and  naturally  uncontroverted  by  the  bank,  that  he  had 
lost  in  a  fire  a  parcel  of  the  circulating  bills  of  the  bank 
amounting  in  all  to  a  certain  sum  is  insufficient,  for  it  would 
not  serve  as  an  identification  of  the  bills,  nor  enable  the  bank 
to  protect  itself  against  them  should  the  destruction  at  any 
time  afterward  appear  not  to  have  been  accomplished.  The 
same  impossibility  of  identifying  the  bills  would  render  it  also 
impossible  to  give  to  the  bank  any  sufficient  bond  of  indem- 
nity against  ladappearance.  For  no  particular  bills  could  be 
described  in  such  a  bond.  It  was  well  observed  in  the  Massa- 
chusetts case  cited,  that  ^'  the  defendants  have  not  contracted 
to  redeem  their  bills,  except  upon  their  production  and  deliv- 
ery ;  and  it  is  the  negligence  or  misfortune  of  the  plaintiff  that 
they  cannot  be  produced.  The  plaintiff  is  then  bound  to  fur- 
nish an  equivalent ;  to  put  the  defendants  in  as  good  a  position 
as  if  the  bills  were  produced.  If  he  cannot  do  this  he  has  no 
right  to  shift  the  consequences  of  the  loss  upon  a  party  in  no- 
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wise  answerable  for  it.  .  .  .  Upon  the  whole  matter,  the  court 
are  of  opinion  that  to  permit  a  plaintiff  to  recover  .  .  .  upon 
bUls  circulating  as  currency  and  available  to  any  one  taking 
them  bona  fide^  without  such  means  of  distinguishing  the  par- 
ticular bills  as  would  admit  of  an  adequate  indemnity,  would 
open  a  wide  door  to  fraud,  would  be  incompatible  with  the 
reasonable  security  and  rights  of  the  defendants,  and  is  not 
required  by  law."  The  whole  opinion  in  this  cause,  delivered 
by  Judge  (since  United  States  Attorney  General)  Hoar  is 
very  satisfactory  and  conclusive.  It  will  be  observed  however 
that  the  doctrine  first  laid  down  in  this  paragraph  is  not  at  all 
impeached  by  this  or  any  other  of  the  cases  cited,  the  re- 
sult of  all  of  which  is  to  be  referred  wholly  to  the  fact  that  in 
all  of  them  the  respective  plaintiffs  were  unable  to  identify  the 
destroyed  bills.  Had  they  been  able  to  do  so,  by  describing 
the  mark  of  the  issue  and  the  numbers  of  the  bills,  so  that 
they  could  have  executed  a  sufficient  bond  of  indemnity  against 
their  future  reappearance,  they  could  have  recovered  upon 
them,  and  possibly  even  without  being  held  to  give  such  a  bond, 
which  is  in  none  of  these  cases  asserted  to  be  indispensable,^ 
and  in  that  cited  from  the  Alabama  Reports  is  distinctly 
stated  to  be  needless.  The  theory  of  the  law  would  not  require 
it.  The  right  to  recover  on  the  original  indebtedness  ought  to 
be  perfect  upon  satisfactory  proof  of  destruction.  Tlie  require- 
ment of  a  bond  would  seem  to  be  matter  of  equity  rather  than 
law.  Yet  so  just  and  reasonable  does  it  seem,  that  the  courts 
of  law  are  sometimes  willing  to  enforce  it. 

The  description,  whether  by  number  and  mark  of  issue  or 
other  means  of  identification,  is  mere  matter  of  proof  upon 
the  trial.  It  need  not  be  set  forth  in  the  pleadings ;  and  a 
declaration  describing  only  a  certain  number  of  the  notes 


^  Tower  v.  Appleton  Bank,  8  Allen,  887 ;  Borridge  v,  Geauga  Bank,  Wright 
(Ohio),  688 ;  Bank  of  Mobile  v.  Meagher,  88  Ala.  622 ;  Bank  of  LoniBville  v.  Sum- 
men,  14  B.  Monr.  806 ;  Hagerstown  Bank  v.  Adams'  Express  Co.,  46  Penn.  St 
419 ;  Hinsdale  v.  Bank  of  Orange,  6  Wend.  878. 
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or  bills  of  a  certain  bank  and  of  a  certain  denomination  is 
Bnfficient.^ 

II.  Lo%%  of  the  whole  bill.  In  this  case  it  cannot  be  doubted 
that  the  loser  could  have  no  right  to  demand  payment  of  the 
original  debt  from  the  bank.  It.  may  be  properly  considered 
that  so  long  as  the  bill  in  a  perfect  condition,  that  is  to  say  not 
materially  mutilated,  continues  to  exist,  the  original  debt  is 
inseparable  from  it.  It  is  only  after  it  has  been  destroyed 
either  wholly  or  to  such  an  extent  that  it  has  lost  its  negotia- 
bility, that  the  right  to  sue  upon  the  original  indebtedness 
accrues.  For  bank-notes  notoriously  pass  by  delivery.  Any 
person  who  takes  them  bona  fde  for  value  has  a  claim  against 
the  bank  for  their  amount,  which  is  unaffected  by  any  previous 
circumstance  in  the  chain  of  title.  This  being  the  case  there- 
fore it  is  clear  that  the  bank  may  be  called  upon  to  pay  twice 
over  if  it  can  be  held  to  pay  both  the  loser  and  a  subsequent 
bona  fide  holder.  There  is  no  reason  why  the  bank  should  be 
subjected  to  a  gross  and  obvious  injustice  simply  to  relieve  the 
loser  from  a  hardship  or  misfortune.  Neither  is  it  possible  to 
give  a  satisfactory  bond  of  indemnity.  Even  supposing,  which 
could  rarely  happen,  that  the  loser  could  so  accurately  describe 
the  bills  that  they  could  be  identified  and  distinguished  from 
all  others  of  the  same  issue,  still  the  bank  would  be  obliged  to 
pay  thpm  to  any  bona  fide  holder  who  presented  them,  and  it  is 
not  likely  that  they  would  be  presented  at  the  counter  for  re- 
demption by  any  other  party.  The  thief  or  the  finder  would 
hardly  resort  to  this  means  of  securing  the  profit  of  his  booty. 
Even  if  it  could  be  supposed  that  he  would  do  so,  still  it  would 
be  imposing  upon  the  bank  an  onerous  duty,  growing  out  of  no  ^ 
negligence  or  misconduct  on  its  own  part,  to  require  it  to 
watch  for  and  detect  the  wrong-doers.  Adjudicated  cases  sup- 
port this  view.2    But  there  has  been  very  little  discussion  of 

1  Carey  ».  GreeDo,  7  Geo.  79. 

>  Hinsdale  v.  Bank  of  Orange,  6  Wend.  878 ;  Kartin  v.  Bank  of  United  Statea, 
4  Wash.  G.  C.  268. 
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the  Bubject,  rather  one  would  think  because  it  was  so  plain  that 
it  left  no  room  for  doubt  than  from  any  deficiency  in  opportu- 
nity or  temptation  to  institute  such  suits.  Yet  strange  to  say 
one  State  has  adorned  its  judicial  annals  with  decisions  to  the 
contrary  effect.^  However  amusing  may  be  the  rhetoric  of  the 
court  in  the  earlier  of  the  two  causes  cited,  it  is  impossible  to 
pretend  that  they  are  entitled  to  be  deemed  legal  authorities. 
To  support  this  criticism  it  is  needful  only  to  give  in  the  judge's 
own  language  the  consideration  upon  which  he  was  content 
to  base  his  ruling :  "  It  would  be  difficult  for  any  ingenuity  to 
designate  a  happy  casualty  by  which  he  (the  owner)  could 
flatter  himself  with  the  hope  of  his  having  them  restored."  We 
are  constrained  to  doubt  the  conclusiveness  of  this  gracefully 
phrased  argument.  Some  stress  is  laid  in  tliis  case  upon  the 
fact  that  the  plaintiff  and  loser  had  published,  apparently  in 
the  newspapers,  notice  of  his  loss  and  of  his  claim  to  the  bills. 
The  legal  effect  of  such  publication  has  never  been  judicially 
declared.  But  it  cannot  be  conceived  that  any  practical  advan- 
tage would  be  likely  to  accrue  from  it.  No  court  would  of 
course  regard  it  as  constructive  notice  to  any  particular  mem- 
ber of  the  community ;  ^  and  to  bring  home  to  him  actual  knowl- 
edge by  showing  that  he  had  read  the  notice  and  that  he  knew 
or  ought  to  have  known  from  it  that  at  the  time  he  took  the 
bills  they  were  the  identical  ones  therein  described,  would  re- 
quire such  a  rare  combination  of  lucky  circumstances  as  it  is 
quite  inconceivable  should  ever  occur.  Notice  of  tlie  loss  of  a 
certain  number  of  bills  of  a  certain  denomination  issued  by 
a  certain  bank  would  of  course  be  utterly  meaningless.  No 
individual  bills  would  be  described  thereby,  and  the  circula- 
tion of  the  entire  issue  could  not  be  stayed  because  an  indi- 
vidual had  met  with  a  loss. 

Waters  v.  Bank  of  Georgia,  B.  M.  Charlt.  198 ;  Robinson  v.  Bank  of  Darien, 
18  Geo.  66.    This  case  adds  the  important  proviso  that  suitable  indemnit7  must 
be  tendered  bj  the  pUuntiiT.    As  ire  hare  taken  pains  to  show  in  the  text  a 
leally  efficient  indemnity  maj  be  regarded  as  a  practical  impossibility, 
s  Bank  of  United  States  v.  Sill,  6  Conn.  106. 
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m  and  IV.    Destruction  of  a  part  of  the  bill ;  lost  of  a  part 
of  the  bill.    These  two  may  be  considered  together,  for  they 
both  rest  upon  the  same  general  principle.    That  principle  is 
that  a  piece  or  fraction  only  of  a  bank-bill  is  non-negotiable. 
Negotiability  is  an  attribute  of  the  bill  as  a  whole.    When  it 
has  been  severed  into  parts  tliis  quality  pertains  to  no  one  of 
them.    They  are  not  even  payable  pro  tanto,  according  to  the 
ratio  of  the  size  of  the  part  to  the  whole.    Any  person  who 
takes  a  piece,  takes  it  subject  to  aH  the  equities  which  burdened 
it  in  the  hands  of  the  party  transferring  it.     It  makes  no  dif- 
ference whether  or  not  value  has  been  parted  with  by  the  holder 
in  exchange  for  it.    It  must  be  traced  back  through  the  series 
of  intermediate  holders  until  it  is  brought  into  the  hands  of 
the  first  person  who  received  it  in  its  fractional  condition.     If 
he  came  by  it  dishonestly,  or  if  he  found  it  and  so  parted  with 
no  value  in  exchange  for  it,  then  this  imperfection  in  his  title 
adheres  to  it  throughout  its  entire  subsequent  career,  and  no 
recovery  can  be  had  upon  it.    Hence  it  is  obvious  that  the  bank 
can  never  be  held  to  pay  more  than  once  upon  one  bill.    Only 
the  original  owner  who  was  entitled  to  the  whole  bill  could 
show  a  good  title  and  he  only  could  recover.    There  seems 
therefore  to  be  no  sound  reason  why  any  person  presenting  a 
fragment  of  a  bill  and  proving  conclusively  his  ownership  of 
the  whole  bill,  could  the  remainder  of  it  be  produced,  should 
not  be  allowed  to  recover  its  full  amount.    For  there  can  be 
no  other  true  owner  of  the  entire  bill',  and  no  one  who  cannot 
prove  himself  such  can  ever  recover.    But  claims  of  this  de- 
scription would  seem  to  be  peculiarly  proper  for  demanding  that 
indemnity  be  given  to  the  bank,  and  it  will  be  seen  on  exami- 
nation of  the  cases  cited  below  that  it  is  generally  expected. 
Tlie  obstacle  of  difficulty  in  identification  no  longer  exists ; 
and  cases  can  easily  be  conceived  in  which  it  might  appear 
after  the  bank  had  made  the  payment,  that  an  imposition  had 
been  successfully  practised.    The  proper  privilege  of  the  bank 
is  to  require  surrender  of  the  whole  bill  before  paying  it,  and 
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if  this  privilege  is  taken  away  in  any  peculiar  casQ,  every  safe- 
guard against  conceivable  injury  in  consequence  should  be 
given  in  its  stead.  We  have  stated  the  doctrine  as  it  seems 
to  us  and  as  it  is  laid  down  by  many  weighty  authorities.^  Es- 
pecially conclusive  is  the  reasoning  of  Judge  Marcy  in  Hins- 
dale V.  Bank  of  Orange.  Lord  EUenborough  had  expressed 
the  opinion  that  the  rightful  owner  of  the  whole  bill,  holding 
a  half  only,  could  not  maintain  his  action  because  the  other 
half  might  come  into  the  hands  of  a  bona  fide  holder  who 
could  sue ;  and  so  two  recoveries  might  be  had.^  But,  says 
Judge  Marcy,  this  implies  the  negotiability  of  the  second  half. 
If  it  is  non-negotiable,  of  course  it  can  never  come  into  the 
hands  of  a  bona  fide  holder,  and  Lord  Ellenborough's  supposed 
difficulty  can  never  arise :  that  it  is  non-negotiable  ^^  is  as  clear 
to  my  mind  as  the  proposition  is  certain  that  a  part  is  not  equal 
to  the  whole."  Certainly  the  impression  in  the  community  is 
so  general  to  the  same  effect,  that  it  would  be  difficult  to  imag- 
ine that  any  person  could  in  real  honesty  and  good  faith  re- 
ceive a  half  of  a  bank-bill  as  money.  To  the  same  effect,  and 
very  excellently  put,  is  the  decision  cited  from  4  Washington 
C.  C.  Reports. 

The  custom  of  severing  bank-bills  to  send  them  more  safely 
by  mail  has  been  so  common,  that  cases  where  one-half  was 
either  lost  or  destroyed  have  been  of  frequent  occurrence ;  and 
were  it  not  for  the  ruling  of  Lord  EUenborough  there  would  be 
no  break  in  the  uniform  maintenance  of  the  doctrine  above 
laid  down.  As  it  is,  a  comparison  of  the  reasoning  upon  the 
one  side,  and  the  other  is  clearly  in  its  favor,  and  the  authori- 
ties which  support  it  are  so  abundant  that  it  ought  not  to  be 

• 

1  Hinsdale  v.  Bank  of  Orange,  6  Wend.  878 ;  State  Bank  v.  Aersten,  8  Scam. 
185 ;  Commercial  Bank  v.  Benedict,  18  B.  Moor.  807  ;  Northern  Bank  v.  Farmers' 
Bank,  id.  606 ;  Patton  v.  State  Bank,  2  N.  &  M.  464 ;  Armat  v.  Union  Bank,  id. 
471,  n. ;  United  States  Bank  v.  Sill,  5  Conn.  106 ;  Bullet  v.  Bank  of  Pennsjlvania, 
2  Wash.  C.  C.  172 ;  Martin  v.  Bank  of  the  United  States,  4  id.  258 ;  Bank  of  Vir- 
ginia V.  Ward,  6  Munf.  166 ;  Farmers'  Bank  v.  Reynolds,  4  Band.  186. 

3  Major  V.  Johnson,  8  Camp.  824. 
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any  longer  open  to  question.  If  it  is  correct,  it  follows  that 
it  makes  no  difference  whether  the  missing  half  has  been  utter- 
ly destroyed  or  only  lost.  The  effect  of  the  two  facts  upon 
the  right  of  the  lawful  owner  to  recover  is  precisely  tlie  same. 
But  if  the  contrary  doctrine,  as  asserted  by^  Lord  Ellenborough, 
is  to  be  sustained,  then  a  material  distinction  will  be  established 
between  the  two  classes  of  cases.  Upon  proof  of  utter  destruc- 
tion of  all  parts  of  the  bill  save  that  presented  for  redemption, 
the  holder  of  that  part  must  be  allowed  to  recover,-  if  not  upon 
it,  yet  upon  the  original  indebtedness.  Clearly  the  analogy  of 
the  case  of  destruction  of  the  whole  must  govern.  But  if  only 
a  loss  of  the  other  parts  be  proved,  then  the  holder  of  the  part 
presented  cannot  recover,  for  precisely  the  same  reasons  that 
he  could  not  do  so  had  he  lost  the  whole  bill.  The  theory  then 
adopted  is  that  the  other  part  or  parts  are  as  negotiable  as  the 
whole,  and  of  course  the  same  rule  applies  to  both  cases. 

The  holder  of  a  part  is  never  entitled  to  a  proportionate 
payment.  The  indebtedness  is  indivisible.  Some  one  person 
is  entitled  to  the  whole,  and  no  other  person  can  be  entitled  to 
any  thing  less.^ 

An  effort  has  sometimes  been  made  by  banks  to  save  them- 
selves altogether  from  the  necessity  of  ever  paying  upon  any 
portion,  less  than  the  whole,  of  a  bill,  by  publishing  the  state- 
ment that  they  will  not  hold  themselves  liable  upon  severed 
bills,  and  by  otherwise  using  such  means  as  are  in  their  power 
to  notify  the  community  generally  of  this  purpose.  But  such 
attempts  are  utterly  impotent  towards  effecting  the  desired 
immunity.  The  bank  is  simply  a  party  to  the  contract 
to  which  the  rightful  owner  is  the  other  party.  Neither 
can,  by  a  simple  proclamation  of  its  wishes  or  intentions,  inju- 
riously affect  the  rights  which  the  law  gives  to  the  other  under 
the  contract  and  as  an  essential  part  of  it.  The  sole  exception 
must  lie  in  the  express  assent  of  the  other  party,  and  his  con- 
sequent voluntary  abandonment  of  his  rights,  which  would 

^  Fanners'  Bank  v.  Reynolds,  4  Rand.  186. 
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have  to  be  affirmatively  shown.  So  improbable  an  inference 
as  against  the  bill-holder  will  never  be  based  solely  upon  the 
simple  fact  of  the  declarations  made  by  the  bank,  and  pub- 
lished by  it  in  newspapers.^ 

When  the  plaintiff  in  a  suit  upon  a  bank-bill  recovers,  he  is 
entitled  only  to  the  amount  of  the  bill  and  interest  thereon,  which 
as  above  stated,  must  apparently  be  calculated  from  the  time 
of  his  making  an  actual  demand  for  redemption,  and  the  ordi- 
nary costs  of  court.    Incidental  damages  can  never  be  allowed.* 

K  several  firms  undertake  to  issue  bills  for  circulation,  stat- 
ing that  any  one  of  the  firms  will  redeem,  the  firms  are  sever- 
ally liable  upou  every  bill  so  issued  which  does  not  designate 
in  terms  by  which  firm  it  will  be  paid.^ 

Title  and  Suits. 

It  is  familiar  that  the  title  in  bank-notes  passes  by  mere  de- 
livery. It  has  also  been  seen  that  the  receiver  of  bills  has  the 
position  of  an  original  promisee  of  the  bank.  He  does  not 
take,  as  by  an  assignment,  only  the  title  of  the  person  paying 
them  over  to  him.^  He  need  only  receive  them  in  the  usual 
course  of  business  for  a  full  and  fair  consideration  and  in  good 
faith.  His  title  is  then  unimpeachable  by  any  party  though 
they  may  have  been  put  in  circulation  fraudulently,  or  may 
have  been  stolen  from  the  bank  or  from  a  subsequent  holder.^ 
Hence  it  follows  as  a  rule  of  law  that  possession  is  prima  facie 
evidence  of  title.  The  holder  may  sue  the  bank  and  recover  sim- 
ply by  virtue  of  such  possession,  unless  the  bank  can  show  by 
positive  proof  that  the  possession  was  obtained  mala  fide.    The 

1  Martin  v.  Bank  of  the  United  States,  4  Wash.  C.  C.  258 ;  United  States  Bank 
V.  Sill,  5  Conn.  106. 

*  Bank  of  St  Mary's  v,  St  John,  26  Ala.  666. 
»  Taylor  ».  Cook,  14  Iowa,  601. 

*  Ante,  p.  4. 

B  Bay  V.  Coddington,  6  Johns.  Ch.  64,  and  cases  there  cited ;  White  v.  How, 
8  McLean,  111 ;  Robinson  v.  Bank  of  Darien,  18  Geo.  66 ;  Maury  v,  Ingraham,  28 
Miss.  171.    Also  see  especially  Goldsmid  v,  Lewis  County  Bank,  12  Barb.  407. 
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bank  may  always  safely  pay  the  holder  and  will  discharge  itself 
thereby,  unless  it  knows,  or  has  sufficient  reason  to  know,  that 
the  possession  was  fraudulently  come  by.^  But  the  mere  fact 
that  the  bills  have  passed  tlirough  the  hands  of  a  lona  fide 
owner  since  the  theft  or  fraud  does  not  wholly  wipe  out  its 
effect.  Such  a  holder  cannot  transmit  a  pure  title  to  one 
receiving  them  firom  him  with  notice  of  the  facts.^ 
.  Bank-bills  are  now  usually  made  payable  to  bearer,  though 
sometimes  they  are  expressed  to  be  payable  to  A.  B.  (naming 
some  person  who  may  be  either  real  or  fictitious)  or  bearer. 
The  rights  of  the  holder  are  not  in  any  shape  affected  by  the 
use  of  the  latter  form.  Bills  so  written  are  for  all  purposes 
precisely  the  same  as  if  they  had  been  made  simply  payable  to 
bearer.  In  a  suit  upon  such  a  bill  once  instituted  in  one  of 
the  United  States  courts  it  was  argued,  that  the  person  named 
might  not  have  been  competent  to  sue  the  defendants  in  those 
courts.  The  objection  was  disposed  of  by  the  Supreme  Court 
of  the  United  States  with  the  remark,  ^'  This  court  has  uni- 
formly held  that  a  note  payable  to  bearer  is  payable  to  any- 
body and  not  affected  by  the  disabilities  of  the  nominal  payee.^ 

BUlrfioldera  ;  their  JRighta  and  Privities, 

It  has  been  said,  and  with  evident  justice,  that  bill-holders 
ought  to  be  entitled  to  protection  in  preference  over  other  cred- 
itors of  the  bank.  They  are  in  fact  the  public ;  and  though 
they  are  not  legally  obliged  to  receive  bank-bills  in  payment, 
yet  custom  and  courtesy  make  it  in  most  cases  morally  obliga- 
tory upon  them  to  do  so,  such  being  the  ordinary  and  univer- 
sal course  of  dealing  between  man  and  man.  They  are  not, 
like  most  of  its  other  creditors,  dealing  with  the  bank  with  the 
expectation  of  mutual  advantage.    But  obvious  as  is  the  pro- 

1  New  Hope  and  Delaware  Bridge  Co.  v.  Perrj,  11  Bl.  467. 

2  Olmstead  v.  Winstead  Bank,  82  Conn.  278. 

>  Bank  of  the  Commonwealth  of  Kentucky  v,  Wister,  2  Pet.  818 ;  Ballard  v. 
Bell,  1  Mason,  C.  C.  248. 

27 
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priety  of  affording  a  preferential  protection  to  the  community 
at  large  in  the  persons  of  those  who  may  at  any  time  happen 
to  be  the  holders  of  bills  of  a  failed  bank,  yet  it  is  a  matter 
which  can  only  be  accomplished  through  the  medium  of  legis- 
lation. In  default  of  statutory  provisions  the  law,  as  adminis- 
tered by  judges,  is  impotent  in  the  premises,  and  the  bill-hold- 
ers occupy  a  like  position  with  all  other  classes  of  creditors.^ 
Laws  howeVer  have  not  unfrequently  been  passed  for  the  pur- 
pose of  correcting  this  evil ;  and  the  shareholders  have  been 
declared  liable,  to  a  greater  or  less  extent,  to  contribution  for 
the  benefit  of  the  owners  of  the  circulating  paper .^  The  litiga- 
tion under  such  statutes  has  been  very  much  less  than  might 
have  been  expected.  The  course  and  result  of  that  which  has 
arisen  has  necessarily  depended  in  each  case  very  much  upon 
the  peculiar  language  of  the  law.  It  is  fully  discussed  in  the 
chapter  on  ^'  Shares  and  Shareholders." 

An  irregularity  in  the  original  organization  of  the  corpora- 
tion, which,  had  the  matter  been  pressed,  might  at  any  time 
have  resulted  in  the  forfeiture  of  the  charter,  will  not  operate 
to  relieve  the  shareholders  from  their  liability  for  the  ultimate 
redemption  of  the  circulating  notes.^  But  any  individual  share- 
holder who  took  any  part  in  the  irregular  organization  cannot 
recover  any  thing  from  another  shareholder  upon  any  notes  he 
himself  may  happen  to  hold.^ 

If  a  bank,  for  the  purpose  of  redeeming  its  circulating  paper, 
makes  a  valid  assignment  of  assets  sufficient  for  that  purpose, 
it  is  incumbent  upon  the  shareholders,  who  are  ultimately 
liable  for  the  redemption,  to  keep  such  supervision  as  may  be 
deemed  requisite  over  the  transactions  of  the  assignees.  K 
these  persons  embezzle  or  misappropriate  or  waste  the  assets, 
the  shareholders  still  remain  liable  to  make  good  the  deficiency. 

1  Oochitu&te  Bank  v.  Colt,  1  Gray,  882. 

2  Robinson  t;.  Bank  of  Darien,  18  Geo.  66 ;  Grew  v.  Breed,  10  Met  669 ;  Cochita- 
ate  Bank  v.  Colt,  1  Grajr,  882. 

'  McDougald  v.  Bellamy,  18  Geo.  411 ;  McDongaid  v.  Lane,  id.  444. 
^  Robinson  v.  Lane,  19  Geo.  887. 
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The  assignees  are  in  fact  agents  of  the  shareholders.  The  bill- 
holders  are  merely  beneficiaries,  without  being  active  parties 
to  the  arrangement  or  able  to  veto  it ;  they  are  accordingly 
under  no  obligation  to  maintain  any  watch  over  the  assignees, 
and  will  not  be  required  to  suflTer  for  their  default.^ 

If  the  charter  or  the  organic  law  reserves  a  power  to  the 
legislature  to  alter  or  modify  any  of  the  provisions  of  such 
charter  or  law,  a  statute  may  at  any  time  afterward  be  legally 

passed  to  render  the  shareholders  liable  for  the  circulation. 

• 

The  reservation  in  the  charter  or  law  prevents  the  subsequent 
enactment  from  being  unconstitutional.  It  has  been  also  held 
that  if  the  natural  construction  of  the  later  statute  expresses 
a  clear  intention  to  cover  all  corporations  which  it  can  legally 
cover,  all  those  which  were  capable  of  such  modification  would 
be  considered  as  coming  within  its  terms.^ 

Unfaithful  management  on  the  part  of  the  bank  officials, 
which  renders  them  liable  to  the  corporators,  does  not  neces- 
sarily, perhaps  ever,  render  them  also  liable  to  the  bill-holders.^ 
Even  if  they  could  be  held  to  such  a  liability,  the  Statute  of 
Limitations  will  run  in  their  favor.  If  the  statutory  period  has 
elapsed  since  the  malfeasance  or  negligence  took  place,  a 
fortiori  if  it  has  elapsed  since  the  failure  or  stoppage  of  the 
bank,  the  liability  will  be  at  an  end.^ 

A  bank-bill  stolen  from  the  bank  and  fraudulently  put  in 
circulation  is  good  as  against  the  bank  in  the  hands  of  any 
hoTui  fide  holder  for  value,  provided  the  bill  was  completed  in 
its  execution  as  an  instrument  at  the  time  of  the  theft.  But  if  it 
was  incomplete  in  any  material  respect  and  this  defect  was 
fraudulently  supplied  subsequently  to  the  robbery,  then  its 
redemption  cannot  be  enforced.^    The  cited  case  was  argued 

^  RobiiiBon  v.  Lane,  19  Geo.  837. 
3  Reciprocitj  Bank,  29  Barb.  869 ;  22  N.  Y.  9. 
>  Branch  v.  Roberta,  60  Barb.  485. 
^  Hinsdale  v.  Lamed,  16  Mass.  70. 

^  Salem  Bank  v.  Gloucester  Bank,  17  Mass.  1 ;  Gloucester  Bank  v.  Salem  Bank, 
id.  88. 
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by  eminent  counsel,  and  excited  unusual  interest  at  the  time. 
The  bills  sued  upon  had  been  completed  in  every  respect  with 
the  sole  exception  of  the  president's  signature.  In  this  con- 
dition they  were  put  away  in  the  cashier's  desk,  a  place  of  very 
slight  security,  and  were  thence  stolen  ;  the  president's  signa- 
ture was  forged,  and  they  were  placed  in  circulation.  The 
plaintiffs,  among  other  arguments,  urged  that  the  bank  should 
be  held  liable  on  the  ground  that  it  had  been  guilty  of  gross 
negligence  in  leaving  the  bills  thus  exposed  when  they  were  in 
a  state  so  nearly  perfect.  But  the  court  held  that  no  case  was 
made  out.  The  fact  that  the  independent  crime  of  forgery 
necessarily  intervened  between  the  theft  and  tlie  issuing,  and 
was  indispensable  to  the  possibility  of  issuing,  rendered  it 
impossible  to  hold  the  bank. 

Bills  which  have  been  improperly  pledged  to  a  creditor  of 
the  bank,  as  security,  with  the  distinct  understanding  that  they 
shall  not  be  put  in  circulation,  but  shall  be  held  strictly  by  way 
of  security,  do  not  constitute  a  part  of  the  circulating  paper 
of  the  bank.  The  pledgee  is  not  a  bill-holder,  and  is  not  en- 
titled to  any  of  the  rights  or  privileges  which  are  accorded  to 
bill-holders.  He  cannot  use  the  bills,  as  bills ;  but  must  come 
in  as  an  ordinary  creditor,  on  his  debt.^ 

MUcellaneoui  JRiUings. 

Statutory  provisions  restricting  banks  from  issuing  the  bills 
of  banks  not  incorporated  within  the  same  State  have  been 
quite  common.  In  their  absence  a  bank  may  of  course  pass 
over  its  counter  and  circulate  any  species  of  money,  not  abso- 
lutely illegal,  which  the  customer  will  take.^  Such  laws  do 
not,  however,  prevent  the  sale  of  foreign  bills  by  one  bank  to 
another,  simply  for  the  purpose  of  facilitating  their  redemp- 
tion.^   But  if  a  bank  in  another  State  establishes,  in  a  State 

1  Dayenport  v.  City  Bank  of  Buffalo,  9  Paige,  12. 

2  Ballflton  Spa  Bank  v.  Marine  Bank,  16  Wis.  120. 
s  BufBUo  aty  Bank  v.  Ck>dd,  25  N.  Y.  168. 
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where  Buch  legislation  exists,  an  agency  to  discount  bills  with 
its  own  bank-notes,  this  would  be  a  violation  of  the  law.  The 
bank  would  acquire  no  title  to  the  bills  so  discounted  and  could 
not  maintain  a  suit  for  their  collection.^  A  much  finer  dis- 
tinction was  drawn  in  a  case  decided  in  the  State  courts  of 
Alabama,'  a  distinction  which  seems  rather  too  subtle  to  be 
generaUy  adopted,  but  which  shall  be  given  for  consideration. 
A  banking  company,  it  was  held,  receiving  from  a  foreign 
banking  corporation  bills  of  that  corporation,  upon  general 
deposit,  would  be  entitled  to  pay  them  out  again,  since  they 
would  be  simply  its  own  money.  Neither  would  it  make  any 
difference  that  it  had  agreed  with  the  foreign  bank  to  redeem 
all  such  bills  presented  at  its  counter.  It  is  not  the  agent  of 
the  foreign  bank  to  ^*  issue ''  such  bills,  in  which  case  there 
would  certainly  be  a  violation  of  the  statute.  The  decision,  it 
was  intimated,  might  have  been  different  had  the  declaration 
alleged  a  special  deposit  of  these  bills  to  the  end  that  they 
should  be  paid  out  as  money  for  the  benefit  of  the  depositor. 

Where  the  same  law  in  one  section  declares  it  to  be  a  mis- 
demeanor to  ^^  pass  or  receive ''  notes  below  a  certain  denomi- 
nation, and  in  another  section  inflicts  the  penalty  of  a  fine 
upon  a  bank  which  ^^  makes  or  issues  "  such,  the  former  sec- 
tion does  not  apply  to  a  bank  paying  such  over  its  counter. 
The  latter  section  is  exclusive  of  the  other  and  can  alone  be 
enforced  against  the  corporation.^ 

A  statute  ^^  to  prohibit ''  the  issuing  and  circulating  of 
unauthorized  bank  paper,  creates  a  liability  in  tort,  and  not 
in  contract,  for  its  breach.^ 

Bank-bills  are  circulated  upon  the  credit  of  the  bank  which 
issues  them,  not  upon  that  of  any  individual  who  pays  them 
over  to  aiiother.    Hence  it  follows  that  there  is  no  warranty  of 

1  Bowman  v,  CecU  Bank,  8  Gnuit,  88. 

3  Wray  v.  Tuskegee  Ins.  Co.,  84  Ala.  68. 

s  State  V.  Bank  Of  FayetteyiUe,  8  Jones  Law,  460. 

«  Lawler  v.  Burt,  7  Ohio  St  840. 
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value,  or  of  ultimate  payment,  upon  the  transfer  of  a  bank- 
note. Though  it  is  probable  that  tliere  is  a  warranty  of  its 
genuineness,  as  being  in  fact  a  note  for  the  amount  named  on 
its  face,  issued  and  payable  by  the  bank  by  which  it  purports  to 
have  been  issued  and  to  be  payable.^ 

A  principle,  which  would  seem  too  obvious  to  require  judicial 
sanction,  has  been  declared  in  Massachusetts :  That  a  bank 
cannot  issue  bills  or  notes  upon  the  basis  of  a  "  special " 
deposit.^  This  deposit  could  not  be  used  for  their  redemption ; 
it  cannot  be  availed  of  in  business  transactions  to  produce 
profit  and  increase  the  funds  of  the  bank.  The  bank  has  not 
even  the  right  to  meddle  with  it  temporarily  further  than  is 
essential  for  its  safe-keeping. 

In  Pennsylvania  the  State  law  required  banks  to  keep  their 
circulation  at  par,  and  imposed  a  forfeiture  amounting  to  a 
certain  percentage  upon  their  circulating  paper  if  they  failed 
to  do  so.  It  was  held  by  the  courts  that  the  phrase  '^  at  par  " 
signified  ordinarily  equivalent  to  gold  and  silver  for  financial 
and  commercial  purposes.  Also  that  the  forfeiture  was  in  the 
nature  of  a  penalty,  not  of  a  tax.^ 

Isiue  of  Circulating  Notes  hy  Banks  of  States. 

In  divers  States  banks  have  been  established,  which  were, 
properly  speaking,  State  institutions,  and  not  corporations  of 
the  ordinary  sort  established  by  individuals  from  their  private 
funds  and  conducted  by  them  for  their  private  benefit.  The 
various  institutions  of  this  description  do  not  of  course  repeat 
each  other  in  all  matters  of  detail,  but  those  of  them  at  least 
which  have  come  into  the  courts  resemble  each  other  in  their 
main  features,  and  consequently  in  the  legal  character  im- 
pressed by  those  features.    Formally  a  corporation  is  created. 

1  Edmunds  v.  Digges,  1  Gratt  869. 

*'  Foster  v.  Essex  Bank,  17  Mass.  479. 

'  Harriflbtug  Bank  v.  Commonwealth,  26  Fenn.  St  461. 
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It  has  its  corporate  name  and  seal,  its  president,  directors,  and 
other  customary  officers  of  a  bank.  But  the  election  of  the 
officers  is  reserved  to  the  legislature.  The  capital  is  supplied 
from  the  public  treasury  or  from  the  pledge  of  public  revenues, 
and  the  State  is  the  sole  stockholder.  Further,  the  State  some- 
times directly  guarantees  the  ultimate  redemption  of  the  circu- 
lation. For  these  banks  have  been  uniformly  banks  of  issue ; 
in  fact  the  plausible  purpose  of  their  creation  has  usually  been 
the  furnishing  of  a  stable  and  reliable  currency  for  tlie  people 
of  the  commonwealth.  The  assumption  of  this  function  it  is' 
which  has  caused  the  constitutionality  of  the  banks  and  the 
legality  of  their  notes  or  bills  to  be  questioned,  on  the  ground 
that  the  issuing  of  these  notes  or  bills  was  in  truth  and  in  sub- 
stance the  emission  of  bills  of  credit  by  the  State,  in  contrar 
vention  of  the  provision  of  the  National  Constitution.  Twice 
the  Supreme  Court  of  the  United  States  has  had  occasion  to 
hear  and  determine  causes  involving  this  point,  and  each  time 
after  thorough  arguments  the  decision  has  been  in  favor  of  the 
constitutionality  of  the  bank  and  the  validity  of  its  bills  or 
notes.^ 

The  reasoning  in  the  opinions  which  embody  these  rulings 
must  be  regarded  as  perfectly  satisfactory.  The  definition  of 
the  term  "bills  of  credit"  has,  not  unnaturally,  given  consider- 
able difficulty  to  the  judges.  Perhaps  the  best  is  to  be  found 
in  the  cause  cited  froin  11  Peters,  which  is  as  follows :  "  A  paper 
issued  by  the  sovereign  power,  containing  a  pledge  of  its  faith, 
and  designed  to  circulate  as  money."  To  whatever  other  crit- 
icism this  may  be  open,  it  certainly  must  be  deemed  broad 
enough.  Even  if  it  be  conceivable  that  an  instrument  could 
fall  within  this  description  and  not  be  a  bill  of  credit,  it  must 
at  least  be  admitted  that  an  instrument  which  does  not  fall 
within  this  description  cannot  be  a  "  bill  of  credit,"  in  the  sense 

1  Briscoe  r.  Bank  of  the  Commonwealth  of  Kentucky,  11  Pet.  267 ;  Darring- 
ton  t7.  Bank  of  the  State  of  Alabama,  18  How.  (U.  S.)  12;  Owen  v.  Branch  Bank 
at  MobUe,  8  Ala.  26S. 
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of  the  prohibition  of  the  United  States  Constitution.  It  does 
not  require  much  thought  to  see  that  the  bills  or  notes  issued 
by  the  bank  of  a  State  do  not  display  these  characteristics. 
They  are  not  issued  by  the  sovereign  power,  not  even  by  an 
agent,  at  least  in  a  legal  sense,  of  the  sovereign  power.  They 
are  issued  by  an  independent  corporation,  having  every  essen- 
tial and  customary  attribute  of  a  complete  and  perfect  corporate 
banking  company.  They  are  not  issued  upon  the  credit  or  faith 
of  the  ^tate.  They  do  not  on  their  face  bear  any  promise  or 
pledge  by  or  even  on  behalf  of  the  State  for  their  redemption. 
The  directors  of  the  bank  have  no  authority  to  offer  such  a 
pledge.  On  the  contrary  they  put  forth  instruments  whose 
promise  purports  to  be  and  is  based  upon  the  corporate  respon- 
sibility solely.  The  corporation  may  be  sued  on  the  bills.  It 
has  assets  and  a  capital.  It  is  upon  the  faith  or  credit  of  these 
primarily  and  immediately  that  the  circulating  notes  are  issued, 
or  must  be  conclusively  presumed  to  be  issued.  The  contingent 
and  remote  undertaking  of  the  State  finally  to  redeem  them  if 
the  bank  is  unable  to  do  so,  does  not  in  the  view  of  the  law 
constitute  the  credit  upon  which  they  are  issued  or  circulate. 
A  case  which  came  into  the  Supreme  Court  from  the  State  of 
Missouri  is  useful  in  this  connection,  as  demonstrating  by  con- 
trast the  accuracy  of  these  positions.^  In  that  case  promises  to 
pay  were  issued  under  legislative  authority ;  they  were  signed 
and  countersigned,  and  offered  to  the  public  by  State  officials ; 
they  were  to  be  redeemed  in  a  designated  manner  also  by  State 
officials  out  of  public  moneys;  they  ranged  in  denomination 
from  fifty  cents  to  ten  dollars  each.  It  could  not  be  questioned 
that  these  were  properly  "  bills  of  credit."  When  the  genuine 
bill  thus  appears  in  its  proper  shape,  it  appears  as  a  very  dif- 
ferent article  indeed  from  the  bank-notes  of  the  Bank  of  the 
State  of  Alabama  or  of  the  Bank  of  the  Commonwealth  of 
Kentucky. 

1  Craig  V.  State  of  Misioari,  4  Fet  410. 
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This  brief  disposition  of  the  topic  suffices  only  to  state  what 
must  be  deemed  a  doctrine  established  beyond  possible  question 
hereafter,  and  as  such  would  not  justify  a  longer  discussion 
here ;  but  the  cited  cases,  especially  that  in  11  Peters,  are  very 
exhaustive,  and  deserve  thorough  examination  if  the  complete 
history  of  the  discussion  is  sought  for. 


CHAPTER  IX. 
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Liability  of  Stiiscribers  for  the  FuU  Amount  of  their  Subscriptions. 

The  obligation  of  payment  upon  a  subscription  for  shares  in 
the  capital  stock  of  a  banking  corporation  is  created  and  per- 
fected by  the  act  itself  of  subscription.  In  the  absence  of  a 
proviso  to  the  contrary,  the  whole  amount  is  payable  imme- 
diately upon  demand.  But  it  may  be  stated  that  it  shall  be 
demanded  only  in  instalments  of  specified  amounts,  respectively, 
to  be  called  for  not  before  certain  periods ;  and  the  statement 
will  enter  into  and  become  a  valid  part  of  the  contract  of  sub- 
scription, except  in  cases  where  it  conflicts  with  the  charter 
or  the  organic  law  under  which  the  corporation  exists.  But  no 
statement,  however  explicit,  in  the  original  contract  of  subscrip- . 
tion  can  relieve  the  subscriber  from  the  ultimate  necessity  of 
paying  the  full  par  value  of  the  full  number  of  shares  he  sub- 
scribes for,  so  long  as  any  creditors  of  the  corporation  remain 
unpaid.^ 

The  shifts  to  which  shareholders,  who  have  only  paid  a  per- 
centage of  the  par  value  of  their  shares,  have  resorted,  in  order 
to  avoid  furtlier  payments  after  the  corporation  has  proved  un- 
successful, are  very  numerous.  But  they  have  uniformly  met 
with  well-deserved  failure,  at  least  so  long  as  bona  fide  debts  of 
the  bank  were  outstanding.  Among  the  most  common  of  these 
subterfuges  has  been  an  agreement  or  understanding  entered 
into  at  the  time  of  subscription  between  the  subscriber  and  the 
directors  to  the  effect  that  only  a  partial  payment,  or  sometimes 

1  Palmer  v.  Lawienoe,  8  Sandf.  161 ;  Lewis  v,  Bobertson,  18  Sm.  &  Mar.  658. 
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even  no  real  payment  at  all,  shall  be  demanded.  Notes  of  the 
nominal  subscriber  are  then  given,  upon  which  it  is  agreed  that 
no  collection  shall  ever  be  demanded.  The  shares  are  or  are 
not  actually  transferred,  as  the  case  may  be;  but  whether 
transferred  or  not  they  are  always  regarded  as  the  property  of 
the  bank;  while  at  the  same  time  the  direction  is  able  to 
assume  that  all  the  stock  has  been  taken  and  paid  for.  Want 
of  consideration,  it  has  been  held,  cannot  be  set  up  in  these 
cases.^  An  irregularity  in  the  organization  of  tlie  corporation, 
whether  intentional  and  fraudulent  or  merely  accidental,  has 
also  often  been  urged  as  a  ground  for  invalidating  stock- 
subscriptions,  at  least  so  far  as  they  have  not  been  already  paid 
up.^  But  this  plea  cannot  be  sustained  to  the  injury  either  of 
corporate  creditors  or  of  subsequent  bona  fide  purchasers  or 
holders  of  the  stock,  who  have  taken  it  without  participation  in 
or  knowledge  of  any  illegality  or  fraud.  Where  there  has  been 
fraud,  the  maxim,  in  pari  delicto  potior  est  conditio  possidentis^ 
has  been  relied  upon  as  a  ground  why  the  corporation  could 
not  recover.  It  might  avail  if  the  question  lay  only  between 
the  bank  and  the  subscriber ;  but  the  corporation  in  such  cases 
.is  not  regarded  as  the  real  or  exclusive  party  in  interest.  It  is 
rather  a  trustee  for  the  creditors ;  and  they,  who  are  therefore 
the  real  parties,  are  certainly  not  in  pari  delicto. 

Neither  does  it  relieve  any  one  subscriber  that  the  subscrip- 
tion of  another  is  invalid.  It  does  not  on  this  account  follow 
that  his  own  subscription  is  invalid.  Each  one  may  be  indi- 
vidually sued ;  and  if  he  would  defend,  he  must  set  up  some 
matter  going  to  his  own  individual  case,  and  constituting  a 
part  of  his  own  especial  dealing  or  contract  with  the  corpora- 
tion.^ That  the  corporation  has  been  dissolved  by  the  expiration 

1  Agricultural  Bank  v.  Burr,  28  Me.  256 ;  Litchfield  Bank  v.  Church,  29 
Conn.  187. 

3  Palmer  v.  Lawrence,  8  Sandf.  161 ;  Pine  River  Bank  v,  Hodsdon,  46  N.  H. 
114,  and  cases  cited ;  Cowles  t;.  Gridlej,  24  Barb.  801 ;  Johnston  v.  Southwestern 
R.R.  Bank,  8  Strobh.Eq.  268;  Minor  v.  Mechanics'  Bank  of  Alexandria,  1  Pet. 
46 ;  McDougald  v.  Lane,  18  Geo.  444. 

s  Sagory  o.  Dubois,  8  Sandf.  Ch.  466 ;  Litchfield  Bank  v.  Church,  29  Conn.  187. 
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of  its  charter,  or  by  the  judicial  forfeiture  thereof,  or  that  it  has 
ceased  to  act  as  such ;  or  that  it  has  stopped  business,  or  has 
even  gone  into  insolvency,  are  none  of  them  facts  which  suffice 
to  remove  the  liability.  The  receiver  or  the  trustee,  or  whoever 
else  may  have  charge  of  the  corporate  affairs  for  the  purpose  of 
winding  them  up  and  settling  with  the  creditors,  succeeds  to 
all  the  rights  of  the  corporation  in  this  respect.  It  is  not  only 
within  his  power,  but  it  is  a  part  of  his  legal  duty,  to  enforce 
collections  of  unpaid  stock-subscriptions,  so  far  as  may  be  need- 
ful to  discharge  the  corporate  indebtedness.  It  makes  no  differ^ 
ence  that  all  prior  calls  and  instalments  have  been  duly  paid. 
Neither  does  a  provision  for  the  forfeiture  of  stock  in  case  of  a 
default  in  the  payment  of  an  instalment  have  any  bearing  upon 
this  rule.  It  cannot  supersede  the  obligation  to  pay  in  full ; 
but  is  to  be  construed  as  cumulative.^ 

The  doctrine  that  the  stock  subscriptions  are  in  the-nature 
of  a  trust  fund  for  payment  of  corporate  liabilities  seems  to  be 
well  established.  From  it  results  the  principle  that  subscribers 
cannot  avail  themselves  of  the  Statute  of  Limitations  in  bar  of 
the  claims  of  creditors  to  have  full  payment  made.  For  the 
subscribers  are  chargeable  with  the  trust,  and  though  the  cor- 
poration may  never  have  seen  fit  to  enforce  it,  yet  the  ce^tuii 
do  not  thereby  lose  their  rights.^  The  collection  in  due  season 
by  the  corporation  is  a  matter  lying  wholly  between  itself  and 
the  subscribers.  The  neglect  of  the  former  cannot  exonerate 
the  latter  from  obligations  which  do  not  run  alone  to  the  cor- 
porate body  for  its  sole  benefit,  but  rather  continue  through  it, 
as  through  a  conduit  pipe,  for  the  real  and  ultimate  benefit  of 
creditors.  The  corporation  cannot  stand  between  the  real 
debtors  and  the  real  creditors,  and  by  its  Uuhes,  continued  for 
six  years,  which  under  such  circumstances  would  often  be  vol- 

1  Sagory  p.  Dubois,  8  Sandf.  Ch.  466 ;  Lewis  v.  Robertson,  18  Sm.  &  Mar.  568 ; 
Bank  of  St  BCary's  v,  St.  John,  26  Ala.  h.  a.  666 ;  Thornton  v.  Lane,  11  Geo.  469. 

*  Payne  v.  Bullard,  28  Miss.  88 ;  King  v.  £Uiott,.6  Sm.  &  Mar.  447 ;  Arthur 
V.  Commercial  &  R.R.  Bank  of  Vicksburg,  9  id.  480.  Also  see  cases  cited  supra, 
reference  8,  which  also  assert  the  doctrine  of  a  trust  aa  laid  down  in  the  text 
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iintary  and  culpable,  save  the  former  from  a  bona  fide  liability 
to  the  latter.  The  eited  case  of  Payne  v.  Bullard,  however, 
allows  the  possibility  of  one  very  reasonable  exception  to  this 
rule  in  the  case  where  the  bank  ceases  to  elect  officers  and  to 
carry  on  business.  A  contemporaneous  cessation  of  the  trust 
may  be  fairly  considered  as  taking  place,  from  the  date  of 
which  the  statute  may  properly  begin  to  run.  Whether  the 
corporation  itself  by  neglecting  for  six  years  to  call  for  any 
instalment  would  tliereby  forfeit  its  rights  to  demand  further 
payments  for  any  other  purpose  than  that  of  meeting  corporate 
debts  which  the  corporate  assets  do  not  suffice  to  pay,  is  a  ques- 
tion which  has  never  been  decided.  Probably  the  bank  would 
not  be  regarded  as  having  released  its  original  subscribers 
simply  because  it  had  refrained  from  mulcting  them  for  a  few 
years.  But  the  lapse  of  several  years  creates  a  natural  pre- 
sumption that  the  subscriptions  have  been  paid  in,^  and  there- 
fore one  who  held  through  mesne  conveyances  from  an  original 
subscriber,  and  had  had  no  personal  knowledge  of  the  fact  that 
full  payments  had  not  been  made,  might  have  a  reasonable  and 
a  sufficient  claim  to  protection. 

To  the  same  doctrine  of  trust  must  be  referred  the  further 
principle  that  a  subscription  for  bank  stock  cannot  be  dimin- 
ished after  it  is  once  made.  So  soon  as  it  is  legally  complete 
it  is  an  obligation  from  which  even  the  directors  cannot  grant 
the  subscriber  any  absolution,  either  for  the  whole  or  for  any 
part,  which  will  avail  him  as  against  persons  who  were  credit- 
ors of  the  corporation  prior  to  the  diminution.  The  directors 
do  not  represent  these  persons,  and  are  unauthorized  to  dis- 
charge an  indebtedness  of  which  they  are  the  real  beneficiaries. 
Though  as  towards  subsequent  creditors  the  proceeding  may 
doubtless  be  perfectly  valid,  if  not  tainted  in  any  respect  with 
iU-faith.a 

After  shares  have  been  issued  the  owner  of  course  has  the 

1  Agricultural  Bank  v.  Burr,  28  Me.  266. 
'  Fajiie  V.  Ballard,  supra. 
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ordinary  power  to  sell  and  transfer  them;  equally  whether 
the  whole  price  or  only  an  instalment  has  been  paid  up,  unless 
the  by-laws  declare  otherwise.  But  before  this  stage  has  been 
reached,  while  his  position  is  simply  that  of  a  subscriber,  his 
privilege  of  transfer  exists  indeed,  but  is  subject  to  the  restric- 
tion that  it  will  not  be  valid  so  far  as  to  relieve  him  from  his 
liability  upon  the  unpaid  balance  of  his  subscription,  unless  it 
is  assented  to  by  the  corporation,  and  his  assignee  is  accepted, 
either  directly  or  by  sufficient  implication,  in  his  place.  AAer 
such  acceptance  the  assignor  is  fully  relieved  and  exonerated 
from  all  liability  on  his  subscription,  and  the  assignee,  by 
virtue  of  the  same  act,  succeeds  in  every  respect  to  all  the  lia- 
bilities, rights,  privileges,  and  disabilities  of  his  assignor,  as 
herein  above  set  forth.^  After  an  issue  of  shares  the  share- 
holder is  an  owner  of  assignable  personal  property ;  before  the 
issue  he  is  only  a  party  to  a  contract  in  which  his  interest  can 
be  divested  only  with  the  consent  of  the  second  contractor. 

It  has  been  held  in  New  York  that  signature  of  the  articles 
of  association  and  writing  a  certain  number  of  shares  opposite 
the  signer's  name  have  the  legal  effect  of,  and  are  valid  as  a 
subscription  for,  that  number  of  shares :  and  this,  although  the 
document  does  not  in  terms  profess  to  be,  or  to  create,  a  con- 
tract of  subscription.^  The  articles  provided  for  in  sect.  5  of 
the  Act  of  1864  are  similar  in  their  nature,  and  the  cited 
cases  form  proper  precedents  for  the  determination  of  like 
questions  arising  in  regard  to  them.  That  the  organization 
certificate  provided  •  for  in  sect.  6  is,  if  not  strictly  a  sub- 
scription in  itself,  at  least  such  proof  of  subscription  as  would 
estop  any  signer  from  denying  the  fact,  does  not  admit  of  a 
doubt. 

1  Cowles  t>.  Cromwell,  26  Barb.  418 ;  Palmer  v.  Lawrence,  8  Sandf.  161 ;  Cole 
V.  Rjan,  62  Barb.  168. 

'  Cole  V.  Ryan,  supra ;  Dayton  v,  Bont,  7  Bosw.  116. 
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Liability  of  Shareholders  in  Excess  of  their  Shares  of  Capital 

Stock. 

Liability  of  this  description  is  the  creature  solely  of  legislar 
tion.  It  can  arise  only  under  the  charter  or  under  the  organic 
law  of  the  corporate  existence.  The  general  liability  of  all 
combined  may  be  restricted  to  the  single  duty  of  paying 
off  and  redeeming  all  the  paper  of  the  bank  which  is  cir- 
culating as  currency  at  the  time  of  the  winding  up  of  its 
affairs ;  or  it  may  be  extended  to  embrace  the  entire  corporate 
indebtedness  of  every  description.  The  extent  of  the  possible 
liability  of  each  individual  may  be  unlimited  save  by  the  amount 
of  his  proportion  of  the  aggregate  indebtedness  of  all ;  or  it 
may  be  specially  restricted  by  the  proviso  that  it  shall  not  ex- 
ceed a  certain  absolute  amount,  as  for  example  the  amount  of 
the  par  value  of  all  the  shares  held  by  him.  This  last  proviso 
is  of  frequent  occurrence  in  banking  statutes.  It  is  often 
loosely  expressed ;  but  it  seems  that  the  obvious  intention  of 
the  legislators  will  be  allowed  to  correct  the  inaccuracy  of  their 
phraseology.  Thus  where,  by  the  language  of  the  act,  the 
measure  of  a  stockholder's  liability  was  stated  to  be  ^^the 
amount  of  his  stock,"  a  literal  interpretation  would  have  per- 
mitted only  a  forfeiture  of  his  shares.  But  6ince  this  must 
take  place  at  any  rate,  and  the  law  thus  construed  would  be 
foolish  and  superfluous,  it  was  held  that  the  words  should  be 
treated  as  if  they  had  read,  as  it  was  doubtless  intended  that 
they  should  read,  "  A  sum  equal  to  the  amount  of  his  stock."  ^ 
The  amount  of  his  stock  will  be  determined  by  estimating  his 
shares  at  their  par  value  without  regard  to  the  market  price.^ 

A  provision  that  the  liability  shall  attach  only  when  the 
debts  exceed  twice  the  amount  of  the  capital  stock,  has  been 
construed  to  signify  not  the  nominal  capital  stock,  but  only 
the  amount  which  has  been  actually  paid  in.    If  the  debts 

1  In  re  Empire  City  Bank,  18  N.  Y.  199. 

3  Thornton  v.  Lane,  11  Geo.  469 ;  Lane  v.  Monis,  10  id.  162. 
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are  more  than  double  this  amount  then  the  stockholders  will 
be  held.i 

After  a  bank  has  been  organized  either  under  a  charter  or 
under  a  general  banking  law  the  legislature  will  have  no  power 
to  create  by  subsequent  enactment  any  personal  liability  on 
the  part  of  the  stockholders  in  excess  of  the  loss  of  the  money 
paid  in  by  them  for  their  shares.  The  effort  in  fact  aims  at 
impairing  the  obligation  of  a  contract,  and  as  such  would,  of 
course,  be  fruitless.  But  if  the  charter  or  the  organic  law 
contained  a  clause  declaring  them  subject  to  future  alteration 
or  amendment,  then  the  obstacle  to  the  subsequent  creation  of 
personal  liability  is  removed.  In  that  case  a  general  law, 
passed  for  the  purpose  of  affecting  banking  corporations  gen- 
erally, will  affect  all  such  as  have  been  organized  under  a 
charter  or  a  law  containing  this  reservation.  Neither  will  it 
make  any  difference  that  the  articles  of  association  distinctly 
assert  that  there  shall  be  no  personal  liability ;  for  these  are 
valid  only  as  they  are  in  perfect  subjection  to  and  in  accord- 
ance with  all  the  results,  direct  and  indirect,  arising  out  of  the 
law  of  the  corporate  existence.^  Where  ^^  the  original  stock- 
holders, their  successors  and  assigns,"  are  declared  liable,  the 
literal  interpretation  will  be  so  far  modified  as  to  hold  only  those 
persons  who  are  holders  at  the  time  when  the  default  takes 
place,  and  the  liability  accrues.^ 

Who  is  Liable  as  a  Shareholder. 

As  a  general  rule  any  person  whose  name  is  registered  on 
the  stock-ledger  of  the  corporation  as  a  shareholder  will  be  held 
liable  as  such.  The  records  in  this  book  are  prima  fade  evi- 
dence of  ownership.^  If  persons  have  suffered  their  names  to 
be  entered  as  stockholders,  though  by  virtue  of  some  arrange- 

1  Minor  r.  Mechanics'  Bank  of  Alexandria,  1  Pet  46. 

^  Inrt  Empire  City  Bank,  18  N.  Y.  199 ;  /n  rv  OUrer  Lee  &  Ck>.'8  Bank,  21 
id.  9. 

>  Bond  V.  Appleton,  8  Mais.  472.  «  Thornton  v.  Lane,  11  Geo.  459. 
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ment  with  the  bank  by  which  it  is  agreed  that  they  shall  only 
assume  this  appearance  without  making  any  payments  or  be- 
coming stockholders  in  fact,  still  they  will  be  held  to  all  the 
liabilities  of  ordinary  and  regular  owners  for  the  benefit  of  cred- 
itors.^ Even  where  directors,  for  the  purpose  of  sustaining 
the  credit  of  the  -bank  and  without  any  ulterior  motive  beyond 
the  corporate  welfare,  allow  shares  to  be  placed  in  their  names 
pimply  as  a  cover  and  because  they  believe  that  the  same  could 
not  be  properly  purchased  or  owned  by  the  bank,  they  will  be 
treated  as  owners  so  far  as  liability  is  concerned.  When 
shares  have  been  hypothecated  and  placed  in  the  transferee's 
name  on  the  books,  it  has  been  said  that  probably  both  the 
transferror  and  the  transferee  could  be  held  to  contribute ; 
but  that  certainly  the  transferee  could,  simply  because  the 
property  appears  in  his  name.*^  But  where  shares  have  been 
placed  in  the  name  of  a  person  without  his  consent,  express 
or  implied,  and  without  consideration  passing  from  him,  he 
will  be  liable  as  a  stockholder  only  in  cases  where  it  is  shown 
affirmatively  that  he  has  acted  fraudulently  in  the  matter,  or 
with  the  purpose  of  injuring  the  creditors  of  the  bank.^ 

Executors,  who  have  invested  funds  of  the  estate  in  bank- 
shares,  without  leave  under  the  will  or  by  law  to  do  so,  do  not 
thereby  make  the  estate  liable  to  contribution  as  a  share- 
holder.* 

Necessary  Preliminaries  to  Suits  against  Shareholders, 

Whether  any,  and  if  so  what,  proceedings  are  necessary,  as 
preliminary  to  the  suit  by  the  creditor  against  the  stockholder, 
is  a  matter  concerning  which  the  authorities  are  not  wholly 
uniform.  The  better  principle  seems  to  be  that  recourse 
should  first  be  had  to  the  corporation,  and  that  some  evidence 
of  the  incapacity  of  the  corporation  to  meet  the  demand  should 

1  In  re  Reciprocity  Bank,  22  N.  Y.  9. 

«  In  re  Empire  City  Bank,  18  N.  Y.  199. 

3  Robinson  v.  Lane,  19  Geo.  887.  «  Diren  v,  Lee,  86  N.  Y.  802. 
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be  furnished  before  the  right  of  action  against  the  individuals 
will  accrue.^  Such  recourse  would  naturally  take  the  form  of 
a  suit  at  law  against '  the  bank ;  and  such  evidence  could 
scarcely  take  a  better  form  than  a  return  of  ntdla  bona  made 
by  the  sheriff  upon  an  execution  issued  against  the  corporate 
property.  Though,  of  course,  any  evidence  which  simply  tencU 
to  show  a  total  want  of  assets  on  the  part  of  the  bank  must  be 
open  to  rebuttal  by  positive  proof  of  the  existence  of  such 
assets.^  In  ordinary  cases  so  long  as  there  are  assets  which 
have  not  been  divided  among  the  creditors,  the  shareholders 
cannot  be  looked  to.  A  dividend  consuming  the  whole  property 
ought  first  to  be  declared,  and  it  will  be  no  excuse  for  a  suit 
brought  before  its  declaration,  that  it  has  been  postponed 
indefinitely  for  the  purpose  of  preventing  a  sacrifice  of  the  prop- 
erty. It  is  to  be  inferred  from  tlie  cited  cases  that  such  post- 
ponement is  improper.  The  creditors  are  entitled  to  immediate 
payment  and  cannot  be  held  to  wait,  perhaps  for  years,  until 
the  parties  having  charge  of  the  assets  have  brought  tliem  into 
a  condition  to  be  advantageously  turned  into  money.  The  diffi- 
culty of  disposing  of  them  at  once,  in  order  to  excuse  the  failure 
to  do  so,  must  be  something  verging  upon  temporary  impossi- 
bility. But  in  that  case  the  right  of  the  creditor  to  inmiediate 
payment  will  bo  regarded  as  paran^ount  to  the  right  of  the 
stockholder  to  have  the  assets  first  exhausted.  The  court 
may  then  order  an  apportionment  of  the  corporate  debts  among 
the  shareholders.  For  it  is  just  that,  if  any  such  inevitable 
delay  is  to  be  encountered  in  winding  up  the  afiairs,  the  hard- 
ships induced  by  it  should  be  borne  rather  by  the  parties  who 
owe  than  by  those  to  whom  the  debt  ruus.^ 

But  even  in  cases  where  a  judgment  has  been  actually 
recovered  against  the  bank,  it  does  not  absolutely  conclude  a 
stockholder.    If  an  effort  is  made  to  levy  the  execution  issued 

1  Grew  o.  Breed,  10  Met  669 ;  Cochituate  Bank  o.  Colt,  1  Gray,  882. 
>  Pajrne  v.Bollartl,  28  Miss.  88;  Hewett  v .  Adams,  60  Me.  271;  54  id.  206; 
Thornton  v.  Lane,  11  Geo.  469 ;  Harris  r.  Lane,  16  id.  217. 

s  /n  rs  Bectprodty  Bank,  22  N.  Y.  9;  In  re  Bedprodty  Bank, 29  Barb. 
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under  such  judgment  upon  his  property,  he  will  be  allowed  to 
bring  his  writ  of  error  to  obtain  a  reversal.  For  though  he 
was  not  strictly  and  technically  a  party  to  the  suit,  and  would 
not  even  have  been  allowed  to  appear  and  defend  it,  though  his 
private  property  had  been  attached  in  it,^  yet  his  interest  in 
its  result  and  his  personal  liability  thereby  entailed  make  him 
privy  to  it;  and  justice  requires  that  since  the  proceedings 
did  not  profess  to  conclude  him  personally,  and  did  not 
directly  summon  him  as  a  defendant  to  attend  to  and  contest 
it,  he  should  have  the  opportunity  afterwards  to  be  heard 
before  his  property  is  taken  from  him.^ 

But  upon  the  other  hand  it  has  been  held  in  Georgia,  where 
this  whole  matter  has  been  the  subject  of  much  litigation,  that 
where  the  statute  makes  both  directors  and  shareholders  liable, 
the  liability  will,  in  the  absence  of  distinct  language  to  the 
contrary,  be  joint  and  not  several ;  and  the  liability  of  the 
shareholders  will  be  primary  and  original  and  not  secondary 
and  collateral,  to  that  of  the  directors ;  and  will  not  require 
that  of  the  directors  to  be  fii*st  resorted  to.^  Again,  in  Ala- 
bama, it  was  held  that  the  holders  of  the  circulating  notes  or 
bills  of  a  foreign  banking  corporation,  which  had  become  insol- 
yent,  might  bring  their  bill  in  equity,  charging  fraud  and  seek- 
ing a  discovery  and  an  accounting,  making  the  directors, 
stockholders,  and  agents  of  the  company  respondents,  without 
first  obtaining  a  judgment  at  law.^  This  case  however  is 
somewhat  beside  the  precise  question ;  and  the  Georgia  cases 
can  hardly  be  allowed  to  overrule  those  cited  to  sustain  the 
doctrine  of  the  preceding  paragraph,  which  is  also  fortunate  in 
having  the  support  of  sound  reason  in  addition  to  judicial 
authority.  Only  one  remark,  in  the  cited  case  of  Lane  v. 
Morris,  is  worthy  of  note.    It  is  to  the  effect  that  the  liability 

1  Whitman  v.  Coz,  26  Blaine,  886 ;  Merrill  v.  Shaw,  88  Maine,  267. 
*  Rankin  r.  Sherwood,  88  Mune,  609. 

>  McDougald  o.  Lane,  18  Geo.  444 ;  Rohinaon  v.  Bealle,  20  id.  276 ;  Lane  v. 
Morria,  8  id.  468. 

«  Bank  of  St.  Mary's  v.  St.  John,  26  Ala.  666. 
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of  the  stockholders  cannot  be  enforced  bj  the  receiver  or 
assignee  of  the  corporation,  since  it  constitutes  no  part  of  the 
assets  of  the  bank.  The  rule  seems  to  be  sound,  and  it  must 
be  regarded  as  clear  that  the  suit  should  be  brought  directly 
by  the  creditor  against  the  stockholder.  But  though  .this 
draws  after  it  the  corollary  that  the  right  of  action  against  the 
shareholder  is  independent  of  that  against  the  bank,  it  is  far 
from  implying  that  the  two  suits  may  be  prosecuted  contempo- 
raneously, or  that  the  one  against  the  shareholder  may  precede 
the  other. 

Interest. 

In  Georgia  it  has  been  held  that  where  the  stockholder  is 
sued  by  the  holder  of  circulating  bills  of  the  bank,  interest 
upon  the  amount  of  the  bills  can  be  recovered  only  from  the 
date  at  which  demand  of  payment  was  made  upon  the  defend- 
ant individually,  and  not  from  the  time  of  demand  upon  the 
bank.^  But  in  Massachusetts  it  has  been  held  that  a  stock- 
holder is  not  liable  to  pay  any  interest  at  all  on  bank-bills.^ 

Defences  in  Suits  against  Shareholders. 

It  is  not  sufficient  for  the  plaintiff  to  allege  in  his  suit 
against  the  shareholder  that  he  is  under  a  liability  to  pay. 
An  actual  consideration  must  have  passed  from  the  plaintiff. 
Thus,  if  his  suit  be  upon  the  bills  of  the  bank,  he  must  be 
the  holder  of  them  for  value ;  and  this  not  only  to  bring  him 
within  the  above  rule,  but  also  because  unless  he  holds,  and 
is  therefore  in  a  position  to  surrender,  the  bills,  and  so  to  pro- 
vent  future  suits  and  recoveries  upon  these  identical  ones,  he 
cannot  be  allowed  to  have  judgment  against  the  stockholder. 
For  the  stockholder  is  entitled  to  this  protection  no  less  than 
the  bank  itself,  in  whose  place,  so  far  as  the  redemption  of  the 
bills  in  question  goes,  he  will  stand  by  virtue  of  his  payment 

1  Lane  t;.  Morris,  10  Geo.  162. 

3  Crease  v,  Babcock,  10  Met.  625 ;  Grew  v.  Breed,  id.  669. 
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of  them.^  The  obligation  of  the  bank  is  only  to  redeem  upon 
presentation  and  surrender,  or  proof  of  actual  destruction  of 
specific  and  described  bills,  and  his  obligation  cannot  be  ex- 
tended in  excess  of  that  of  the  bank,  whose  default  alone  he  is 
to  make  good. 

Where  one  is  a  creditor  as  well  as  a  stockholder,  he  cannot 
avail  himself  of  the  debt  owing  to  him  by  the  bank  by  way  of 
set-off  to  diminish  his  contributory  share.^  His  liability  as  a 
contributor  for  the  benefit  of  creditors  must  be  distinguished 
from  his  character  as  a  simple  contract  debtor  to  the  bank 
upon  ordinary  business  transactions.  In  the  latter  case,  we 
have  seen  that  he  enjoys  the  right  of  set-ofi*  even  when  his 
claim  is  based  only  upon  the  circulating  paper  of  the  corpo- 
ration. 

If  the  stockholder  can  show  that  as  a  matter  of  fact  the 
directors  in  creating  or  permitting  the  indebtedness,  for  the 
discharge  of  which  a  contribution  is  sought,  exceeded  their 
proper  authority,  and  that  the  creditor  then  knew  or  ought  to 
have  known  that  their  action  was  thus  beyond  their  powers,  he 
will  establish  a  good  and  sufficient  defence  as  towards  this 
creditor.^  For  though  the  shareholders  make  the  directors 
their  general  agents,  still  the  functions  of  those  agents  are 
matter  of  custom  and  of  common  knowledge.  If  they  stretch 
their  powers  to  the  execution  of  acts  beyond  the  scope  which 
ordinary  custom  has  marked  out  as  appurtenant  to  their 
office,  they  will  bind  their  principals  only,  provided  that  they 
have  been  invested  with  a  real  extraordinary  authority  or  have 
been  clothed  with  such  a  semblance  of  it  that  the  injured  party 
was  naturally  deceived,  without  ignorance  or  other  species  of 
default  upon  his  own  part.  But  for  their  wrongful  acts  within 
the  scope  of  their  powers,  as  by  the  over-issue  of  bills  for  circu- 
lation, the  shareholder  will  be  liable  to  any  innocent  creditor, 

1  Pollard  r.  Stockholders  of  Kentucky  Exporting  Co.,  4  J.  J.  Marsh.  62. 
3  Garrison  v.  Howe,  17  N.  Y.  458 ;  /n  re  Empire  City  Bank,  18  id.  199. 
s  Leairitt  v,  Yates,  4  Edw.  Ch.  184. 
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who  became  such  by  virtae  of  the  wrongful  act,  but  without 
knowledge  of  it.^ 

If  the  plaintiff  is  shown  to  have  been  an  officer  of  the  bank,  and 
to  have  been  guilty  of  malversation  in  office,  he  will  be  able  to 
make  out  no  case  for  contribution  against  a  shareholder  who 
proves  these  facts.'  In  like  manner  one  who,  though  not  an 
officer,  has  yet  taken  part  in  the  illegal  organization  of  the 
corporation,  will  not  be  allowed  to  sustain  a  suit  against  a 
shareholder,  even  though  his  debt  is  of  so  favored  a  nature 
as  the  circulating  bills  of  the  bank.^ 

Wlien  the  liability  of  the  shareholders  is  confined  to  the 
redemption  of  the  circulating  paper,  they  cannot  be  held  to 
contribute  for  the  redemption  of  bills  in  the  hands  of  one  who 
took  them  from  the  bank  simply  as  security,  and  upon  tlie 
especial  agreement  that  they  should  be  held  by  him  as  such, 
and  should  not  be  put  in  circulation.^ 

Nature  and  Extent  of  the  Remedy  against  Shareholders. 

Oeneral  principles  would  lead,  without  doubt,  to  the  conclu- 
sion that  the  creditors  ought  properly  to  seek  their  remedy  in 
equity ;  unless  the  phraseology  of  some  especial  statute  should 
authorize  a  divergence  from  these  principles.  Clearly  the 
creditors  ought  to  share  equally  the  funds  which  must  be 
contributed  by  the  shareholders.  But  if  any  single  creditor 
can  sue  any  single  shareholder,  great  inequality  will  be  neces- 
sarily produced,  an  immense  number  of  suits  will  be  instituted, 
the  temptation  will  be  great  for  fraudulent  arrangements  be- 
tween individual  creditors  and  those  among  the  shareholders 
who  are  more  easily  come  at  to  be  sued,  and  who  are  more 
likely  to  be  solvent  when  the  judgment  is  obtained.  Multi- 
tudes of  the  smaller  creditors,  and  probably  those  who  are  least 
able  either  to  lose  the  money  or  to  take  the  necessary  means  for 

1  McDougald  v.  Bellamy,  18  Geo.  411 ;  Grew  v.  Breed,  10  Mete.  (BCass.)  669. 
>  McDougald  v.  BeUamy,  18  Geo.  411.  *  Robinson  v.  Lane,  19  Geo.  887. 

4  Johnston  v.  Southwestern  B.R.  Bank,  8  Strobh.  £q.  268. 
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recovering,  and  who  therefore  most  need  the  protection  of  pre- 
cisely such  legislation,  would  be  practically  ousted  of  the  relief 
which  the  statute  would  pretend  to  provide.  But  proceedings 
in  equity  would  render  the  remedy  thorough  and  equal,  and  in 
every  respect  what  it  ought  to  be  and  what  it  assumes  to  be. 
The  bill,  as  is  customary  in  proceedings  of  a  similar  character, 
should  be  brought  either  by  all  the  creditors,  or  by  one  or  more 
creditors  for  the  benefit  also  of  all  such  as  should  afterwards 
seek  to  come  in  and  bear  their  proportion  of  the  expenses. 
This  method  has  been  adopted  in  Massachusetts,  Maine,  and 
Wisconsin.^  It  has  also  been  approved  as  a  proper  method  in 
New  York.^  Though  in  this  last  State  it  has  been  held  that 
a  suit  at  law  will  lie  in  favor  of  a  single  creditor  against  a 
single  shareholder.^  The  same  seems  also  to  be  the  rule  in 
Bhode  Island,^  Indiana,^  and  Georgia.^  Though  in  the  first 
two  named  the  language  of  the  statute,  rather  than  any  rule  of 
law  or  principle  of  justice,  appears  to  be  at  the  bottom  of  tlie 
decisions ;  and  in  Rhode  Island  the  court  particularly  remarked 
that  the  subject  was  eminently  proper  for  equity  jurisdiction. 
The  Indiana  case  further  holds  that,  though  the  shareholders 
are  liable  "  individually,"  still  it  is  perfectly  proper  to  join  any 
number  of  them  in  one  and  the  same  suit  as  co-defendants. 
It  would  seem  as  though  equity  must  always  be  able  to  exer- 
cise jurisdiction ;  but  further  than  this  the  equitable  jurisdic- 
tion ought  to  be  exclusive. 

The  liability  of  each  stockholder  is  precisely  for  his  ratable 
proportion  of  the  sum  total  of  that  indebtedness  of  the  bank 
which  is  to  be  borne  by  the  shareholders,  whether  this  be  its 
entire  indebtedness  of  every  description  or  only  its  indebted- 

1  Harris  v.  Dorchester,  23  Pick.  112 ;  Crease  v.  Babcock,  10  Met.  625 ;  Grew 
V.  Breed,  id.  669 ;  Colemaa  v.  White,  14  Wis.  700 ;  Wiswell  v.  Starr,  48  Me.  401. 

3  Slee  V.  BLoom,  19  Johns.  466 ;  Briggs  v.  Penniman,  8  Cow.  887. 

*  In  re  Hollister  Bank,  27  N.  Y.  898 ;  Bank  of  Poughkeepsie  v.  Ibbotson,  24 
Wend.  478. 

4  Atwood  V.  Bhode  Island  Agricultural  Bank,  1  R.  1. 876. 

*  Wright  V.  Field,  7  Ind.  876.  «  Harris  v.  Lane,  16  Geo.  217. 
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nes8  upon  its  circulating  bills  and  notes.  After  he  has  once 
paid  this  proportional  amount  to  any  person  or  persons  having 
a  legal  right  to  demand  it  from  him,  he  is  fully  acquitted  and 
discharged.  His  liability  is  for  his  share  of  the  total  indebted- 
ness, not  for  his  proportion  of  each  item  of  that  indebtedness. 
Neither  are  the  solvent  shareholders,  or  those  who  can  be 
come  at  for  collection,  liable  to  assessment  beyond  the  propor- 
tional amount  above  described,  by  reason  of  the  insolvency  or 
inaccessibility  of  others  of  the  shareholders.  Those  who  are 
solvent  and  accessible  have  not  the  burden  of  paying  off  the 
whole  sum  which  is  due  from  all  together,  but  only  their  own 
proportionate  shares.  It  is  the  same  if  the  bank  owns  shares 
of  its' own  capital  stock.  In  assessing  the  other  shareholders, 
the  calculation  will  be  made  upon  a  basis  including  these  shares 
precisely  as  if  they  were  held  by  any  outside  party .^  Making 
an  equation  according  to  the  time-honored  rule  of  three,  the 
liability  of  each  individual  may  be  thus  ascertained :  As  the 
whole  capital  Block  is  to  the  entire  indebtedness  which  the  share- 
holders are  liable  to  discharge,  so  is  tlie  par  value  of  all  the 
individual  shareholder's  shares  to  his  proportion  of  the  amount  to 
he  redeemed.  The  last  figure,  ^^  his  proportion  of  the  amount 
to  be  redeemed,"  is  the  sum  whicli  he  is  liable  to  pay. 

Where  the  proceedings  are  by  bill  in  equity,  it  is  obvious 
that  actual  personal  notice  often  cannot  be  given  to  all  the 
shareholders.  Tlieir  names  and  addresses  may  not  always  be 
correctly  discoverable  from  the  stock-ledger.  Even  when  the 
names  of  foreign  shareholders  are  known,  still  the  court  may 
not  be  able  to  acquire  such  jurisdiction  over  them  as  will  suffice 
to  enforce  their  obligation  to  contribute.  But  by  reason  of  the 
natural  notoriety  of  such  a  matter  among  those  who  are  so  nearly 
interested,  and  by  reason  also  of  the  utter  impossibility  of 
otherwise  securing  the  ends  of  justice,  it  has  been  held  that 

1  In  re  HoUister  Bank,  27  N.  Y.  898 ;  Hollister».  HoUiater  Bank,  2  Keyee,  246; 
Harris  v.  Lane,  16  Geo.  217 ;  Robinson  v.  Bank  of  Darien,  18  id.  66 ;  Robinson  v. 
Lan«,  19  id.  887 ;  WisweU  v.  Starr,  48  Me.  401 ;  Atwood  v.  Rhode  Island 
Agricultural  Bank,  1  R.  L  876. 
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notice  to  foreign  holders  may  be  sufficiently  made  by  publica- 
tion in  the  public  newspapers.^ 

Each  respondent  will  be  allowed  to  file  his  separate  answer, 
and  to  contend  the  case  independently  of  the  rest.^ 

Who  can  Sue  Shareholders. 

In  whose  favor  the  right  of  action  against  the  shareholders 
exists  depends  upon  the  nature  of  the  collection  which  is  to  be 
enforced.  If  the  demand  is  for  further  instalments  upon  sub- 
scriptions for  shares  of  the  capital  stock  the  receiver  or  trustee, 
or  other  legal  representative  of  the  corporation,  who  has  suc- 
ceeded to  its  rights,  has  the  exclusive  power  to  sue.  For  the 
sums  thus  owing  are  simply  debts  to  the  corporation  constitut- 
ing a  portion  of  its  assets  which  its  representative  and  suc- 
cessor not  only  has  the  right,  but  is  under  the  obligation,  to 
collect  for  the  purpose  of  discharging  the  indebtedness.  But 
if  the  demand  is  for  further  contribution,  beyond  the  amount 
of  the  par  value  of  the  shares  already  paid  or  due  under  the 
original  subscriptions,  then  it  would  seem,  that,  unless  the 
statute  expressly  makes  the  sums  thus  contributed  assets  of 
the  corporation,  and  directly  gives  the  right  of  collection  to 
the  receiver  or  trustee,  the  suit  should  properly  be  brought  by 
the  creditors  whose  claims  are  to  be  paid  out  of  the  proceeds. 
It  is  their  sole  and  peculiar  right  which  they  are  at  liberty  to 
enforce  when  they  please,  or  altogether  to  forego.  There 
seems  to  be  no  ground  upon  which  any  other  person  could  sus- 
tain  suits  of  this  description,  and  the  practice  seems  to  have 
been  almost  uniformly  for  stockholders  alone  to  uAdertake  to 
bring  them.^    In  Maine,  however,  the  rule  is  difierent.     There 

1  In  re  Empire  City  Bank,  18  N.  Y.  199.    See  also  Diyen  v,  Lee,  86  N.  Y.  802. 

2  WiflweU  v.  Starr,  48  Me.  401. 

'  See  Lane  v.  Morris,  8  Geo.  468 ;  Atwood  v,  Rhode  Island  Agricultural  Bank, 
1  R.  I.  876.  In  this  case  it  is  true  that  the  receiver  had  stated  in  an  answer  filed 
in  court  that  he  did  not  deem  it  to  be  his  duty  to  levy  contributions  upon  the 
shareholders.  But  apparently  the  court  was  of  the  same  opinion ;  at  any  rate  it 
expressed  no  disapprobation  of  his  views  and  simply  sustained  the  direct  and  An- 
mediate  right  of  action  by  the  stockholders  without  comment. 
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a  receirer  is  allowed  to  sustain  a  bill  in  equity  against  all  the 
shareholders  to  enforce  contribution.  If  he  is  himself  a  share- 
holder or  has  been  one  at  any  previous  time  so  that  he  is  him- 
self liable  to  contribute,  his  bill  will  not  lie  since  he  must  be 
both  a  complainant  and  a  respondent.^ 

Iden  upon  Shares  for  Holder's  Indebtedness  to  Bank. 

No  lien  exists  at  common  law  upon  the  shares  of  a  share- 
holder who  is  indebted  to  the  bank.  But  it  is  often  sought  to 
be  established  either  by  legislative  enactment,  by  charter  pro- 
visions, or  by  embodiment  in  the  articles  of  association  or  in 
the  by-laws.  It  may  also  exist  by  virtue  of  a  usage  of  the 
particular  bank;  but  it  will  be  valid  then  only  as  against 
shareholders  who  have  notice  of  it,  and  their  assignees  who 

also  have  notice  or  else  who  take  without  valuable  considera- 

• 

tion.^  Any  of  these  methods  are  sufficient  with  the  exception 
of  the  attempt  to  establish  it  by  by-laws.  Concerning  this  it 
has  been  held  that  the  subject  is  not  one  which  it  is  competent 
for  the  corporation  to  control  by  a  by-law.  Its  importance 
requires  more  formal  treatment.  The  associates  have  the 
power  to  include  it  in  their  articles  of  association,  but  it  is  not 
to  be  assumed  that  what  they  can  thus  dispose  of  they  can  by 
the  same  articles  determine  to  dispose  of  in  by-laws  or  through 
the  action  of  the  directorial  board.  The  same  rule,  which  was 
first  laid  down  concerning  corporations  established  under  the 
New  York  State  law,  has  since  been  extended  to  corporations 
organized  under  the  National  Banking  Act  of  1864.^  An  at- 
tempt to  make  a  transfer  in  derogation  of  a  valid  lien  of  this 
nature  is  of  no  effect  as  against  the  bank.  The  lien  is  not 
impaired  and  the  transfer  can  be  good  only  as  between  the 

1  Wiflwell  V.  Starr,  48  Me.  401 ;  Hewett  v.  Adams,  50  id.  271. 

3  Morgan  i;.  Bank  of  North  America,  8  Serg.  &  R.  78. 

*  Bank  of  Attica  v.  Manufacturers'  &  Traders'  Bank,  20  N.  Y.  601 ;  Leggett  o. 
Bank  of  Sing  Sing,  24  id.  288 ;  Arnold  v.  Suffolk  Bank,  27  Barb.  424 ;  Rosenback 
V.  Salt  Springs  National  Bank,  68  id.  495 ;  Conklin  v.  Second  National  Bank,  id. 
512. 


SHAREHOLDERS.  443 

parties,  until  such  time  as  the  indebtedness  is  discharged.  In 
the  mean  time  the  strict,  and  doubtless  the  correct,  rule  would 
permit,  and  might  oblige,  the  bank  to  recognize  only  the  trans- 
ferror as  the  holder  of  the  shares.^  For  he  has  had  no  right 
as  towards  the  bank  to  divest  himself  of  the  ownership,  and  it 
might  be  dangerous  for  the  bank  itself  if  it  should  lay  itself 
open  to  the  charge  of  having  ratified  the  transfer  and  waived 
its  lien  by  recognizing  the  transferee  as  the  owner.  K  it 
should  so  recognize  him  for  any  especial  purpose,  care  should 
at  least  be  taken  expressly  to  reserve  the  lien. 

It  is  a  general,  perhaps  it  may  be  considered  an  universal, 
rule  with  banks  which  claim  the  right  to  enforce  a  lien  of  this 
nature,  that  no  transfer  of  shares  can  be  made  which  shall  be 
valid  as  towards  the  corporation  itself  save  upon  the  corporate 
books.  Such  rules,  duly  established  by  legislative  or  directorial 
action,  will  be  sustained  by  the  courts,  and  no  transfer  of  any 
other  description  which  the  parties  may  make  between  them- 
selves will  bind  the  bank.  The  assignee  in  any  such  contract 
will  take  only  an  equitable  right  to  the  shares,  encumbered 
with  all  the  liens  which  had  become  fastened  upon  them  in  the 
hands  of  the  assignor.  This  is  the  case  equally  whether  the 
assignee  had  or  had  not  notice,  at  the  time  of  the  transaction, 
of  the  rights  or  the  claims  of  the  bank.^ 

But  it  has  been  declared  that  the  bank  is  bound  to  give 
effect  to  an  equitable  assignment,  of  which  it  has  notice,  to  this 
extent :  that  it  can  no  longer  regard  the  shares  as  security  for 
any  subsequently  created  indebtedness  of  the  assignor.  They 
are  available  only  upon  his  debts  which  have  already  arisen. 
But  for  debts  of  the  assignee  the  bank  may  thereafter  enforce 
a  lien  which  will  be  perfectly  valid,  though  the  transfer  has  not 
been  made,  and  which  will  only  be  secondary  to  the  lien  for 

1  Bank  of  Utica  v.  Smidley,  2  Cow.  770. 

>  Union  Bank  v.  Laird,  2  Wheat  890 ;  Farmers'  Bank  v.  Iglehart,  6  Gill,  60 ; 
Brent  v.  Bank  of  Washington,  10  Pet.  616 ;  Reese  v.  Bank  of  Commerce,  14  Md. 
271 ;  Klopp  V,  Lebanon  Bank,  46  Penn.  St.  88. 
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the  assignor's  debts.'  But  it  must  be  confessed  that  this  rule, 
which  has  oulj  been  enunciated  in  one  western  court,  does  not 
Be«m  wholly  satiBfactory.  Another  ruling,  which  though  some- 
what similar,  yet  avoids  tlie  unsatisfactory  element  in  the  pre- 
ceding case,  and  is  certainly  not  open  to  criticism,  asserts  that 
if  the  bank  has  notice  that  the  shares  are  held  only  in  trust  by 
the  nominal  owner,  it  can  thereafter  hold  them  to  secure  the 
indebtedness  of  the  cettui,  and  of  him  alone.* 

Waiver  and  Loii  of  Lien. 

If  the  bank  suffers  the  transfer  to  be  made  upon  its  books, 
without  the  express  stipulation  that  the  shares  shall  still  be 
held  by  the  assignee  subject  to  the  lien  for  the  then  subsisting 
indebtedness  of  the  assignor,  it  will  amount  to  a  waiver  of  the 
lien.^  But  where  the  act  is  less  direct  and  unquestionable  the 
presumption  must  always  be  that  no  waiver  was  intended. 
The  president  and  directors  may  be  admitted  to  testify  that  they 
never  designed  to  waive.  Whore  the  certificate  of  shares 
states  that  they  are  transferable  at  the  bank,  or  only  at  tlie 
bank,  —  both  expressions  being  of  the  same  force,* —  personally 
or  by  attorney,  on  the  surrender  of  the  certificate,  there  is 
nothing  in  this  language  which  intimates  a  vaiver  or  abandon- 
ment of  lien,  or  of  tlie  right  to  refuse  a  transfer  so  long  as  the 
person  to  whom  this  certificate  was  issued  remains  indebted  to 
the  bank.'  If  there  is  any  indorser  or  guarantor  for  the  share- 
holder's indebtedness  the  bank  may  at  any  time  demand  and 
receive  further  security  from  iiim  without  in  any  way  infring- 
ing or  affecting  its  right  of  lien.^    A  statutory  prohibition,  for- 

1  Conant  v.  Senec*  Conoty  Bank,  1  Ohio  St.  208. 

9  Mechanics'  B«iik  of  AleiandrU  v.  Seton,  1  Pet.  299. 

*  SewaU  ti.  LBQCUter  Back,  IT  Serg.  &  R.  286 ;  Rogen  v.  HnntiagdoD  Bank, 
12  id. 

*  Witliuni  D.  HechuiCi'  Bank,  6  Blatchf.  C.  C.  69. 

>  Union  Bank  «.  Laird,  2  Wbsit  S90.;  HiU  v.  Kne  RiTer  Bank,  46  N.  H.  800; 
Be«ae  v.  Bank  of  Commerce,  14  Md.  271. 

*  Union  Bank  v.  Laird,  lupnt. 
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bidding  the  bank  to  loan  on  the  security  of  its  own  stock,  onlj 
forbids  it  to  take  such  shares  directly  in  pledge,  and  is  not  in- 
tended to  affect  the  general  statutory  lien,  or  loans  which  may 
be  made  in  reliance  thereon.^ 

The  lien  is  appurtenant  to  the  indebteqlness  and  not  to  the 
remedy.  Whence  it  follows  that  though  the  right  of  action  at 
law  may  have  been  barred  and  the  remedy  lost  by  the  running 
of  the  Statute  of  Limitations ;  still,  the  indebtedness  not 
being  thereby  discharged,  the  lien  subsists.  The  two  are  co- 
existent.^ 

For  what  Indebtedness  the  Lien  attaches. 

The  nature  of  the  indebtedness,  whence  or  how  arising,  is  a 
matter  of  no  consequence  as  regards  the  attaching  of  tlie  lien.^ 
But  whether  the  lien  will  only  attach  to  secure  indebtedness 
which  has  actually  matured  at  the  time  when  a  demand  for 
transfer  is  made,  is  a  question  concerning  which  the  courts  are 
not  all  agreed,  though  a  decided  preponderance  is  observable. 
In  Maryland  it  has  been  decided  in  the  negative.^  But  the 
current  of  authority  seems  to  tend  decidedly  the  other  way.^ 
Certainly  it  seems  reasonable  that  the  lien  should  secure  in- 
debtedness which  has  not  fully  matured ;  otherwise  a  large  por- 
tion of  the  good  which  is  sought  to  be  accomplished  by  it  must  be 
wholly  annulled.  The  bank,  knowing  itself  to  be  entitled  to 
such  a  lien,  may  fairly  be  supposed  to  rely  upon  it  in  allowing 
the  indebtedness  to  be  assumed  originally,  and  would  be  justi- 
fied in  regarding  it  as  a  valuable  contribution  towards  perfect 
security,  on  the  faith  of  which  the  directors  may  not  improp- 
erly neglect  to  demand  such  strong  additional  safeguards  as 

1  Yansands  v.  Middlesex  County  Bank,  26  Conn.  144. 

2  Farmers'  Bank  v.  Iglehart,  6  Gill,  50. 

*  Rogers  v.  Huntington  Bank,  12  Serg.  &  R.  77 ;  Mechanics'  Bank  v.  Earp,  4 
Rawle,  884. 

4  Reese  i;.  Bank  of  Commerce,  14  Md.  271. 

'  Leggett  V.  Bank  of  Sing  Sing,  24  N.  Y.  288;  Grant  v.  Mechanics'  Bank  of 
Philadelphia,  15  Serg.  &  R.  140 ;  Sewall  v,  Lancaster  Bank,  17  id.  285. 
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they  are  wont.  Further,  if  the  lien  does  not  applj  to  immature 
indebtedness,  what  is  to  prevent  the  grossest  frauds  by  the 
debtor.  He  cannot  be  legally  opposed,  if,  with  the  express 
purpose  of  stripping  the  bank  of  all  possible  means  of  repay- 
ing itself  and  knowing  that  he  will  not  and  can  not  himself  pay 
it,  he  transfers  all  his  shares  upon  the  very  day  before  his  note 
to  tlje  bank  is  to  fall  due.  Such  rulings  as  that  of  the  Mary- 
land bench  obviously  operate  only  to  impugn  the  wisdom  of 
granting  any  such  lien  at  all  by  robbing  it  of  nearly  all  its 
value. 

The  lien  is  primarily  for  the  benefit  of  the  bank.  But  if  the 
principal  debtor  furnishes  sureties  or  guarantors  upon  the  debt, 
and  they  pay  the  amount  to  the  bank,  they  will  then  be  subrogated 
to  all  the  rights  of  the  bank.  They  will  be  entitled  to  avail  them- 
selves of  the  lien,  and  the  bank  will  owe  to  them  the  duty  of  refus- 
ing to  allow  a  transfer  of  the  shares  or  the  suffering  a  waiver  or 
loss  of  the  security  by  any  other  means,  until  they  have  been  re- 
imbursed. After  their  payment  the  bank  in  fact  becomes  a  trus- 
tee for  them  for  the  purpose  of  doing  whatever  may  be  necessary 
to  retain  and  secure  the  lien  for  their  benefit.^  The  rule  that 
the  surety  is  entitled  to  the  benefit  of  all  the  creditor's  securi- 
ties has  been  carried  so  far  in  respect  to  liens  upon  bank  shares, 
that  it  has  been  held  that  the  bank  has  no  right  to  appropriate, 
or  shift,  the  lien  for  the  purpose  of  covering  a  new  demand, 
with  the  effect  of  leaving  the  debt  on  which  the  surety  is  liable 
either  unsecured  or  imperfectly  secured.^ 

The  lien  will  attach  upon  bank -shares,  which  are  the  private 
and  separate  property  of  one  of  the  partners  in  a  firm,  to 
secure  a  debt  due  from  the  firm.^ 

It  does  not  prevent  the  lien  from  attaching,  or  the  bank  from 
refusing  to  permit  a  transfer,  that  the  deposit  account  of  the 

1  Elopp  V.  Lebanon  Bank,  46  Penn.  St  88. 
3  Kuhns  V.  Westmoreland  Bank,  2  V^Tatto,  186. 
>  Mechanics'  Bank  v.  Earp,  4  Rawle,  884. 
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debtor  is  greater  than  the  amount  of  his  indebtedness.  The 
bank  is  under  no  obligation  to  look  to  the  deposit  account 
before  or  in  preference  to  the  stock.  But  it  seems  that  if  the 
shareholder  offers  ample  security  for  the  debt  and  the  bank 
still  refuses  with  unreasonable  strictness  to  permit  the  transfer, 
the  shareholder  will  then  have  a  right  of  action  against  the 
bank  for  the  refusal.^  This  is  intimated  in  the  cited  case ;  but 
it  was,  strictly,  an  obiter  dictum^  and  there  seems  to  be  some 
reason  for  doubting  by  what  right  the  courts  could  compel  the 
bank  to  exchange,  or  punish  it  for  refusing  to  exchange,  a 
security  of  a  peculiar  nature,  which  the  law  has  either  directly 
given  to  it  or  has  allowed  it  by  its  own  action  to  secure,  and  to 
take  in  its  stead  other  species  of  security  which,  though  it  may 
appear  equally  valuable  and  sufficient,  may  yet  for  divers 
reasons  be  less  acceptable  to  the  directors.  But  4f  the  bank 
assents  to  accept  other  security,  the  lien  may  be  thereby  dis- 
charged, unless  the  contrary  understanding  be  affirmatively 
proved.*  Though  the  value  of  the  shares  may  far  exceed  the 
amount  of  the  debt,  still  the  debtor  is  not  entitled  to  demand 
an  apportionment.  Tlie  lien  affects  them  as  a  whole,  and  not 
only  what  may  appear,  or  may  really  be,  a  sufficient  part  of 
them.  The  bank  is  therefore  entitled  to  refuse  any  transfer 
whatsoever,  without  regard  to  comparative  values  or  amounts.^ 

Shareholder* 9  Right  to  Surplus  Assets  and  New  Shares*. 

Any  surplus  which  may  remain,  after  the  payment  of  all 
corporate  debts,  in  the  hands  of  the  assignee,  trustee,  receiver, 
or  other  person  who  has  had  the  corporatiB  property  committed 
to  his  charge  for  the  purpose  of  winding  up  its  affairs,  belongs 
to  the  shareholders.  They  are  entitled  to  have  it  apportioned 
among  them  according  to  the  number  of  their  respective  shares. 
The  trust  is  first  for  the  discharge  of  the  indebtedness  of  the 

^  Mechanics'  Bank  9.  Earp,  4  Rawie,  884. 
^  McLean  v.  Lafayette  Bank,  8  McLean,  587. 
<  Sewall  V,  Lancaster  Bank,  17  Serg.  &  R.  285. 
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bank,  and  next  for  a  division  of  the  remaining  assets  among 
the  corporators.  For  this  reason  and  also  because  of  the  num- 
ber of  persons  interested,  a  bill  in  equity  may  properly  be 
brought  against  the  trustee  demanding  that  he  account  and 
that  he  collect  and  distribute  the  surplus  property.  Though  if 
it  should  happen  that  an  apportionment  has  already  been  made 
and  that  only  payment  in  accordance  with  it  is  sought,  then 
each  individual  shareholder  might  maintain  his  own  action  at 
law  for  the  collection  of  the  sum  due  to  him,  like  any  other 
action  for  simple  debt.^  But  the  ownership  of  shares,  or  the 
payment  of  a  contributory  share  under  the  apportionment  for 
the  payment  of  corporate  debts,  does  not  render  the  shareholder 
a  creditor  of  the  corporation,  or  entitled  to  any  dividend  out  of 
its  assets  till  all  the  proper  indebtedness  has  been  discharged 
in  full.*  Not  even  if  the  shareholders  have  been  assessed  upon 
the  basis  of  an  undervaluation  of  the  corporate  assets  can  they 
have  any  dividend  returned  to  them  so  long  as  there  are 
creditors  remaining  unpaid.^ 

Where  there  is  an  increase  of  the  original  amount  of  the 
capital  stock  of  the  bank  and  new  shares  are  created  to  repre- 
sent it,  those  who  are  shareholders  at  the  time  of  the  creation 
have  the  first  right  to  subscribe,  in  the  proportion  of  their 
original  shares,  for  the  new  ones,  before  these  can  be  offered 
generally.*  But  where  the  full  amount  of  the  original  capital 
stocK  has  never  been  subscribed  for,  and  the  full  number  of 
shares  thereof  have  never  been  issued,  the  case  is  different. 
If  the  directors  then  see  fit  to  accept  or  solicit  subscriptions 
for  the  shares  remaining  untaken,  they  are  not  obliged  to  give 
those  who  are  already  shareholders  any  preference,  but  may 
offer  the  fresh  shares  in  open  market.^ 

1  Bacon  v.  Robertson,  18  How.  U.  S.  480 ;  Smith  v.  Snow,  3  Mad.  C.  C.  810. 
>  HoUister  v.  Hollister  Bank,  2  Kejes  (N.  Y.),  245 ;  Coulter  v.  Robertson,  24 
Miss.  278. 

'  Pruyn  v.  Van  Allen,  89  Barb.  864.        *  Gray  v,  Portland  Bank,  3  Mass.  864. 
*  Curry  v,  Scott,  64  Penn.  St.  270. 
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Transfer  and  Certificates, 

Every  person  who  becomes  the  owner  of  shares  is  entitled 
to  demand  that  the  bank  shall  permit  the  necessary  formalities 
accompanying  and  requisite  to  the  completion  of  a  transfer  to 
be  performed  on  its  books,  and  that  it  shall  issue  to  him  a  cer- 
tificate for  the  shares,  such  being  the  ordinary  usage  of  busi- 
ness in  this  respect.^  An  action  will  lie  for  a  wrongful  refusal 
to  comply  with  these  obligations.^  Though  if  the  bank  has 
any  lien  upon  the  shares,  or  if  the  party  himself  or  the  seller 
of  the  shares  fail  to  conform  to  the  requisite  and  reasonable 
formalities  established  by  the  bank  in  the  matter  of  transfers, 
the  bank  will  be  entitled  to  refuse  to  act  until  the  obstacle  is 
removed.  Statutory  provisions  declaring  the  shares  to  be 
transferable  at  the  bank,  or  that  the  transfer  shall  be  registered 
on  the  books  of  the  bank,  are  designed  for  the  protection  of 
the  bank,  and  will  be  so  construed  as  to  secure  that  protection. 
The  transfer  will  not  be  considered  as  having  been  made  "  at 
the  bank  "  simply  because  the  parties  have  passed  and  received 
the  certificate  within  the  walls  of  the  banking  house.  The  act 
must  be  so  done  as  ^^  to  assume  a  formal  and  authentic  shape, 
under  the  official  cognizance  of  the  officers  of  the  institution." 
The  regulations  of  the  corporation  in  the  premises,  unless  un- 
reasonable, must  be  complied  with.^ 

Oumership  hy  Bank  of  Shares  in  its  own  Capital  Stock. 

Shares  of  the  capital  stock  of  the  bank  may  at  any  time  be 
transferred  to  it  by  the  holder,  for  the  purpose  of  securing  or 
discharging  his  indebtedness  to  the  bank.  The  bank  may  then 
properly  hold  and  own  these  shares  precisely  as  if  it  were  an 
outside  party.  It  was  said,  in  the  case  cited  from  10  Ohio  Re- 
ports, that  it  was  only  for  this  purpose  of  securing  a  debt  that 

1  Hnssey  v,  Manufactarers'  Bank,  10  Pick.  416. 
3  Morgan  v.  Bank  of  North  America,  8  Serg.  &  R.  78. 
'  Willianu  v.  Mechanics'  Bank,  6  Blatchf.  C.  C.  69. 
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a  bank  could  legally  become  interested  in  its  own  stock,  and 
that  the  propriety  of  removing  the  restriction  even  in  cases  of 
this  nature  was  not  wholly  free  from  question.^  But  in  Ver- 
mont banks  have  a  general  right  to  purchase  shares  in  their 
own  stock.^  If  the  shares  are  transferred  to  the  president,  or 
other  proper  ofiScer,  in  trust  to  hold  for  security  of  the  debt, 
and  to  sell  if  the  debt  should  not  be  paid,  and  hold  any  surplus 
proceeds  of  the  sale  after  discharging  the  debt  and  expenses 
for  the  benefit  of  the  debtor,  the  debtor  will  still  be  regarded 
as  a  shareholder  in  the  corporation  so  long  as  the  shares  re- 
main unsold.  The  arrangement  will  not  be  deemed  absolutely 
to  divest  him  of  all  title  to  and  interest  in  his  property  until 
the  trustee  has  actually  parted  with  it  under  the  power .^  But 
if,  while  the  shares  are  still  in  the  hands  of  the  trustee  an 
instalment  is  demanded  which  the  transferror  neglects  to  pay, 
and  dividends  are  declared,  which  however  are  only  payable  to 
shareholders  who  have  duly  paid  their  instalments,  he  will  not 
be  allowed  afterward,  upon  paying  the  debt  and  obtaining  a  re- 
transfer  of  the  shares,  to  recover  the  dividends  from  the  com- 
pany. The  bank  is  under  no  obligation  from  the  nature  of  the. 
trust  to  advance  money  to  pay  the  instalments  on  behalf  of 
the  debtor.  On  the  contrary,  unless  it  felt  bound  to  do  so,  for  the 
purpose  of  ultimately  saving  itself  from  loss  by  preventing  the 
security  from  deteriorating  in  value,  it  would,  strictly  speaking, 
have  no  right  to  use  the  funds  of  the  bank  in  this  manner.  It 
would  be  a  misappropriation  of  them.^ 

Shareholderi^  Right  of  Action  against  Directors. 

The  right  to  sue  directors  for  malfeasance  in  office,  whereby 
loss  accrues  to  the  shareholders,  is  often  expressly  given  to  the 
shareholders  by  statutory  enactment ;  though,  without  doubt, 

^  State  of  Ohio  v.  Franklin  Bank  of  Columbiu,  10  Ohio,  91 ;  Taylor  v,  Miami 
Exporting  Co.,  6  Hamm.  176,  also,  by  implication,  the  two  cases  cited  next  below. 

'  Fanners'  &  Mechanics'  Bank  v.  Champlain  Transportation  Co.,  18  Yt.  181 ; 
28  id.  180. 

s  Merchants'  Bank  v.  Cook,  4  Pick.  405. 

«  Marine  Bank  v.  Biays,  4  Har.  &  J.  888. 
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it  exists  at  common  law  in  the  absence  of  any  legislative  inter- 
vention. Errors  of  judgment,  unless  so  gross  as  to  resemble 
fraud,  or  to  render  the  acceptance  of  office  practically  a  fraud 
by  reason  of  entire  incapacity  and  unfitness  for  it,  give  no  right 
of  action.  '  But  any  fraudulent  act,  or  any  breach  or  neglect 
of  statutory  or  charter  provisions,  whereby  loss  is  entailed 
upon  the  corporation,  and  the  value  of  the  shareholders'  prop- 
erty is  as  a  necessary  consequence  depreciated,  gives  a  right  of 
action  at  law  to  each  one  of  them  to  recover  the  damage  or  loss 
which  he  individually  has  sustained.  The  suit  need  not  join  all 
the  directors,  nor  even  all  who  participated  in  the  wrongful 
act,  as  defendants ;  but  any  one  of  them  may  be  sued  singly.^ 
In  this  case,  however,  the  declaration  is  insufficient  if  it  alleges 
simply  that  this  sole  defendant  did  an  act  which  could  in  fact 
be  done  only  by  several  directors.  The  allegation  must  be 
that  he,  together  with  others,  did  the  act,  neither  is  it  sufficient 
simply  to  allege  that  he  has  done  wrongful  acts.  The  nature 
of  the  acts  should  be  set  forth  in  general  terms ;  though  an 
accurate  description  of  each  part  or  element  going  to  make  up 
the  entire  act  cpmplained  of  must  often  be  impossible  and  may 
be  dispensed  with.  Thus  if  the  fault  lay  in  discounting  a 
number  of  notes  in  excess  of  the  amount  allowed  by  law,  it  is 
sufficient  to  declare  generally  that  such  excessive  discounting 
has  been  performed,  without  describing  the  precise  notes  and 
loans  through  which  it  was  done.  An  allegation  that  by  reason 
of  the  act  the  plaintiff's  shares  depreciated  in  value,  is  a  suffi- 
cient allegation  of  loss.  That  the  directors  declared  a  dividend 
out  of  the  capital  stock  of  the  bank  instead  of  out  of  earnings 
is  a  good  cause  of  action.  Nor  is  it  a  defence  that  the  share- 
holder who  brings  the  suit  has  himself  received  the  dividend 
upon  his  own  shares,  provided  that  he  did  not  know  at  that 
time  the  improper  basis  upon  which  it  had  been  declared.^    It 

1  Conant  v.  Seneca  County  Bank,  1  Ohio  St.  298 ;  Buell  v.  Warner,  88  Yt. 
570 ;  Foster  v.  Essex  Bank,  17  Mass.  479.  Per  Pickering  and  Wehater  jarguendo, 
and  by  implication  in  the  judgment  of  the  court. 

>  Gaffhey  v.  ColviU,  6  HIU,  667. 
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has  been  held  in  Massachusetts  that  the, suit  must  be  brought 
in  contract,  and  that  an  action  sounding  in  tort  will  not  lie. 
The  portion  of  the  opinion  which  lays  down  this  rule  is  clear 
and  conclusive,  though  it  was  gratuitously  advanced  by  the 
court,  the  point  not  being  stiictly  necessary  to  the  decision  of 
the  cause.^ 

But  the  right  of  action  of  the  shareholder,  and  the  claim 
on  which  it  is  founded,  though  good  as  against  every  member 
composing  the  board  of  directors,  yet  run  against  them 'as  in- 
dividuals and  not  in  their  official  capacity.  It  is  their  private 
indebtedness  which  must  be  discharged  by  them  from  their 
private  property.  The  corporation  is  in  no  sense  liable  for  it, 
though  the  act  out  of  which  it  arose  was  that  of  the  corporate 
government  acting  officially.  The  suit  could  not  be  brought 
against  the  corporation,  and  corporate  funds  could  not  be  used 
to  compound  or  discharge  it.  Hence  it  follows  that  a  share- 
holder cannot  avail  himself  of  a  claim  of  this  nature  by  way 
of  set-off  against  a  debt  due  from  himself  to  the  bank.^ 

1  Vose  V.  Grant,  15  Mass.  605. 

s  Whlttington  v.  Farmers'  Bank,  5  Har.  &  J.  489. 


CHAPTER   X. 

RIGHTS  OF  ACnON  AGAINST  BANKS. 

Customer's  Right  of  Action  for  refusal  to  honor  his  Check. 

We  have  already  stated  that  a  bank  is  under  obligation  to 
pay  the  checks,  drafts,  and  ofders  of  a  depositor  so  long  as  it 
has  in  its  possession  funds  of  his  sufficient  to  do  so,  and 
which  are  not  encumbered  by  the  attaching  of  any  earlier  lien 
in  favor  of  the  bank.  The  duty  of  the  bank  to  make  such 
payments,  and  the  reciprocal  right  of  the  depositor  to  have 
them  made,  arise  from  the  contract  to  that  effect  which,  though 
probably  never  definitely  expressed,  will  always  be  considered 
to  be  implied  from  the  usual  course  of  the  banking  business.^ 
This  duty  and  this  right  are  so  far  substantial  that  if  the  bank 
refuses,  without  sufficient  justification,  to  pay  the  check  of  the 
customer,  the  customer  has  his  action  for  damages  against  the 
bank.^  It  has  been  said  that  if  in  such  action  the  customer 
does  not  show  that  he  has  suffered  a  tangible  or  measurable 
loss  or  injury  from  the  refusal,  he  shall  recover  only  nominal 
damages.^  But  the  better  authority  seems  to  be  that  even  if 
such  actual  loss  or  injury  is  not  shown,  yet  more  than  nominal 
damages  shall  be  given.  It  can  hardly  be  possible  that  a  cus- 
tomer's check  can  be  wrongfully  refused  payment  without  some 

1  Ante,  pp.  29,  247,  and  authorities  there  cited ;  Byles  on  Bills,  Sharswood's 
Ed.  p.  *  18 ;  Downes  v,  Phcsnix  Bank,  6  Hill,  297. 

2  Grant  on  Bankers  and  Banking,  p.  46 ;  Whitaker  v.  Bank  of  England,  6  Car. 
&  P.  700 ;  1  C.  M.  &  B.  744 ;  Marzetti  v.  WiUiams,  1  Bam.  &  Ad.  415;  Watts  v. 
Christie,  11  Bear.  546;  Bollin  v.  Steward,  14  C.  B.  594. 

'  Watts  V.  Christie,  supra;  Marzetti  v.  Williams, supra. 
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impeachment  of  his  credit  which  must  in  fact  be  an  actual 
injury,  though  he  cannot  from  the  nature  of  the  case  furnish 
independent  distinct  proof  thereof.  It  is  as  in  cases  of  libel 
and  slander,  which  description  of  suit,  indeed,  it  closelj  re- 
sembles, inasmuch  as  it  is  a  practical  slur  upon  the  plaintiff's 
credit  and  business  repute.  Special  damage  may  be  shown, 
if  the  plaintiff  be  able ;  but,  if  he  be  not  able,  the  jury  may 
nevertheless  give  such  temperate  damages  as  they  conceive  to 
be  a  reasonable  compensation  for  that  indefinite  mischief  which 
such  an  act  must  be  assumed  to  have  inflicted  according  to  the 
ordinary  course  of  human  events.^ 

The  precedents  from  which  an  idea  of  the  due  and  proper 
amount  of  damages  which  may  1)e  awarded  where  no  special 
damage  has  been  shown,  are  rare.  In  the  case  last  cited  the 
check  drawn  was  only  for  £87  7«.  6(2.,  but  the  court  seemed 
to  regard  the  very  smallness  of  the  check  as  rather  constituting 
grounds  for  greater  damages  than  otherwise.  For  Lord  Ten- 
terden  remarked,  that  it  was  a  discredit  to  any  person,  and 
peculiarly  to  one  in  trade,  to  have  a  ^^  draft  for  so  small  a  sum 
refused."  The  jury  had  at  first  found  for  the  plaintiff  with 
only  nominal  damages ;  but  the  case  having  been  given  to  them 
again,  under  the  instructions  to  find  substantial  damages 
coupled  with  the  remark  above  quoted,  they  next  returned  a 
verdict  for  j£500  damages.  This  seemed  an  equal  error  in  the 
opposite  direction.  The  court  intimated  that  it  was  a  very 
large  sum,  and  the  case  was  finally  disposed  of  by  arrangement 
of  the  parties  between  themselves  that  £200  should  be  paid  as 
dan^ages. 

To  the  customer's  suit  for  damages  the  bank  may  answer  in 
defence  that  it  had  not  unpledged  funds  enough  belonging  to 
the  customer  to  pay  the  check  or  draft  in  full  at  the  time  of 
presentment  and  demand.  For  a  bank  is  never  held  to  make 
a  partial  payment  upon  a  check.'  So  if  the  bank  has  accepted, 
or  in  any  manner  pledged  itself  or  made  itself  liable  to  pay 

1  Rollin  V.  Steward,  supra.  <  In  the  Matter  of  Brown,  2  Story,  612. 
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checks,  drafts,  or  orders  of  the  same  drawer  to  such  an  extent 
that  after  reserving  enough  to  meet  their  obligations  the  balance 
to  his  credit  would  not  suffice  to  meet  the  check  in  full,  the 
bank  need  not,  indeed  must  not,  make  anj  payment  at  all  upon 
the  same.^  But  if  the  bank  itself  at  the  time  holds  the  prom- 
issory note  or  other  business  paper  of  the  customer,  which  has 
not  yet  matured,  it  has  no  right  to  set  aside  funds  enough  to 
secure  the  payment  of  this  when  it  shall  mature,  and  then  to 
refuse  payment  because  the  balance  after  such  appropriation 
does  not  equal  the  sum  drawn  for.  It  is  only  under  authority 
of  a  Court  of  Equity  that  a  bank  can  claim  any  lien  on  funds 
of  its  depositor  to  secure  paper  of  his  held  by  it,  and  still 
unduo.^  Further  it  is  a  good  defence  if  the  bank  shows  that 
funds  of  the  drawer  sufficient  to  make  his  credit  good  to  meet 
the  amount  of  the  check  had  been  paid  into  the  bank  so  imme- 
diately before  tlie  presentment  of  the  check  that  the  bank  had 
not  had  a  reasonable  time  to  avail  itself  of  the  deposit.  What 
is  such  reasonable  time  will  depend  upon  the  circumstances  of 
each  individual  case.  The  general  magnitude  of  the  business 
of  the  bank,  and  especially  the  amount  of  business  which  hap- 
pened to  be  transacting  in  the  bank  in  the  interval  between  the 
deposit  and  the  presentment,  also  doubtless  the  organization 
and  system  of  the  bank  in  relation  to  such  matters,  the  numer- 
ical strength  and  arrangement  of  its  clerical  force,  and  other 
similar  matters,  may  be  put  in  evidence  by  either  side  to  sus- 
tain its  position.  Ordinarily  reasonable  time  would  seem  to  be 
only  till  the  bank  could  have  a  fair  opportunity  to  ^^  avail 
itself"  of  the  funds,  that  is  to  say,  get  them  into  a  condition 
such  that  it  can  mingle  them  with  its  general  funds,  and  use 
them  as  money,  and  to  communicate  the  fact  of  the  deposit  to 
the  proper  clerks.^  In  BoUin  v.  Steward  a  deposit  was  made 
at  one  o'clock,  the  check  was  presented  at  three  o'clock  on  the 

1  Kjmer  v.  Laurie,  18  L.  J.  Q.  B.  218.  3  Ante,  p.  446. 

'  Grant  on  Bankers  and  Banking,  p.  46 ;  Whitaker  v.  Bank  of  England,  6  Car. 
&P.700;  IC.M.&B.  744;  Marzetti  v.  WUliams,  1  Bam.  &  Ad.  416;  RoUinv. 
Steward,  14  C.  B.  696. 
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same  day,  and  the  interval  was  held  such  a  reasonable  time 
that  the  banker  was  obliged  to  pay  damages  for  refusing  to  pay 
it,  though  he  remarked  at  the  time  that  it  might  very  probably 
go  through  the  clearing  house  the  next  day,  and  in  fact  did 
pay  it  on  the  next  day. 

Precisely  what  is  the  signification  of  the  requisition  that  the 
bank  should  have  time  ^^  to  avail  itself  of"  the  funds  deposited, 
is  clearly  indicated  by  no  judicial  decisions.  If  the  funds  be 
current  money,  for  example  native  gold  or  silver  coin,  simple 
receipt  thereof  and  time  to  notify  the  paying  clerks  is  sufficient. 
So  doubtless  if  they  be  bank  bills  or  notes,  provided  they  be 
in  general  circulation  in  the  community  for  the  full  value  ex- 
pressed on  their  face.  If  A.  deposit  with  his  banker  the  check 
of  B.  also  drawn  on  the  same  banker,  time  enough  to  examine 
the  account  of  B.  and  if  it  be  good  for  the  amount  to  transfer 
the  same  to  the  credit  of  A.,  would  also  doubtless  be  a  reason- 
able time.  But  if  A.  deposit  in  his  bank  the  check  of  B. 
drawn  on  another  bank,  the  naked  unqualified  rights  of  the 
bank  certainly  cover  a  much  longer  period.  In  such  a  trans- 
action A.  simply  makes  the  bank  his  agent  for  the  collection 
of  the  check,  witli  the  understanding,  express  or  more  usu- 
ally implied,  that  the  amount  when  collected  shall  be  placed  to 
his  credit.  The  bank  of  deposit  has  the  ordinary  time  allowed 
for  presenting  the  check  to  the  drawee  banlc  and  demanding 
payment ;  a  time  which  by  the  ordinary  rule  of  the  common 
law  extends  to  the  close  of  banking  hours  on  the  day  following 
that  of  the  deposit,  but  which  may  be  restricted  to  a  less  period 
by  the  usage  of  the  clearing  house.  Then  the  credit  is  or  is 
not  given  to  the  depositor,  according  as  the  check  is  or  is  not 
honored. 

These  are  the  strict,  as  we  have  said  the  unqualified,  rights 
of  the  bank  and  depositor.  But  practically  these  rights  are 
capable  of  qualification  through  the  custom  and  course  of  deal- 
ing established  between  any  bank  and  any  individual  dealer. 
If  the  bank  is  wont  at  once  on  receiving  such  a  check  of  a  third 
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party  drawn  on  another  bank  to  giye  the  customer  credit  for 
the  amount  and  to  allow  him  instantly  to  draw  against  his  credit 
or  balance  thereby  created,  then  it  is  possible  that  this  habit 
may  exhibit  the  traits  of  a  legal  usage,  and  may  therefore  suf- 
fice to  create  an  implied  contract  between  the  parties,  which 
will  bind  the  bank  to  cash  the  customer's  checks  drawn  against 
a  deposit  of  such  other  checks  at  any  time  before  they  have 
been  presented  for  collection. 

But  though  there  is  no  legal  objection  to  the  establishment 
of  such  an  usage  as  this,  there  are  strong  practical  obstacles. 
A  bank  may  be  willing  in  ninety-nine  cases  out  of  a  hundred 
to  risk  the  goodness  of  the  check  deposited.  .But  its  mere  will- 
ingness in  each  one  of  these  csfses  to  waive  the  full  exercise  of 
its  strict  right  would  not  alone,  j^er  se^  operate  to  deprive  it  of 
the  right  in  the  case  wherein  it  desired  to  exercise  it.  A  habit 
to  do  a  favor  to  a  customer  when  it  seems  safe,  is  not  a  legal 
usage  creating  an  obligation  to  do  a  like  act  when  it  seems 
unsafe.  Strictly  the  custom,  whetlier  a  legal  usage  or  a  mere 
habit,  is  not  always  and  unconditionally  to  regard  deposited 
checks  as  money  before  they  are  actually  collected,  but  to  do 
so  at  the  bank's  discretion.  That  the  discretion  happens  to 
operate  favorably  for  the  customer  in  any  number  of  consecu- 
tive cases  or  for  any  length  of  time,  affords  no  cause  for  ex- 
pecting or  insisting  that  it  shall  continue  to  act  so  in  any 
particular  future  case.  Whence  it  follows  that  something  in 
the  nature  of  a  tacit  understanding  operating  to  give  a  color 
to  the  naked  habit,  must  be  shown  in  order  to  establish  the 
legal  usage  ;  which,  however,  when  established  will  be  intrin- 
sically valid. 

It  has  been  stated,  in  the  chapter  on  Depositors,  that  un- 
doubtedly the  sound  rule  of  law  does  not  allow  the  depositor  to 
sue  the  bank  for  his  balance  until  after  demand  of  payment 
has  been  made  by  himself  or  by  some  one  on  his  behalf,  or 
holding  his  order,  and  has  been  refused  by  the  bank.  One  ex- 
ception to  this  rule,  not  before  noted,  may  be  appropriately 
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stated  here.  If  the  bank  has  obtained  the  money  by  fraud,  or 
through  an  illegal  contract,  suit  by  the  depositor  lies  at  once, 
without  demand.  So  where  money  was  paid  in  and  a  receipt 
taken  from  the  cashier,  stipulating  that  payment  should  not  be 
made  before  a  certain  day,  thus  in  fact  making  of  the  transact 
tion  a  loan  to  the  bank,  being  a  contract  which  in  this  instance 
the  cashier  had  not  power  to  enter  into  on  behalf  of  the  cor- 
poration, it  was  held  that  since  the  contract  was  illegal  and  the 
bank  could  only  claim  to  withhold  the  money  from  the  owner 
by  virtue  of  this  illegal  contract,  it  should  not  be  entitled  to 
a  prior  demand,  but  the  owner  might  sue  immediately.^ 

Right  of  Action  when  Payment  ii  made  in  False  Ooin  or  Paper. 

• 

Occasionally  it  occurs  that  payment  by  the  bank  is  made  in 
counterfeit  or  spurious  coin,  or  in  forged  paper.  Such  a  pay- 
ment is  of  course  null  and  void.  It  is  no  discharge  of  the 
bank ;  and  in  strict  law  it  is  resClly  not  a  payment  at  all.  In 
such  case  it  seems  that  a  suit  by  the  depositor,  as  for  dishonor 
of  his  check,  will  lie  in  the  same  manner  as  if  the  non-payment 
of  his  order  had  occurred  in  any  other  manner  through  the 
fault  of  the  bank.  For  though  the  bank  may  have  offered  the 
false  money  unintentionally  and  so  may  not  be  morally  in  fault, 
yet  at  strict  law  it  has  not  fulfilled  its  legal  obligation,  and  it 
must  answer  for  its  .failure  to  do  so.  Its  honest  intent  could 
only  prevent  the  awarding  of  punitive  damages.  Its  under- 
taking is  absolutely  to  pay  the  depositor's  check.  It  has  not 
done  so.  It  is  true  that  it  designed  to  do  so ;  but  its  own 
ignorance  or  carelessness  was  the  cause  of  its  not  carrying  the 
design  into  execution.  Though  not  maliciously  it  has  yet 
wrongfully  inflicted  a  mischief,  and  that  mischief  it  miLst  make 
good.  It  cannot  be  mulcted  vindictively ;  but  it  must  pay  for 
the  actual  damage.^ 

Much  stronger  is  the  case  where  the  bank  tenders  to  the 

1  VThite  v.  Franklin  Bank,  22  Pick.  181. 
>  Grant  on  Bankers  and  Banking,  p.  88. 
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holder  of  the  check  the  bills  or  notes  of  a  bank  which  it  knows, 
or  suspects,  or  which  it  has  reason  to  know  or  suspect,  to  be 
in  failing  circumstances ;  so  that  the  bills  or  notes  are  of  doubt- 
ful value  or  likely  rapidly  to  depreciate.  In  such  case  the  act 
of  the  bank  is  indefensible  and  even  positively  fraudulent.  It 
cannot  plead  innocence  of  intention,  and  there  is  no  reason 
why  the  depositor  should  not  recover  damages  to  the  same  ex- 
tent to  which  he  could  recover  for  any  other  utterly  wilful  and 
causeless  refusal  to  meet  his  drafts.^ 

Holder' 8  Right  of  Action  on  a  Check. 

The  editor  of  Judge  Story's  work  on  "  Promissory  Notes,"  * 
says :  ^^  Whether  the  holder  can'  maintain  an  action  in  his 
own  name  against  the  drawees,  if  they  refuse  to  pay  the 
check,  having  sufficient  funds  of  the  drawer  wherewith  to  pay 
it,  is  not  entirely  agreed."  A  safer  or  more  incontrovertible 
statement  was  never  ventured  upon  by  any  writer  on  legal 
topics.  Indeed  when  one  comes  to  examine  the  authorities 
which  range  themselves  on  either  side,  and  to  investigate  the 
chains  of  reasoning  by  which  these  authorities  respectively 
seek  to  support  themselves,  the  tale  of  the  two  honorable 
knights  who  fought  about  the  question  of  whether  the  shield 
between  them  was  golden  or  silvern,  is  forcibly  brought  to 
mind.  Each  line  of  argument  in  its  tUrn  seems  the  more 
correct,  and  the  more  satisfactorily  backed  by  respectable 
vouchers. 

We  will  give,  as  we  deem  to  be  our  duty,  a  complete  and 
impartial  chronicle  of  the  controversy,  and  only  at  the  close 
thereof,  when  the  reader  is  competent  to  value  it  at  its  true 
worth,  shall  we  venture  to  give  modest  utterance  to  the  views 
which  our  labors  and  investigations  have  induced  us  to  adopt 
iu  the  matter :  — 

^  Grant  on  Bankers  and  Banking,  pp.  41,  42. 

3  Ed.  of  1868,  §  489,  p.  670.  So  also  in  the  Matter  of  Brown,  2  Story,  616, 
per  Stoiy,  J. ;  Shars wood's  note  to  Byles  on  Bills,  p.  *  21  (Sharswood's  Ed.). 
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The  authorities  cited  below  ^  are  customarily  adduced  as 
supporting  the  doctrine  that  the  holder  has  no  right  of  action. 
Other  cases  have  been  sometimes  added,  but  they  do  not  bear 
precisely  upon  the  point,  and  can  add  no  weight  to  this  long 
array.  Whoever  will  be  at  the  pains  to  examine  all  the  origi- 
nals of  these  citations  will  see  that  the  instruments  which,  in 
nearly  every  cause,  the  courts  had  directly  to  consider  and  to 
pass  upon  were  either  bills  of  exchange  or  drafts  and  orders 
drawn  upon  individuals.  With  regard  to  business  paper  fall- 
ing within  either  of  these  descriptions,  therefore,  so  great  an 
accumulation  of  authority  might  seem  to  settle  the  law.  But 
checks  when  they  are  named  in  these  opinions,  are  only  men- 
tioned to  be  grouped  with  various  other  sorts  of  paper  to  which 
this  rule  is  declared  to  be  applicable,  and  therefore  so  far  as 
they  are  concerned,  the  statements  of  the  judges  are  strictly 
obiler  dicta.  But  that  they  are  so  often  referred  to  in  this 
connection,  and  that  all  these  causes  are  customarily  cited  in 
the  cases  which  have  arisen  concerning  them  shows  how  wide- 
spread is  the  conviction  that  for  the  purpose  of  this  discussion 
their  analogy  to  bills  of  exchange  ought  to  predominate  and 

1  National  Bank  v.  Eliot  Bank,  20  Law  Reporter,  188  (Abbott,  J.,  dissenting). 
The  opinions  of  the  court  and  of  the  dissenting  judge,  in  this  case,  are  a  long  re- 
yiew  of  all  the  authorities  then  existing  upon  each  side  of  the  question.  New 
York  Bank  v.  Gibson,  6  Duer,  574  (bill  of  exchange) ;  Chapman  v.  White,  2  Seld. 
412  (bill  of  exchange,  or  draft) ;  Bellamy  v,  M^'oribanks,  8  £ng.  L.  &  Eq.  528 ; 
Malcolm  v,  Scott,  5  Exch.  601  (order  on  an  indiridual,  not  a  banker) ;  Cow- 
perthwaite  v.  Sheffield,  8  Comst.  248  (bill  of  exchange) ;  Winter  v.  Drury,  3 
Sandf.  268,  note  a,  appended  to  Marine  &  Fire  Ins.  Bank  v.  Jauncey,  id.  259. 
The  former  case  was  affirmed  on  appeal  in  1  Seld.  525  (both  concern  bills  of  ex- 
change) ;  Williams  v.  Everitt,  14  East,  582;  Yates  v.  Bell,  8  B.  &  Aid.  643 ;  Luff 
V,  Pope,  5  Hill,  418  (order,  on  tame,  on  an  indiyidual,  not  a  banker) ;  Grinnell  v. 
Suydam,  8  Sandf.  188  (bill  of  exchange) ;  Harris  v.  Clark,  8  Comst.  93 ;  Mande- 
▼ile  V.  Welch,  5  Wheat  277  (biU  of  exchange).  But  see  discussion  of  these 
cases,  post,  p.  468 ;  semble,  they  are  both  really  to  the  contrary  effect.  Stewart  v. 
Fry,  7  Taunt.  839 ;  Grant  on  Bankers  and  Banking,  pp.  7-9 ;  Dana  v.  Third  Na- 
tional Bank,  18  Allen,  446.  The  case  concerned  a  bill  of  exdiange,  but  the  court 
added  checks,  as  belonging  to  the  same  genus  and  gOTemed  by  the  same  rule.  As 
regarded  checks,  the  remarks  were  obiter  dicta,  Loyd  v.  McCaffi:«y,  46  Penn.  St. 
410,  lays  down  the  rule,  though  the  fiicts  of  the  case  did  not  really  call  for  its 
enunciation. 
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the  law  concerning  the  two  cognate  instruments  should  be 
taken  to  be  identical. 

The  principle  of  law  which  alone  affords  a  firm  and  suffi- 
cient basis  for  the  doctrine  of  these  cases  is  that  stated  in  the 
case  of  Chapman  v.  White.  The  instrument  to  be  considered 
in  that  case  was  a  bill  of  exchange,  or  draft,  but  the  legal  rea- 
soning was  the  same  which  must  be  applied  to  checks  if  the 
same  rule  is  to  govern  them.  This  is  simply  that  there  is  no 
privity  between  the  holder  and  the  drawee,  which  will  sustain  a 
suit  by  the  former,  until  the  latter  has  done  some  act,  as  accept- 
ance, by  which  he  creates  that  privity.  The  only  original  con- 
tract in  existence  is  one  which  runs  exclusively  between  the 
depositor  and  the  bank.  The  holder  of  the  check  has  never 
been  a  party  to  it,  and  it  is  only  when  he  has  succeeded  in  ini- 
tiating and  perfecting  a  second  contract,  running  betwixt  himself 
and  the  bank,  that  he  can  have  any  basis  whatsoever  for  an 
action  against  the  bank.  Such  second  contract  is  consummated 
by  the  bank's  accepting,  or  promising,  or  otherwise  binding 
itself  directly  to  him,  the  holder,  to  pay  him  the  sum. 

All  the  authorities  which  have  held  that  a  check  does  not 
operate  as  an  assignment  or  appropriation,  pro  tantOj  of  the 
drawer's  deposit  in  favor  of  the  drawee  before  acceptance  by 
the  bank,  are  adduced.  For  if  there  is  no  assignment  or  appro- 
priation, before  such  acceptance,  it  is  argued  that  the  bank 
holds  nothing  for  the  holder  or  subject  to  his  order.  There  is 
nothing  which  he  can  demand  from  the  bank,  or  which  the 
bank  is  under  any  obligation  to  hand  over  to  him.  Until  an 
appropriation  or  assignment  has  been  perfected,  it  is  said,  no 
ground  of  action  has  come  into  existence.  Substantially  this 
amounts  only  to  saying,  in  a  less  distinct  shape,  that  there  is 
no  privity  between  the  bank  and  the  check-holder.  It  is  obvi- 
ous, beyond  a  question,  that  the  mere  drawing  and  delivery  of  a 
check,  unless  supplemented  by  something  more,  can  by  no  pos- 
sibility be  regarded  as  either  an  assignment  or  an  appropria- 
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tioD,  in  a  legal  sense  of  those  terms.^  It  is  true  that  Judge 
Stoiy,  In  tlie  Matter  of  Brown  (^supra)^  says  a  check  is  an 
*^  absolute  appropriation "  of  the  sum  named  therein,  in  the 
hands  of  the  bank,  for  the  benefit  of  the  check-holder.  But 
the  most  superficial  glance  at  the  context  of  this  statement 
shows  that  it  is  not  in  conflict  with  the  rule  as  above  laid 
down.  Judge  Story  is  viewing  the  relation  of  the  drawer  to  the 
payee  of  the  check,  not  of  the  bank  to  either  of  them.  He  in- 
tends simply  to  declare  that  the  delivery  of  the  check  operates 
as  a  virtual,  tacit  undertaking  of  the  former  with  the  latter  that 
there  is  that  amount  of  money  to  his  credit  in  the  bank,  which 
shall  remain  there  subject  to  be  drawn  out  upon  presentation 
of  this  instrument,  whenever  made.  He  by  no  means  intended 
to  assert  that  there  was  such  a  change  in  the  technical  legij 
title  to  a  portion  of  the  drawer's  credit,  as  placed  the  title  to 
that  portion  in  the  payee  even  as  towards  the  drawer,  much  less 
as  towards  the  bank. 

That  familiar  rule  of  law  is  also  frequently  adduced  which 
declares  that  a  draft  or  order,  calling  for  the  whole  of  a  particu- 
lar fund  operates  as  an  assignment,  but  otherwise  if  it  calls  for 

1  Dana  v.  Third  National  Bank,  18  Allen,  446  (bill  of  exchange).  The  re- 
marks so  fiur  as  they  relate  to  checks  are  obiter  dida ;  and  the  court  finally  declares 
its  actual  decision  to  be  confined  to  cases  in  which  the  check  is  for  more  than  the 
customer's  balance,  when  it  is  said,  very  properly,  that  eren  its  presentment  for 
payment  establishes  no  lien  on  that  amount,  being  less  than  the  whole  sum  called 
for,  which  the  bank  has  to  the  drawer's  credit.  Lunt  v.  Bank  of  North  America, 
49  Barb.  221.  This  case  only  decides  that  a  check  is  not  so  fitf  an  assignment  of 
the  drawer's  Amds,  complete  upon  deliyery,  as  to  take  precedence  of  a  later  as- 
signment "  of  all  property  now  belonging  to  "  the  drawer,  executed  and  completed 
I  before  a  presentment  of  the  check.    It  is  a  cognate  principle  to  that  which  com- 

mands that  checks  be  paid  in  order  of  presentment.  Chapman  v,  Whit«,  2  Seld. 
412  (bill  of  exchange) ,-  BuUard  v.  Randall,  1  Gray,  605;  Butterworth  v.  Feck,  6 
Bosw.  841 ;  Manderile  v.  Welch,  6  Wheat.  286.  But  see  discussion  of  this  case, 
post,  p.  468 ;  Harris  v,  Clark,  8  Comst.  98.  In  this  case  the  court  say  that  no  au-  ^ 
thorities  declare  that  an  ordinary  unaccepted  bill  of  exchange  operates  per  te  as 
an  immediate  and  complete  appropriation  or  assignment^ — and  this  not  eren  in 
equity  —  save  only  the  case  of  Cors^r  v,  Craig,  1  Wash.  C.  C.  424,  which  case 
has  been  since  orerruled  on  this  precise  point  by  the  authority  of  MandeTxle  v, 
Welch  [supra).  The  court  expressly  decline,  however,  to  bring  checks  into  the 
same  category. 


RIGHTS  OF  ACTION  AGAINST  BANKS.  463 

only  a  part  of  such  fund ;  and  that  a  draft  or  order  calling  for 
the  whole,  a  fartiorij  calling  for  a  part,  of  a  general  fund,  does 
not  operate  as  an  assignment  eitlier  of  the  whole  or  of  the  part.^ 
The  deposit  of  the  customer  with  his  banker  is  clearly  a  general 
fund,  and  a  check  is  in  the  vast  majority  of  cases  drawn  for  a 
part  only  of  that  fund ;  so  that  we  have  the  very  uttermost 
force  of  the  foregoing  rule  applied  directly  to  the  case  of  the 
ordinary  check.  Neither  is  it  probable  that  the  rule  could  be 
successfully  called  in  question,  though  some  judges  have  inti- 
mated doubts  as  to  its  correctness.  If  any  part  of  it  is  liable  to 
be  overthrown,  it  is  only  that  portion  which  says  that  an  order 
or  draft  for  the  whole  of  a  general  fund  is  not  an  assignment  of 
it ;  and  it  is  very  rarely  that  this  would  apply  to  checks,  which 
are  not  often  drawn  for  the  precise  balance  of  the  customer. 

Such  are  the  arguments,  and  such  are  the  judicial  authorities 
for  regarding  these  arguments  as  satisfactory  and  conclusive, 
which  are  encountered  on  the  side  of  refusing  to  the  check- 
holder  a  right  of  action.  It  will  be  seen  that  all  the  abstract 
propositions  of  law  on  which  they  rest  are  sound.  It  appears 
to  be  always  a  difficult  and  sometimes  an  impossible  task,  to  find 
a  flaw  in  the  logical  and  technical  train  of  reasoning  which  is 
based  upon  these  propositions.  The  only  question  miist  be, 
whether  the  propositions  and  the  reasoning  apply  to  checks,  or 
whether  any  other  principles  of  law  will  come  in  to  divert  or 
modify  their  application.  In  fact,  to  a  direct  assault  the  for- 
tress which  protects  this  doctrine  is  impregnable.  It  is  only 
to  a  flank  movement  that  it  offers  a  less  formidable  resist- 
ance. 

The  case  of  Mandevile  v.  Welch  (mprd)  is  usually  cited 
among  the  authorities  which  are  opposed  to  the  right  of  the 
check-holder  to  sue.    Yet  it  is  in  this  very  case  that  the  coiirt 

1  Mandevile  v,  Welch,  6  Wheat.  286,  cited  and  relied  upon  in  Harris  v.  Clark, 
8  Comst  98.  (Both  being  cases  of  bills  of  exchange  and  the  latter  expressly  ex- 
cepting checks  from  the  expression  of  its  opinion.)  Bullard  v.  Randall,  1  Gray, 
605 ;  Winter  v.  Drury,  1  Seld.  525;  Loyd  v.  McCaffiey,  46  Penn.  St  410. 
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touches  for  the  first  time  the  key-note  of  the  true  contrary  doc- 
trine. The  learned  judge  is  not  speaking  of  checks,  but  of  bills 
of  exchange,  and  is  discussing  the  point  whether  the  bill  is  an 
assignment  of  the  funds  in  the  hands  of  the  drawee  prior  to  his 
acceptance  of  it.  He  is  clearly  of  opinion,  equally  on  the  ab- 
stract principle  and  the  recognized  authorities,  that  the  bill 
does  not  operate  as  such  an  assignment,  a  doctrine  which  must 
now  be  assumed  to  be  established  law.  The  chain  of  his  legal 
reasoning  is  as  follows :  -Where  an  order  is  for  the  whole  of  a 
particular  fund,  it  is  an  equitable  assignment  thereof,  and  after 
notice  to  the  drawee  it  binds  the  fund  in  his  hands.  But  where 
it  is  drawn  either  on  a  general  or  a  particular  fund,  for  a  part 
only,  as  was  the  fact  in  the  case  under  consideration,  it  does 
not  amount  to  an  assignment  of  that  part,  or  give  a  lien  as 
against  the  drawee,  unless  he  accepts  or  unless  an  '^  obligation 
to  acc^t  may  be  fairly  implied  from  the  custom  of  trade^  or  the 
course  of  business  between  the  parties^  as  a  part  of  their  cmtrad.^* 
The  reason,  he  adds,  is  plain :  A  creditor  cannot  split  up  one 
cause  of  action  into  many.  A  debtor  undertaking  to  pay  an 
integral  sum  to  one  person,  cannot  be  obliged  to  pay  in  frac- 
tions  to  other  persons.  It  is  worthy  of  note  that  the  "reason" 
adduced  by  the  learned  judge,  and  which  is  not  anywhere  stated, 
or  indirectly  implied,  by  him  to  be  applicable  to  checks,  is  evi- 
dently not  applicable  to  them.  A  depositor  Juis  an  undeniable 
right  to  draw  any  number  of  checks  he  chooses  against  his 
balance,  and  he  may  bring  his  separate  suit  for  damages  upon 
each  one  separately  for  the  refusal  of  the  bank  to  pay  it  on 
demand.^  Plainly  therefore  checks  are  at  least  taken  out  of  the 
reason  which  is  the  basis  of  the  proposition  laid  down  as  gov- 
erning bills  of  exchange.  But  the  exception  expressly  made 
by  the  judge  of  paper  upon  which  the  obligation  of  the  drawee 
to  pay  may  arise,  as  matter  of  law,  from  an  implied  contract 
growing  out  of  the  usage  of  trade  or  the  custom  of  dealing  be- 
tween the  parties,  seems  to  have  been  inserted  for  the  express 

i  For  authorities  for  this  statement,  see  ante,  pp.  29,  90. 
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purpose  of  leaving  open  the  door  for  putting  a  different  con- 
struction upon  precisely  such  instruments  as  ordinary  bank- 
checks. 

It  is  impossible  to  deny  that  if  the  analogy  of  bills  of  exchange 
is  to  be  conclusive  on  this  question,  the  effort  to  give  the  check- 
holder  a  right  of  action  against  the  bank  must  utterly  fail.  It 
is  equally  certain  that  the  check-holder  has  no  privity  in  the 
naked  contract  of  the  bank  with  the  depositor.  He  was 
neither  primarily  a  party  to  it ;  nor  has  he  subsequently  be- 
come a  party  by  any  express  addition  ingrafted  on  the  original 
agreement.  If  that  agreement  was  simply  and  solely  the 
undertaking  of  the  bank  to  hold  the  depositor's  money  subject 
to  his  order ;  if  it  was  a  naked  unqualified  promise,  express 
or  implied,  made  by  the  bank  alone  to  the  depositor  alone, 
without  more,  then  it  is  clear  that  the  check-holder  cannot  sue. 
The  correctness  of  these  positions,  which  have  been  already 
explained,  is  beyond  a  question.  But  if  this  was  not  the  whole 
of  the  contract ;  if  there  were  other  component  and  essential 
elements ;  if  it  was  something  more  than  a  mere  promise  by 
one  individual  or  institution  to  another,  then  there  may  be  an 
opening  for  the  third  party,  the  check-holder,  to  enter  through. 
That  there  are  such  additional  elements  beyond  the  simple 
promise  of  the  bank  to  the  depositor,  can  be  shown  only  by 
proof  of  a  usage  of  business,  or  a  course  of  dealing  between  the 
parties.  If  it  is  true  that  such  an  usage  or  such  a  course  of 
dealing  can  be  shown  to  be  so  universal  and  so  well  understood 
that  it  must  be  assumed  to  enter  into  and  form  a  part  of  the 
contract  between  the  depositor  and  the  bank,  then  the  check- 
holder  is  entitled  to  any  rights,  be  they  of  action  or  any  other 
description,  which  the  usage  or  course  of  dealing  accord  to  him. 
If  they  entitle  him  to  demand  payment  from  the  bank  as  a  dU- 
tiiict  right  enuring  to  him,  then  his  right  to  sue  for  a  refusal  of 
payment  follows  as  an  inalienable  corollary.  So  far  the  usage 
or  course  of  dealing  enters  into  the  contract  far  his  benefit;  so 
far  it  is  a  provision  of  which  he  and  he  alone  is  entitled  to  take 

80 
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advantage.    It  at  once  annihilates  iha  argument  from  analogj 
and  does  away  with  the  obstacle  of  a  want  of  privity. 

The  accurate  and  careful  saving  of  this  exception  by  Judge 
Story,  involving  all  these  necessary  consequences,  was  quite  too 
significant  to  escape  notice.  The  only  principle  which  could 
give  a  check-holder  a  right  of  action  had  here  been  enunciated, 
and  though  it  was  in  a  different  connection,  yet  in  time  the  seed 
thus  sown  bore  fruit.  In  the  case  of  Harris  v.  Clark  ^  decided 
in  New  York  in  1849,  the  court  recognized  the  doctrine  laid 
down  in  Mandevile  v.  Welch  as  sound  in  its  application  to 
bills  of  exchange,  but  at  the  same  time  availing  itself  of  the 
exception,  said  that  the  rule  might  not  be  so  reasonably  applied 
to  matters  of  checks,  which  are  practically  equivalent  to  a  trans- 
fer of  actual  cash.  There  are  plausible  if  not  solid  reasons  for 
saying  that  a  check  works  a  transfer  from  the  time  of  present- 
ment for  payment,  owing  to  the  understanding  of  all  the  parties, 
and  to  the  usual  course  of  business.  The  same  cannot  be 
predicated  of  bills  of  exchange,  which  are  not  so  equivalent  to 
cash,  and  which  are  not  expected  to  be  paid  on  the  spot, 
immediately  on  demand,  like  checks. 

Other  authorities,  which  though  they  may  perhaps  be  of 
somewhat  less  weight,  are  yet  more  specific  and  direct,  support 
the  same  view.  Thus  it  was  said  in  Fogarties  v.  State  Bank,^ 
that  the  holder  of  a  check  had  a  right  of  action  in  assumpsit 
against  the  bank,  if  it  refused  to  pay  the  check  when  it  had 
funds  of  the  drawer  available  for  doing  so,  upon  the  implied 
promise  which  the  law  raises  in  his  hehaJf.  The  idea  would  have 
been  more  satisfactorily  expressed  if  it  had  been  hitimated  that 
the  law  raised  this  implied  promise  only  firom  the  usage  or  course 
of  dealing  of  the  parties  or  of  the  community  generally.  Per- 
haps the  court  thought  this  ground  of  its  ruling  to  be  clear 
enough  without  specific  exposition ;  certainly  no  other  basis 
readily  suggests  itself,  and  the  logical  sequence  may  be  as- 
sumed to  be  obvious.    It  was  further  asserted  that  this  was 

18  Ck>m8t  98.  «  12  Rich.  Law,  618. 
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true  espedally  where  t]^e  bank  charter  stipulated  that  the  bank 
should  ^^  receive  money  on  deposit,  and  paj  away  the  same  to 
order  free  of  expense."  It  was  hardly  worth  while  for  the 
learned  justices  to  bring  forward  so  insignificant  a  prop.  They 
had  taken  a  ground  that  was  either  tenable  without  this,  or 
else  could  not  be  made  tenable  at  all.  The  language,  directing 
the  bank  to  do  only  what  every  bank  that  ever  existed  must 
do  as  a  part  of  the  most  simple  and  ordinary  phase  of  banking 
business,  language  expressing  only  what  would  be  regarded  as 
implied  in  all  charters  without  any  distinct  expression  at  all, 
could  hardly  have  any  such  powerful  alterative  effect  upon  the 
ordinary  rights  of  check-holders,  as  to  confer  upon  them  the 
right  of  suit.  A  similar  view  is  implied  though  not  directly 
laid  down  in  Yanbibben  v.  Bank  of  Louisiana.^  Also  in  Illi- 
nois in  the  case  of  Munn  v.  Burch.^  It  is  said  that  immediately 
upon  presentment  and  demand  for  payment,  the  bank,  having 
funds  sufficient  of  the  drawer  to  pay  the  check,  thereafter  holds 
the  amount  for  the  holder,  and  no  longer  for  the  depositor. 
Thus  a  privity  is  created  upon  which  the  check-holder  may 
sue.  The  court  does  not  explain  on  what  basis  this  obligation 
of  the  bank  to  hold  for  the  benefit  of  the  check-holder  is  built 
up.  But  it  is  clear  that  since  it  arises  from  no  express  promise 
to  or  agreement  with  anybody,  it  must  arise  from  an  implied 
promise  or  agreement,  and  no  ingenuity  can  suggest  any 
implication  arising  from  any  other  source  than  the  usages  of 
business  and  the  course  of  dealing  of  the  parties. 

This  principle  was  again  enunciated  in  the  case  of  the  Chi- 
cago Marine  and  Fire  Insurance  Company  v.  Stanford,^  so  that 
it  may  now  be  regarded  as  settled  law  at  least  in  the  State  of 
Illinois.  It  is  laid  down  by  Grant  in  his  Treatise  on  Banking.^ 
Finally  in  the  English  case  of  Ancona  v.  Marks,^  Baron  Martin 
says,  ^'  There  is  no  doubt  that  the  bearer  of  a  check  is  entitled 

1  14  La.  Ann.  481.  >  26  SI.  85. 

>  28  111.  168.  ^  Grant  on  Bankers  and  Banking,  p.  91. 

ft  7  Hurl.  &  N.  686. 


468  RIGHTS  OF  ACTION  AGAINST  BANKS. 

to  receive  the  money ;  .  .  .  whoever  Jias  posaession  of  it  as 
bearer  ^  may  maintain  an  action  upon  it."  In  this  case  there 
were  two  instruments  sued  on,  one  was  a  bill  of  exchange,  but 
the  other  was  an  ordinary  bank-check.  The  decision  is  a  very 
recent  one,  having  been  rendered  no  longer  ago  than  1862. 
Judge  Sharswood  in  his  note  to  p.  *  21  of  his  Edition  of  Byles 
on  Bills  says,  that  it  might  perhaps  be  inferred  that  a  check 
duly  presented  (i.  «.,  of  course,  for  payment)  becomes  an  ap- 
propriation of  so  much  of  the  drawer's  funds  in  the  banker's 
hands,  and  that  if  payment  be  subsequently  stopped  and  all  the 
drawer's  funds  withdrawn,  the  bank  remains  still  liable  to  the 
holder.  He  acknowledges  on  the  strength  of  BuUard  v.  Ran- 
dall, mpra^  that  this  seems  to  be  still  unsettled.  But  he  adds, 
BM  his  own  view,  that  though  the  rule  does  not  govern  bills  of 
exchange,  yet  they  are  not  held  to  be  an  equitable  assignment 
or  appropriation  of  the  sum  drawn  for,  whereas  a  bank-check 
is  so  considered ;  and  if  the  holder  be  one  for  value,  against 
whom  the  drawer  cannot  rightfully  revoke,  why  then  should 
not  the  banker,  upon  distinct  claim  and  notice,  be  held  bound 
by  the  equity  ? 

The  force  which  is  inherent  in  this  argument  from  usage  and 
the  course  of  dealing  seems  to  us  never  to  have  been  fairly 
brought  out.  Neither  in  Mandevile  v.  Welch  nor  in  Harris 
t;.*jGlark  were  checks  directly  under  discussion ;  and  in  the 
other  American  cases  the  decisions  are  meagre.  To  our  minds 
it  is  the  most  satisfactory  thread  in  the  labyrinth.  It  leads 
around  all  the  difficulties  which  could  not  be  directly  sur- 
mounted. It  is  reasonable,  just,  and  practical.  It  is  not  bad 
law  and  it  is  good  sense.  It  meets  the  real  intentions  and 
wants  of  the  business  community.    There  is  no  question  that 

^  All  English  checks  were  at  that  time,  by  statute,  required  to  he  drawn  pay- 
ahle  to  hearer  (or  to  A.  or  hearer  which  was  the  same  thing  in  law).  A  dieck 
payahle  to  the  order  of  any  person  was,  hy  express  proTision  of  statute,  suhject 
to  he  stamped  as  an  inland  hill  of  exchange.  This  law  has,  howerer,  since  heen 
changed,  and  checks  may  now  in  England  he  drawn  payable  to  order,  without 
other  stamps  than  those  used  on  a  check  payable  to  bearer. 
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the  understanding  is  perfectly  clear  and  quite  universal  between 
all  parties  alike — bank,  drawer^  and  every  successive  holder — 
that  the  check  will  be  paid  on  presentment,  if  the  drawer's 
balance  is  good  for  its  amount.  Checks  pass  from  hand  to 
hand,  and  are  sometimes  transferred  almost  as  freely  as  money 
in  communities  where  the  drawer's  name  is  known  to  be  trust- 
worthy, simply  on  the  strength  of  this  understanding.  No 
bank  would  ever  for  an  instant  pretend  that  the  prompt  pay- 
ment was  not  a  thing  which  the  holder  would  have  a  perfect 
right  by  universal  understanding  to  expect,  and  by  universal 
usoffe  of  business^  at  least,  to  require.  Yet  what  is  a  right  to 
expect  by  virtue  of  an  universal  understanding,  and  to  require 
on  the  strength  of  an  universal  custom  of  business,  save  a 
usage,  in  the  legal  sense  of  that  phrase,  which  will  be  sustained 
by  the  courts  as  valid  provided  it  is  not  tainted  with  any  intrinsic 
illegality  ?  Certainly  it  will  not  be  maintained  that  such  ille- 
gality exists  in  the  matter  under  discussion.  There  can  be  no 
possible  difficulty  in  assuming  in  view  of  the  well-known  con- 
duct of  all  banking  institutions,  and  the  multitude  of  daily 
transactions  which  the  entire  community  bases  and  is  obliged 
to  base  upon  this  well-known  conduct,  that  the  undertaking  of 
the  bank  to  pay  the  depositor's  check  is  designed  to  enure,  and 
by  virtue  of  this  intent  and  of  usage  in  accordance  therewith, 
actually  does  enure,  for  the  benefit  of  the  holder  of  the  check, 
and  does  raise  such  an  implied  agreement  as  will  suffice  to 
overthrow  the  technical  obstacle  to  his  obtaining  his  rights 
which  grows  out  of  a  supposed  want  of  privity  between  him 
and  the  bank.  We  cannot  but  feel  assured  that  the  bank  in 
receiving  the  deposit,  the  depositor  in  drawing  his  check, 
and  certainly  not  least  of  the  three  the  payee  receiving  it  as 
money,  as  actual  cash,  all  alike  in  their  respective  acts,  con- 
template and  have  perfect  reference  to  a  well-known  usage  of 
banks  to  answer  the  demands  of  the  bearers  of  such  documents, 
if  the  drawer's  credit  is  sufficient. 
It  will  be  seen  that  this  view  brings  simplicity  into  the  entire 
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discussion.  It  leaves  uncontroverted  all  the  principles  and 
rules,  laid  down  by  those  who  denj  the  check-holder  a  right  of 
action.  Nay,  it  accepts  them  as  sound  and  embodies  them  as 
part  of  itself.  Its  effect  is  only  to  modify  them  in  their  bearing 
upon  a  certain  class  of  instruments,  and  to  modify  them  solely 
by  the  aid  of  well-known  principles  of  law  working  through 
facts,  than  which  surely  none  are  more  universal  or  more 
familiar.  Whence  it  follows  that  in  their  application  to  such 
instruments  these  rigid  rules  of  law  are  found  to  be  at  once 
legal,  intelligent,  and  reasonable,  serving  to  interpret,  regulate, 
and  sanction,  as  all  sound  and  sensible  rules  of  commercial  law 
must,  the  real  wants  of  men  engaged  in  practical  business 
transactions. 

Criticism,  too,  is  demanded  in  regard  to  the  authorities 
which  hold  that  a  check  is  not  an  appropriation  or  assignment 
of  the  drawer's  funds  until  it  has  been  accepted.  There  are  a 
considerable  number  of  cases  in  which  this  broad  principle  is 
generally  stated.  They  are  all  frequently  brought  up  in  a 
massive  column  to  give  apparent  weight  to  the  doctrine  that 
the  check-holder  has  no  right  of  action.  In  point  of  fact  they 
are  almost  all  totally  incompetent  to  perform  the  function 
required  of  them.  It  is  only  those  in  which  the  statement 
of  law  is  made  with  express  reference  to  this  very  question  of 
the  check-holder's  right  of  action  that  are  properly  authorities. 
For  the  questions  are  various  in  reference  to  which  this 
remark  may  be  made,  and  its  truth  in  one  connection  may 
be  perfectly  consistent  with  its  falsehood  in  another.  A  check 
is  revoked  by  the  drawer's  death  before  presentment :  checks 
are  paid  in  the  order  of  presentment,  not  in  the  order  of  date 
or  delivery ;  a  check  may  be  forbidden  to  be  paid  at  the  bank 
by  the  drawer  in  the  interval  between  delivery  and  present- 
ment :  —  these  are  a  few  instances,  out  of  very  many,  of  cases 
where  the  broad  rule  may  be  and  has  been  laid  down  by  courts 
that  the  check,  before  payment,  or  as  it  is  sometimes  and  more 
properly  expressed,  before  preseTUment  for  payment,  works  no 
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as6ignment  or  appropriation  of  the  drawer's  funds  in  the  bands 
of  the  bank.  The  force  of  the  rale  in  such  cases  is  evident. 
Equally  evident  is  it  that  the  general  language  which  may  be 
uttered  to  meet  these  facts^  though  sound  for  that  especial 
purpose,  yet  is  &r  from  applying  to  the  case  where  the  bank 
wilfully  refuses  payment  to  the  holder  without  excuse  existing 
at  the  time  of  the  refusal.  No  such  completed  appropriation 
comes  into  existence  at  the  moment  of  delivery  as  to  preclude 
the  subsequent  consummation  of  a  different  appropriation  be- 
fore presentment  has  been  made.  Gases  of  this  description 
simply  show  that  where  an  excuse  exists  at  the  time  of  de- 
mand, which  justifies  the  bank  in  refusing  payment,  then  no 
obligation  to  pay  accrues.  It  makes  no  difference  that  the 
excuse  came  into  being  later  than  the  delivery  of  the  check, 
provided  only  that  it  was  prior  to  the  demand  for  payment. 
But  this  is  different  from  the  case  where  no  justification  for 
non-payment  exists  at  the  moment  when  presentment  and 
demand  for  pajrment  are  made.  It  is  true  —  and  it  is  all  that 
the  cited  cases  decide  —  that  hefore  demand  for  patfment  no 
assignment  exists,  no  obligation  has  been  created,  no  privity 
has  grown  up,  and  the  very  right  of  the  bank  to  pay  may  be 
taken  away  by  any  one  of  a  great  number  of  occurrences. 
But  the  act  of  presentment  and  demand,  made  before  any  one 
of  these  occurrences  has  taken  place,  is  the  act  which  creates 
at  once,  by  usage  of  business  and  understanding  of  all  con- 
cerned, the  obligation,  the  privity,  and  the  appropriation,  or 
at  least  the  right  to  claim  an  appropriation. 

If  then  the  true  force  of  the  cases,  which  were  cited  ante, 
p.  462,  to  the  nominal  effect  that  a  check  does  not  work  an  as- 
signment, is  only  that  prior  to  pre$mtment  and  demand  for  pay- 
ment,  it  does  not  work  an  assignment.  The  trouble  with  this  is 
that,  though  good  as  far  as  it  goes,  it  does  not  reach  the  root 
of  the  present  matter  of  discussion.  If  the  right  of  the  check- 
holder  to  sue  arises  from  a  usage  of  trade  or  course  of  dealing, 
ingrafted  upon  a  contract  in  which  such  a  right  is  not  specifi- 
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callj  given  in  express  terms,  then  it  can  only  accrae  exactly  in 
accordance  with  the  requirements  which  are  an  integral  part 
of  such  usage  and  course  of  dealing.  One  of  these  require- 
ments in  this  case  is  that  the  check-holder  shall  make  a  direct 
and  formal  demand  for  payment  before  he  obtains  any  privilege 
in  the  matter  whatsoever  as  against  any  person.  This  prelimi- 
nary demand  is  a  part  of  that  usage,  which  must  be  conformed 
to  as  a  whole,  or  else  cannot  be  relied  upon  in  any  fractional 
and  imperfect  shape.  Or  to  put  it  more  plainly,  the  contract 
in  its  perfect  form  is  a  composite,  of  which  one  part  is  the  ex- 
press agreement  of  the  bank  and  depositor,  and  the  other  part 
is  made  up  from  the  additional  elements  introduced  by  the 
usage,  and  which  by  a  well-known  rule  of  law  are  regarded  as 
constituting  a  part  of  the  contract  as  much  as  if  they  had  been 
expressed  in  it  in  terms.  This  contract,  thus  compounded, 
stipulates  for  and  on  behalf  of  the  check-holder  that  so  soon  as 
he  demands  payment  he  shall  receive  it,  if  the  bank  has  unen- 
cumbered funds  of  the  depositor  sufficient  for  the  purpose. 
This  is  his  right  which  enures  to  him  under  the  composite 
contract,  but  by  virtue  of  that  part  thereof  which  is  called  the 
usage  of  business.  It  is  for  the  obtaining  of  this  right  that 
he  may  sue.  But  the  right  is  only  a  contingent  one  until  he 
has  made  his  demand.  The  same  usage  which  gives  rise  to 
the  right  requires  the  demand  as  an  indispensable  preliminary. 
Circumstances  occurring  before  the  demand  may  prevent  the 
right  from  ever  vesting.  Thus  we  see  clearly  that  the  whole 
notion  of  assignment  or  appropriation  is  really  alien  to  the  dis- 
cussion. Nothing  is  or  has  been  assigned  or  appropriated  to 
the  payee.  His  first  right  is  a  simple  naked  right  arising  neither 
from  an  assignment  nor  appropriation,  but  under  a  contract  to 
have  money  paid  to  him  when  he  demands  it ;  and  if  the  money 
is  not  paid,  unless  the  bank  can  excuse  the  non-payment 
by  showing  the  existence  of  some  of  these  facts  which  ab- 
solve banks  from  the  duty  of  paying  a  customer's  check,  then 
his  next  and  consequent  right  is  a  right  to  sue  the  bank  upon 
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the  contract  for  the  amount  which  should  have  been  paid  to 
him. 

As  a  matter  of  judicial  authority,  too,  the  real  weight  is  very 
clearlj  on  the  side  of  the  holder's  right  of  action.  A  consid- 
erable number  of  cases,  as  has  been  heretofore  made  apparent, 
are  always  cited  on  the  other  side.  These  give  it  an  appear- 
ance of  numerical  superiority  which  is  by  no  means  genuine. 
We  have  already  seen  how  these  hosts  of  authorities  are  mus- 
tered. They  are  cases  wherein  the  instruments  sued  on  were 
more  or  less  analogous  to  checks ;  or  where,  in  delivering  opin- 
ions about  such  instruments,  obiter  dicta  concerning  checks 
were  gratuitously  introduced.  On  the  other  hand,  it  is  certain- 
ly true  that  the  cases  wherein  a  holder  has  sued  on  an  actual 
check,  and  has  been  sustained  in  doing  so,  are  neither  very 
numerous  nor  of  the  highest  authority.  But  they  possess  the 
important  advantage  that  they  go  squarely  to  the  very  point  in 
controversy.  And  few  though  they  are,  the  same  remark  can- 
not be  made  of  an  equal  number  of  the  cases  usually  arrayed 
against  them.  These  actions  were  based  on  checks^  and  were 
held  to  be  maintainable.  They  are  all  directly,  not  inferentially 
or  impertinently,  in  point.  If  the  same  remark  could  be  applied 
to  the  case  of  Dana  v.  Third  National  Bank,  the  language  used  by 
the  court  in  that  cause  would  be  very  strong  against  the  check- 
holder's  right  of  action.  But  the  judge  is  clearly  delivering 
only  his  abstract  and  individual  views ;  for  he  expressly  at  the 
close  of  the  opinion  warns  us  that  the  only  point  decided  is 
that  the  presentment  of  a  check,  calling  for  more  than  the 
drawer's  balance,  creates  no  lien  on  that  balance.  So  a  de- 
cision, which  at  first  seems  formidable,  has  at  the  close  nearly 
all  its  force  carefully  extracted. 

Finally,  it  might  be  objected  that  the  bank,  by  being  made 
liable  to  a  suit  by  two  difierent  persons,  each  suit  being  founded 
upon  one  and  the  same  act  of  the  bank,  is  subjected  to  undue 
and  needless  annoyance.  But  this  is  hardly  an  admissible 
argument.    If  by  one  act  two  persons  are  wronged,  there  is  no 
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reason  whj  one  of  them  should  be  debarred  from  obtaining 
justice,  because  the  other  must  be  allowed  to  do  so.  In  fact 
the  holder's  suit  may  be  limited  only  to  acquiring  the  exact 
sum  which  the  bank  has  in  its  hands  for  his  benefit.  The 
right  of  the  holder  to  recover  damages  has,  we  belieye,  never 
been  under  discussion ;  and  the  rulings  in  favor  of  his  ri^t 
of  action  intend  to  apply  it  simply  to  the  obtaining  of  the  sums 
due  him  on  the  check.  This  clearly  the  bank  should  be  sum- 
marily obliged  to  pay  over.  In  a  suit  for  damages  by  the  de- 
positor, and,  if.it  could  be  sustained,  also  in  such  a  suit  by  the 
check-holder,  it  is  to  be  assumed  that  the  law  will  see  that  the 
bank  is  not  mulcted  in  a  greater  sum  than  its  wrongful  conduct 
deserves.  If  with  its  eyes  open  to  the  necessary  and  just  con- 
sequences the  bank  does  an  act  of  malice,  injustice,  and  injury, 
there  is  no  reason  why  the  specific  wrong  should  not  be  strict- 
ly undone  in  one  suit,  although  damages  in  compensation  for 
it  are  to  be  sought  in  another. 


CHAPTER  XI. 


EVIDENCE. 


Competency  of  Bank  Officials  on  BanJ^s  behalf. 

It  may  now  be  laid  down,  in  general  terms,  that  the  officer 
or  agent  of  the  bank  is  a  competent  witness  in  its  behalf,  eyen 
concerning  a  transaction  which  he  himself  conducted  or  in 
which  he  was  interested  or  engaged.  In  such  cases  it  must 
frequently  happen  that  the  officer  or  agent  will  be  personally 
and  closely  interested  in  the  determination  of  the  litigation. 
For  if  the  bank  should  fail  of  success  by  reason  of  any  inaccu- 
racy, irregularity,  or  wrongfulness  in  his  proceedings,  it  must 
be  anticipated  as  a  natural  result  that  he  will  himself  be  sued 
by  the  bank,  either  upon  his  official  bond  or  his  common-law 
liability,  and  held  to  answer  for  the  consequences  of  his  de- 
fault, besides  suffering  all  the  collateral  mischief  of  a  loss  of 
his  position  and  reputation.  The  latter  fact  of  course  could 
not  operate  to  render  him  incompetent,  but  must  be  confined 
to  affecting  his  credibility.  The  former  fact  however  goes 
directly  to  the  question  of  his  competency.  It  is  not  to  be 
supposed  that  the  extension  of  the  general  rule  to  cover  these 
cases  has  been  allowed  to  take  place  without  opposition.  But 
the  several  decisions  have  been  uniformly  in  favor  of  the  admis- 
sion of  the  testimony,  so  that  the  matter  must  at  last  be  regarded 
as  definitively  settled  according  to  the  above  doctrine. 

The  simplest  class  of  cases,  those  in  which  the  objectors  to 
the  competency  certainly  had  but  very  little  ground  to  stand  upon, 
were  those  wherein  the  officer  or  agent  had  been  formally  and 
sufficiently  released  by  the  bank  from  all  manner  of  claim 
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which  it  might  have  against  him,  eyen  if  he  should  appear  to 
have  been  in  default.  No  difficulty  seems  to  have  been  ex- 
perienced in  disposing  of  these  in  favor  of  the  admissibility.^ 
The  next  step  in  advance  was  taken  in  the  cases  in  which 
some  possible  question  might  arise  as  to  the  liability  of  the 
officer  or  agent  to  the  bank,  by  reason  of  something  which  it 
might  appear  or  might  be  claimed  that  he  had  done.  But  ad- 
mitting a  possibility  that  he  might  be  held  by  the  bank,  yet 
this  was  by  no  means  equivalent  to  the  established  fact  that 
he  certainly  could  be  so  held.  It  was  an  assumption,  which 
might  so  obviously  prove  erroneous,  that  the  court  could  not 
be  expected  to  make  it.  The  contingent  impropriety  of  receiv- 
ing the  testimony  could  not  be  allowed  to  have  equal  effect 
with  a  positive  impropriety.  So  again  in  these  cases  the  nar- 
row question  of  intrinsic  competency  was  evaded,  and  the  evi> 
dence  was  admitted  as  it  were  through  a  side  door.^  But  it 
was  not  of  course  always  possible,  however  much  the  courts 
might  have  wished  it  to  be  so,  thus  satisfactorily  to  flank  the 
main  position  of  the  objectors.  Sooner  or  later  the  question 
of  the  intrinsic  competency  of  such  persons  as  witnesses  must 
arise  and  must  be  decided  fairly  upon  its  own  merits ;  and  it 
having  finally  arisen  in  various  States,  the  courts  of  each,  thus 
far  without  an  exception,  have  decided  to  admit  the  testimony 
offered.  The  Supreme  Court  of  the  United  States  and  the 
text-books  on  evidence  have  adopted  the  same  rule.^  Tlie 
obvious  necessity  of  the  case  has  conquered  all  lesser  objec- 
tions. It  must  be  that  an  officer  should  be  allowed  under  oath 
to  state  what  he  had  done ;  since  otherwise  the  bank  was  so 

^  Fannen'  &  MeoIuuiics'Baiik  v,  ChampUun  Tranaportatioii  Co.,  18  Vt  181 ; 
28  id.  186 ;  Johnson  v.  Farmers'  Bank,  I  Harring.  117. 

s  Franklin  Bank  v.  Freeman,  16  Pick.  585 ;  Union  Bank  v,  Enapp,  8  id.  96. 

s  United  States  Bank  v.  Steams,  15  Wend.  814 ;  Farmers'  &  Mechanics'  Bank 
v.  Champlain  Transportation  Co.,  18  Vt.  181 ;  Huntress  v.  Patten,  20  Me.  28; 
Jackson  v.  Bank  of  the  United  States,  10  Penn.  St.  61 ;  2  Starkie  on  Erid.  753, 
767  and  768,  n.  2 ;  1  Qreenl^  on  £yid.  416,  417 ;  Cookendorfer  v.  Preston,  4 
How.  (U.  S.)  817 ;  Franklin  Bank  v.  Freeman,  16  Pick.  585.  See  also  Wiggin 
V.  FreewiU  Baptist  Chntch,  8  Met  (Mass.)  801. 
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utterly  tongue-tied  that  it  must  fall  an  ineyitable  sacrifice  to 
the  most  unworthy  plaintiff,  and  furnished  an  obvious  tempta- 
tion to  dishonest  suits.  The  same  necessity  had  admitted  the 
testimony  of  a  porter  to  the  fact  of  his  having  delivered  goods 
for  his  employer ;  and  had  allowed  factors  and  brokers,  oven 
when  receiving  a  percentage  for  commission,  to  testify  in  be- 
half of  their  principals. 

Shareholders  as  Witnesses. 

A  shareholder  in  the  bank,  by  assigning  away  his  stock,  may 
render  himself  a  competent  witness  in  its  behalf.  Neither  is 
it  too  late  for  him  to  make  the  assignment  after  the  suit  has 
been  begun.^  If  a  statute  of  the  State  in  which  the  bank  is 
incorporated  declares  stockholders  to  be  liable  to  the  holders 
of  notes  of  the  bank  in  case  of  the  insolvency  of  the  corpora- 
tion, the  contingent  liability  under  this  law  of  one  who  has 
at  any  time  previous  been  a  stockholder  will  not  impair  his 
competency  as  a  witness.  His  interest  in  the  affairs  and  pros- 
perity of  the  bank  4s  too  remote  to  be  permitted  to  have  this 
effect,  at  least  unless  there  is  some  evidence  of  inability  on  the 
part  of  the  bank  to  meet  its  liabilities.^ 

Chistoms  and  Usages. 

The  customs  and  usages  of  a  bank  in  the  regulation  and 
conduct  of  its  business  and  daily  affairs  may  be  given  in  evi- 
dence for  the  purpose  of  corroborating  testimony  already  given, 
when,  if  offered  independently,  they  would  be  inadmissible. 
Thus  where  the  plaintiff's  assertion  that  a  deposit  of  a  certain 
amount  had  been  made  by  him  on  a  certain  day  had  been  di- 
rectly contradicted  by  the  ofiicer  of  the  bank,  who  testified  posi- 
tively that  no  such  deposit  had  been  made  or  was  entered  on 
the  books,  it  was  held  that  the  ofScer  might  go  on  to  state  what 

i  Meighen  v.  Bank,  26  Penn.  St  288. 

3  Ibid. ;  dting  also  Willing  v.  Conseqna,  1  Pet.  801 ;  Curcier  v.  Fennock,  U 
Berg.  &  B.  61 ;  Irwin  v.  Lumberman's  Bank,  2  Watte  &  S.  190. 
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was  the  usaal  course  of  business  in  the  bank  and  pursued  by 
himself,  from  which  the  unaroidable  inference  must  be  that  no 
such  deposit  could  have  been  made  without  his  knowledge  or 
without  his  having  entered  it  on  the  books.  Had  the  effort 
been  to  supplement  the  mere  fact  of  the  non-entry  by  the  evi- 
dence of  the  usage  as  an  independent  additional  fact,  the  ques- 
tion raised  upon  the  admissibility  would  have  been  different 
and  would  doubtless  have  been  decided  differently.  But  the 
officer  had  positively  alleged  the  non-receipt  of  the  deposit,  and 
he  only  corroborated  this  assertion  by  giving  his  reasons  and 
means  of  knowledge.^ 

Of  course  if  the  fact  of  the  usage  itself,  or  of  conformity  to 
the  usage  in  the  particular  case,  is  the  matter  which  is  itself 
under  discussion,  testimony  descriptive  of  the  usage  is  strictly 
admissible.  So  it  has  been  held  that  where  the  sufficiency  of 
demand  and  notice  is  in  question,  the  notary  public  who  per- 
formed these  duties  may  state  what  his  usual  practice  is  ;  for 
he  may  state  what  he  did  in  this  especial  case,  and  may  then 
state  that  it  conformed  to  his  usual  practice.  Nay,  he  may 
even  go  farther  and  state  that  he  believes  it  to  be  in  conformity 
also  with  the  usual  practice  of  other  notaries  in  the  same  city.^ 

JExplanation  of  Mi9taJce». 

Any  mistake,  accidentally  made  by  an  officer,  in  a  transac- 
tion on  behalf  of  the  bank,  may  be  explained  by  his  own  evi- 
dence of  the  circumstances.^ 

Declarations  of  an  Officer  or  Agent. 

Declarations  and  admissions  of  the  officer  or  agent  of  a  bank 
bind  the  bank  only  when  they  are  made  by  him  officially  with 
the  intent  of  binding  the  bank,  and  either  within  the  scope 
of  his  general  official  employment,  or  by  virtue  of  a  special 

1  Meighen  v.  Bank,  25  Penn.  St  288. 

>  Cookendorfer  v.  Preston,  4  How.  (U.  S.)  817. 

s  Bank  of  South  Carolina  v.  Rose,  1  Strobh.  Eq.  257. 
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authority  lodged  in  him  by  the  directors.  Otherwise,  like  the 
remarks  of  any  third  person,  they  are  utterly  incompetent.^ 
The  declarations  of  directors,  even,  more  than  those  of  other 
officers,  are  impotent  to  bind  the  bank ;  for  the  reason  that  no 
individual  director,  as  such,  has  any  power  whatsoever  in  ref- 
erence to  the  affairs  of  the  bank.  Consequently  it  is  difficult, 
or  impossible,  for  him  to  commit  it  to  any  thing,  even  to  knowl- 
edge. Only  when  and  as  he  is  acting  in  conjunction  with  his 
co-directors,  is  he  intrusted  with  what  may  be  described  as  an 
undivided  share  in  the  general  administration  of  its  affairs. 
But  to  him  individually,  at  least  in  his  capacity  strictly  of  di- 
rector, no  department  of  those  affitirs  is  allotted,  and  his  sole 
admission  or  declaration  in  any  department  is  therefore  in  ex- 
cess of  both  his  duty  and  his  authority,  and  is  null  and  mean- 
ingless in  law.' 

As  a  general  rule  statements  made  by  a  bank  officer  concern- 
ing any  past  transaction,  though  the  matter  to  which  they  refer 
is  one  which  falls  within  the  scope  of  his  employment,  will  not 
be  regarded  as  binding  upon  the  bank.  They  are  considered 
to  be  given  simply  as  a  matter  of  favor  to  the  inquirer.  The 
officer  owes  no  duty  to  the  bank  to  answer  interrogatories 
which  relate  only  to  a  completed  transaction.  He  is  not  em- 
ployed for  that  purpose,  or  held  out  by  the  bank  as  intrusted 
to  fulfil  such  a  ftmction.  The  interrogator  simply  requests  a 
favor  from  the  officer  personally,  which  if  granted  can  create 
no  liability  as  against  the  bank.^  But  an  exception  will  arise 
to  this  rule  where  the  officer  of  the  bank  knows  that  his  an- 
swer to  the  inquiry  is  to  form  the  ground  of  future  action  on 
the  part  of  the  inquirer,  so  that  accurate  information  is  not 

1  Stewart  v.  Huntingdon  Bank,  11  Serg.  &  B.  267. 

>  Hartford  Bank  v.  Hart,  8  Day,  491 ;  Femigewassett  Bank  v.  Rogers,  18  N. 
H.  255 ;  Loomis  v.  Eagle  Bank,  Disney,  285.  See  also  Soper  v.  Bufblo  and 
Rochester  R.R.  Co.,  19  Barb.  810. 

'  Femigewassett  Bank  v.  Rogers,  18  N.  H.  255 ;  Franklin  Bank  v.  Steward, 
87  Me.  519 ;  Lime  Rock  Bank  v.  Hewett,  52  Me.  581 ;  Franklin  Bank  v.  Cooper, 
89  id«  542 ;  Sterling  v.  Marietta  and  Susquehanna  Trading  Co.,  11  Serg.  &  R. 
179. 
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merely  desired  to  satisfy  a  cariosity  as  to  an  occurrence  wholly 
in  the  past,  but  is  sought  and  needed  for  governing  important 
dealings  in  the  present  and  future.  So,  too,  if  the  declarations 
or  admissions,  though  relating  to  something  that  is  in  mere 
point  of  time  past,  yet  have  for  any  reason  a  present  interest  and 
weight  or  from  any  combination  of  circumstances  assume  a 
still  subsisting  importance,  they  will  then  be  admissible  as  con- 
stituting a  part  of  the  rei  gestcej  without  regard  to  the  fact  that 
the  precise  act  itself  to  which  they  relate  was,  strictly  speak- 
ing, concluded  some  time  before.  Thus  where  a  person  who 
had  been  called  in  to  pay  a  note,  insisted  that  it  had  been 
paid ;  and  in  the  discussion  the  president  examined  the  books 
of  the  bank,  became  satisfied  of  the  payment  and  admitted  it 
to  have  been  made ;  it  was  afterward  held  that  evidence  of  his 
admission  was  competent  to  bind  the  bank,  because  it  in  fact 
constituted  a  part  of  the  rei  gesUB^  and  was  made  by  him  in 
the  execution  of  his  ordinary  official  duties.^ 

[As  to  evidence  furnished  by  officials,  or  proof  of  their  dec- 
larations or  admissions,  see  also  the  chapter  on  the  ^^  Powers, 
Duties,  and  Liabilities  of  Officers,"  in  which  many  of  these  mat- 
ters are  discussed.] 

Booki  of  the  Bankj  and  Bank-books, 

The  books  of  the  bank  are  admissible  in  evidence  on  its  be- 
half. The  reason,  as  laid  down  in  a  well-known  Massachusetts 
case,  is  that  depositors  have  a  right  *^  on  all  proper  occasions  " 
to  inspect  the  books  of  the  bank,  and  therefore  the  officers 
having  charge  of  these  books  are  the  agents  of  both  parties  in 
this  portion  of  their  employment.  Also,  because  the  deposi- 
tor's own  bank-book  is  a  transcript  of  the  books  of  the  bank  and 
in  effect  operates  as  a  mutual  acknowledgment  between  the  par- 
ties as  to  their  money  dealings.'    This  line  of  reasoning  will 

1  Franklin  Bank  v.  Steward,  87  Me.  619 ;  Bank  of  Monroe  o.  Field,  2  Hill, 
445. 

3  Union  Bank  v,  Knapp,  8  Pick.  96 ;  Watson  v.  PhoBnix  Bank,  8  Met.  217 
(following  and  relying  upon  the  preceding). 
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hardlj  commend  itself  as  perfectly  satisfactory.    Practically 
speaking,  the  right  of  the  depositor  to  examine  the  books  of 
the  bank  must  be  exceedingly  limited,  and  the  '^  proper  occa- 
sions" could  hardly  be  supposed  to  occur  often  enough  to 
make  the  book-keepers  really  and  in  any  reasonable  sense  of 
the  phrase,  the  agents  of  the  depositor.    They  are  in  no  man- 
ner under  his  supervision,  nor  would  it  be  possible  for  him 
daily  to  examine  their  entries,  eyen  if  the  courts  should  here- 
after feel  able  to  assert  the  occasional  right  of  examination 
above  declared  to  exist,  when  that  question  shall  be  directly 
raised.    Other  authorities  though  content  to  admit  the  books 
in  evidence  yet  lay  down  a  doctrine  contrary  to  that  advanced 
in  the  Massachusetts  opinion,  and  say  that  the  depositor  is  not 
hound  by  the  books  of  the  bank  since  the  persons  who  keep  those 
books  are  in  no  sense  his  agents,  but  are  the  employees  of  the 
bank  only.    It  is  true  that  the  Massachusetts  judges  did  not 
declare,  and  did  not  intend  to  declare,  that  the  depositor  would 
be  absolutely  concluded  by  the  books  of  the  bank ;  yet  their 
reasoning  was  only  a  proper  basis  for  this  conclusion.    The 
discussion  of  the  comparative  merits  of  the  different  courses  is 
however,  rendered  rather  unprofitable,  by  the  fact  that  they 
lead  to  the  same  ultimate  conclusion,  and  that  this  is  too  un- 
questionably sound  to  suffer  from  any  criticism  of  the  reason- 
ing which  has  led  up  to  it.     Either  directly  or  by  implication 
too  many  authorities  combine  to  assert  the  admissibility  of  the 
books  of  the  bank,  to  leave  the  rule  in  any  doubt.^ 

The  entries  in  the  books,  when  produced,  must  be  verified 
and  sworn  to  by  the  clerk  who  made  them,  if  possible.  But 
if  he  is  inaccessible,  proof  that  the  entries  are  in  his  handwrit- 
ing will  suffice.^  The  clerk  should  be  summoned  in  person ; 
for  though  it  is  true  that  the  cashier  has,  as  a  part  of  his  offi- 

1  JohosoD  o.  Farmers'  Bank,  1  Haning.  117 ;  Meighen  v.  Bank,  26  Penn.  St. 
288  (by  implication ;  the  booki  were  introdnoed  and  the  theory  on  which  they 
were  kept  was  allowed  to  be  explained  in  that  case).  Town  of  Concord  v.  Con- 
cord Bank,  16  N.  H.  26.    Also  the  next  four  cases  cited,  post,  pp.  481,  482. 

*  Watson  V.  Phoenix  Bank,  8  Met.  217. 
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cial  function,  the  charge  of  the  books  and  the  superintendence 
of  the  book-keeping,  jet  this  does  not  necessarily  imply  that 
personal  knowledge  of  particular  entries  which  is  necessary  in 
order  that  they  should  be  duly  proved.^  It  is  the  actual  maker 
of  the  daily  entries  who  is  needed.  An  examined  copy  of  the 
books  is,  by  itself,  inadmissible.  But  it  has  been  said  that  per- 
haps, if  supplemented  by  proof  that  the  original  entries  were 
made  by  an  officer  of  the  bank,  the  officer  himself  swearing 
to  fact,  or  this  if  this  be  impossible,  his  handwriting  being 
proved,  the  copy  might  in  a  case  of  sufficient  necessity  be 
admitted.^ 

The  case  of  Watson  v.  Phoenix  Bank,  adopting  the  views 
above  criticised,  which  were  laid  down  in  the  preceding  case  of 
Union  Bank  v.  Enapp,  says  that  the  depositor's  bank-book  is 
no  better  evidence  than  the  books  of  the  bank.  Certainly  if 
the  doctrine  of  the  last-named  case  is  correct,  this  is  an  unavoid- 
able corollary.  It  has  been  stated  in  the  chapter  on  Depositors 
that  the  depositor  is  under  no  such  positive  obligation  to  exam- 
ine his  bank-book  when  returned  to  him  after  its  posting  by 
the  bank  and  to  correct  errors,  that  his  failure  promptly  to  de- 
mand a  correction  can  be  subsequently  construed  as  an  admis- 
sion of  correctness.  Nevertheless  the  fact  that  he  has  the 
opportunity  offered  him'  to  do  this  and  that  any  man  of  ordi- 
nary prudence  in  the  conduct  of  his  affairs  would  do  it,  must 
raise  a  certain  presumption  of  the  accuracy  of  the  entries  in 
the  bank-book  stronger  than  any  presumption  which  can  rea- 
sonably arise  in  favor  of  the  entries  in  the  books  of  the  bank. 
For  these,  whatever  may  be  the  legal  right  of  the  depositor  to 
examine  them,  he  in  point  of  fact  never  does  see.  Neither  is 
it  correct  to  say  that  the  value  of  these  two  descriptions  of 
entries  is  equal  on  the  theory,  advanced  by  the  judge  in  Union 
Bank  v.  Knapp,  that  the  bank-book  is  a  ^^  transcript "  of  the 

^  Williams  v.  Kelsey,  6  Geo.  866. 

3  Philadelphia  Bank  v.  Ex'n  of  Thos.  Officer,  12  Seig.  &  B.  49 ;  Bidgway 
v.  Farmers'  Bank,  id.  256. 
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books  of  the  bank.  For  this  is  not  the  truth.  The  noting  of 
the  checks  drawn,  that  is,  the  depositor's  debit  account,  is 
doubtless  always  made,  when  the  bank-book  is  posted,  from  the 
books  of  the  bank ;  but  the  entries  of  deposits,  which  form  the 
at  least  equally  important  credit  side  of  his  account,  are  made 
in  most  cases  by  the  receiving  teller  when  the  bank-book  and 
the  deposit  are  offered  to  him  together,  and  the  book  is  at  once 
returned.  No  contemporaneous  entry  is  made  on  the  books  of 
the  bank,  and  the  credit  does  not  appear  upon  them  until  at  a 
later  hour  of  the  day  it  is  copied  on  to  them  from  the  depositor's 
memorandum  of  his  deposit  which  he  hands  to  the  receiving 
teller  and  which  is  checked  as  correct  by  that  officer  and  re- 
tained by  him  for  the  very  purpose  of  subsequently  making  up 
or  enabling  the  book-keeper  to  make  up  the  entries  in  the 
books  of  the  bank.  There  are,  therefore,  obviously  much 
greater  means  for  a  mistake  to  creep  into  the  books  of  the 
bank  without  observation  than  for  the  same  mistake  to  appear 
in  the  bank-book  of  the  depositor  without  his  observing  it. 
Hence  it  follows  that,  if  the  bank-book  of  the  depositor  does  op- 
erate as  an  acknowledgment  between  tlie  parties  (Union  Bank 
V.  Knapp)  it  is  certainly  entitled  to  greater  consideration  than 
the  books  of  the  bank,  which  could  have  the  same  operation 
only  by  virtue  of  a  very  questionable  legal  fiction. 

In  New  York  it  has  been  held  that,  if  the  bank-book  accom- 
panies the  deposit  and  the  credit  is  given  in  the  book  at  the 
very  time  when  the  deposit  is  made,  it  then  becomes  an  origi. 
nal  entry  and  is  conclusive  upon  the  bank ;  though  if  the  book 
were  sent  to  be  written  up  afterwards  this  would  not  be  the 
case.^  In  Maine  it  has  been  declared,  generally,  that  any  credit 
in  a  bank-book  may  at  any  time  be  corrected  by  parol  evidence, 
like  any  other  receipt.^  Clearly  the  credit  entries  in  the  bank- 
book are  simply  receipts,  neither  more  nor  less.  There  seems 
to  be  no  reason  why  they  should  not  be  open  to  correction, 

1  Manhattan  Co.  v.  Ljdig,  4  Johns.  877. 
3  i^wifl  V.  Eastern  Bank,  82  Me.  90. 
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equally  with  much  more  formal  species  of  receipts,  even 
though  the  deposit  and  the  entry  be  contemporaneous. 

The  sound  rule  would  seem  to  be  that  the  depositor's  bank- 
book, if  it  has  been  returned  to  him  and  he  has  not  within  a 
reasonable  time  objected  to  it,  should  be  regarded  as  prima 
facie  evidence  of  the  way  the  account  stood  between  him  and 
the  bank  at  the  date  of  the  last  balancing.  It  settles  the  pre- 
sumption in  the  case  and  leaves  the  amu  on  the  party  disputing 
it.  If  it  agrees  with  the  books  of  the  bank,  well  and  good ; 
then  there  can  be  no  use  of  discussing  which  of  them  is  the 
better  evidence,  since  both  support  the  same  state  of  facts. 
But  if  it  is  at  variance  with  the  books  (unless  an  error  in  copy- 
ing into  it  the  entries  of  drafts  drawn  can  be  shown)  the  prob- 
abilities are  that  it  is  the  more  correct,  especially  if  the  credits 
have  always  been  made  at  the  time  the  deposits  were  paid  in. 
These  were  contemporaneous  entries,  whereas  the  entries  in 
the  books  were  copies.  The  entries,  of  debits  or  of  checks 
drawn  are  copies  from  the  books,  and  a  mere  error  in  copying 
ought  to  be  easily  shown  and  explained.  Farther,  both  parties 
have  had  access  to  the  bank-book.  The  bank  itself  has  made 
it  up,  and  the  depositor,  unless  he  is  an  exceptionally  careless 
man,  has  examined  it,  at  least  with  sufficient  care  to  see  that 
the  balance  is  correct.  Every  presumption,  arising  from  the 
actual  course  of  dealing  of  the  parties,  favors  the  correctness 
of  the  bank-book  to  the  extent  above  asserted,  that  is,  in  respect 
to  the  last  balancing,  when  the  depositor  has  since  that  time 
had  it  in  his  hands  long  enough  to  make  it  natural  to  suppose 
that  he  has  examined  it.'  No  equally  strong  presumptions  arise 
in  favor  of  the  books  of  the  bank.  This  is  however  strictly  a 
mere  presumption  that  is  claimed  in  favor  of  the  bank-book, 
which  may  of  course  be  at  any  time  refuted.  The  bank  may 
show  an  error  in  the  credits,  which  are  its  receipts,  or  an  error 
or  omission  in  the  debits,  which  only  purport  to  be  a  copy  fit)m 
its  books  and  are  not  an  original  instrument.  The  depositor  is 
under  no  positive  legal  obligation  to  examine  the  book  or  to 
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object  to  its  accuracy  within  any  specific  time.  Therefore  it  is 
always  open  to  him  after  any  lapse  of  time  to  object  to  it,  pre- 
cisely as  it  is  open  to  any  person  to  object  to  the  accuracy  of  an 
account  rendered  to  him  by  one  with  whom  he  has  financial 
dealings. 

[In  this  connection  see  also  the  chapter  on  Customers  and 
Depositors.] 

Practice. 

Where  to  suit  by  a  corporation  the  general  issue  is  pleaded, 
the  corporation  must  prove  its  legal  existence.  In  New  York 
it  was  held  that  even  the  Bank  of  the  United  States  was  not 
entitled  to  be  excepted  from  this  rule.^ 

Where  a  suit  to  recover  upon  worthless  bills,  which  have  been 
issued  by  a  banking  corporation,  is  brought  against  those  who 
are  aUeged  to  have  been  the  officers  and  directors  of  the  corpo- 
ration, the  charter  must  be  proved,  if  its  existence  is  necessary 
to  make  the  bank  a  corporate  body.^ 

Parol  and  Record  Evidence: 

That  a  matter  is  of  such  a  nature  that  it  ought  to  appear,  or 
might  naturally  be  expected  to  appear,  upon  the  records  or  the 
books  of  the  bank,  is  no  objection  to  a  substantiation  of  it  by 
parol  testimony.  This  rule  is  not  affected  by  the  fact  that  the 
bank  offers  its  books  and  records,  in  which  no  such  matter 
appears.  For  there  is  no  necessary  legal  obligation  upon  a 
bank,  unless  by  virtue  of  express  imperative  legislation,  to  keep 
any  record,  or  a  thorough  record,  even  of  the  formal  votes  of 
the  board  of  directors.  And  though  express  legislation  should 
in  any  case  require  such  a  record  to  be  kept,  yet  the  requisition 
would  probably  be  only  directory  in  its  nature,  and  if  neglected 
the  vote  would  still  remain  equally  valid,  though'  unrecorded. 

1  United  States  Bank  v.  Stearns,  16  Wend.  814.  But  this  requirement  has 
•inoe  been  dispensed  with  in  New  York  by  special  statute  (2  R.  S.  468,  §  3). 
Bank  of  Genesee  v.  Patchin  Bank,  8  Kern.  809. 

3  Gardner  o.  Post,  48  Penn.  St  19. 
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So  also  authority^  sanction,  and  ratification,  though  properly  the 
subject  of  recorded  corporate  action,  may  all  be  based  upon  con- 
clusive presumptions  of  law  growing  out  of  acts  and  dealings 
and  other  matters  wholly  independent  of  any  proceedings  appear- 
ing of  record  or  capable  of  so  appearing.  If  the  party  to  the 
suit  seeks  to  show  facts  and  circumstances  which  either  prove 
a  vote  or  other  corporate  action  to  have  been  had,  or  which  by 
legal  implication  raise  in  his  favor  a  presumption  of  such  vote 
or  action,  the  effect  of  which  presumption  the  law  will  not  allow 
the  corporation  to  evade  by  showing  that  no  such  vote  or  action 
was  taken,  he  may  do  so  by  any  means  in  his  power.  He  can- 
not be  shut  off  from  his  rights  because  the  means  of  proving 
them  are  not  furnished,  as  they  ought  to  be,  by  the  corporate 
records.  Hence  it  is  a  sound  rule  that  the  absence  from  cor- 
porate records  of  notice  of  a  fact,  which  if  it  existed  ought  to 
be  stated  there,  is  not  conclusive  of  the  non-existence  of  that 
fact  and  does  not  preclude  positive  parol  testimony  offered  to 
establish  it.^ 

■ 

Isolated  Cases. 

In  a  suit  by  a  bank  upon  a  note  the  defendant  set  up  in 
defence  that  a  former  cashier  of  the  bank  had  failed  to  credit 
him  with  some  of  his  deposits,  amounting  in  all  to  a  consider- 
able sum.  But  the  court  held  that  this  showed  no  defence. 
The  matter  was  too  remote  to  give  rise  to  a  legitimate  inference 
in  favor  of  the  defendant.^  ' 

The  allegation  against  a  bank  of  negligence  in  not  maintain- 
ing a  proper  supervision  for  the  purpose  of  detecting  frauds  or 
defaults  of  officers  or  agents  is  sufficientiy  met  by  the  allegation 
and  proof  that  the  bank  has  taken  the  customary  and  uniform 
method,  adopted  presumably  by  other  banks  generally,  with  the 
object  of  discovering  such  matters."  « 

1  Concord  v.  Concord  Bank,  16  N.  H.  26 ;  Edgerley  v,  Emerson,  8  Foet  666. 
s  Lime  Bock  Bank  v.  Hewett,  62  Me.  681. 
s  Manhattan  Co.  v.  Ljdig,  4  Johns.  877. 
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In  a  suit  upon  a  check  payable  to  bearer,  or  to  "  A.  or  bearer/' 
evidence  to  show  the  holder  to  be  the  legal  owner  or  legally 
entitled  to  hold  and  sue  upon  the  same  is  needless.  Such 
paper  passes  by  delivery  and  the  mere  fact  of  possession,  with- 
out more,  is  prima  facie  evidence  of  rightful  ownerefhip.^ 

^  Crnger  v.  Amutrong,  8  Johns.  Ca.  6.  See  also  chapter  on  Checks,  pp.  241 
812. 


CHAPTER  Xn. 


THE   NATIONAL   BANKING   ACTS. 


The  questions  which  have  arisen  under  these  acts  are  not 
capable  of  being  referred  to  any  general  principle.  Of  neces- 
sity they  concern  only  the  construction  which  is  to  be  placed 
upon  certain  passages  in  the  law.  The  simplest  and  most 
satisfactory  method  of  dealing  with  the  adjudications  which 
have  been  rendered  in  this  department  of  our  topic  would 
therefore  seem  to  be  to  give  a  simple  schedule  of  them,  with 
the  necessary  references  to  the  sections  to  which  they  re- 
late. 

Organization. 

Section  6.  —  Until  the  ^^  organization  certificate  "  has  been 
made  in  compliance  with  the  requirements  of  this  section  there 
can  be  no  legal  organization  of  the  association.  Persons  who 
fail  to  imite  in  such  certificate,  by  setting  their  signatures 
thereto,  are  not  members  of  the  association.  Burrows  v. 
Smith,  10  N.  Y.  660. 

That  the  plaintiff,  suing  in  the  corporate  character  of  a 
national  banking  association,  existing  and  organized  under  and 
by  yirtue  of  the  act  of  Congress,  is  not  legally  such,  and  there- 
fore is  not  entitled  to  maintain  a  suit  as  such,  by  reason  of 
'  having  failed  to  comply  with  the  exact  requirements  of  the 
act,  is  a  matter  which  the  defendant  may  &irly  plead.  But 
it  cannot  be  tried  by  affidavit,  on  motion.  National  Bank  of 
the  Metropolis  v.  Orcutt,  48  Barb.  256. 


THE  NATIONAL  BANKING  ACTS.         489 

Jte-arganizatian  of  State  Banks. 

The  Grocers'  Bank,  established  under  State  laws,  reorgan- 
ized as  the  Grocers'  National  Bank,  under  the  act  of  Congress. 
When  the  Grocers'  Bank  ceased  to  exist  it  had  a  right  of 
action  against  an  officer  for  fraudulent  misapplication  of  its 
assets.  Seldj  that  this  right  of  action  was  a  part  of  the  assets 
of  the  State  association,  and,  as  such,  passed  to  the  national 
association,  and  might  be  prosecuted  hj  it.  Grocers'  National 
Bank  v.  Clark,  48  Barb.  26. 

A  State  bank,  re-organizing  under  the  act  as  a  national 
banking  association,  carrying  with  it  all  its  assets  carries  also 
all  its  debts  and  liabilities,  which  the  national  bank  will  be 
held  to  discharge.  One  who  at  the  time  of  the  re-organization 
is  a  debtor  of  the  State  Association,  and  also  a  holder  of  its 
billB,  can  compel  the  national  bank,  although  insolvent,  to 
receive  these  bills  in  payment  of  the  debt.  But,  aliter,  where 
the  debt  ran  originally  to  the  national  association,  and  was  put 
in  judgment,  and  the  bills  of  the  State  bank  were  subse- 
quently obtained  by  the  debtor.  Thorp  v.  Wegefarth,  56  Penn. 
St.  82. 

President  and  Directors. 

Under  the  act  of  February  25, 1868,  section  11,  it  was  held 
that  the  directors  had  full  power  to  remove  the  president  at 
any  time,  whether  by-laws  had  been  adopted  by  the  association 
and  approved  by  the  comptroller  or  not.  Taylor  v.  Hutton, 
48  Barb.  195.    See  ante,  p.  96. 

Courts. 

Act  of  1864,  section  50.  A  District  Court  of  the  United 
States  is  a  ^^  court  of  record  of  competent  jurisdiction,"  within 
the  meaning  of  the  act.  Piatt's  Petition,  1  Bened.  C.  0. 
584. 
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SuitB. 

Act  of  1864,  sections  8,  57.  New  York.  Section  57  does 
not  modify  or  control  section  8.  A  national  bank  may  be  sued 
in  the  state  courts  of  a  State  other  than  that  in  which  it  is 
situated. 

It  is  a  ^'  foreign  corporation  "  within  the  sense  of  the  Code ; 
since  it  is  organized  under  the  laws  of  a  gOYemment  other  than 
the  State  government  Cooke  v.  State  National  Bank  of  Bos- 
ton, 50  Barb.  889. 

Contra. 

Massachusetts.  Act  of  1864,  section  57.  A  State  court  has 
no  jurisdiction  over  a  State  bank  out  of  the  county  or  city  in 
which  it  is  established. 

In  these  causes  the  defendant  was  an  association  established 
in  New  York ;  the  suit  was  brought  in  Boston,  and  the  Globe 
National  Bank  of  Boston  was  summoned  as  trustee.  The 
suits  were  dismissed,  on  motion,  for  want  of  jurisdiction. 
Crocker  v.  Marine  National  Bank.  Baker  v.  Same.  —  Mass.  — 
decided  in  1869,  report  not  yet  printed. 

Prtfereneei. 

Act  of  1864,  sections  50,  52.  Where  a  bank  is  insolvent, 
a  creditor  on  general  deposit  account  cannot  transfer  his  credit 
to  one  indebted  to  the  bank,  so  that  it  may  be  used  by  such 
debtor  in  set-off.  This  would  be  to  establish  a  system  of  pref- 
erences which  these  sections  prohibit. 

The  act  does  not  vest  the  assets  in  the  receiver  immedi- 
ately from  and  after  the  act  of  insolvency ;  neither  does  the 
appointment  of  the  receiver  relate  back  to  such  act.  In  fact 
the  property  in  the  assets  never  really  vests  in  the  receiver. 
But  the  assets  themselves  are  placed  under  the  immediate  pro* 
tection  and  control  of  government ;  and  any  transfer  or  dis- 
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position  of  them  is  forbidden  to  be  made  until  after  the  receiver 
is  appointed. 

The  credit  on  a  deposit  account  is  a  portion  of  the  assets, 
and  cannot  be  transferred ;  neither  can  a  transfer  be  enforced 
eyen  by  an  adversary  process  against  the  bank.  Venango 
National  Bank  v.  Taylor,  56  Penn.  St.  14. 

Loans. 

Sect.  29.  A.  had  borrowed  from  the  defendant  bank  a  sum 
exceeding  one-tenth  of  its  capital  actually  paid  in,  and  had 
deposited  collateral  security.  He  became  bankrupt,  and  his 
creditors  filed  a  bill,  praying  that  the  contract  of  loan  should 
be  declared  void  and  the  securities  surrendered  to  the  assignee 
in  bankruptcy.  The  bank  demurred,  and  the  Court  (Giles  J. 
in  the  Circuit  Court  of  the  United  States)  sustained  the  de- 
murrer ;  holding  that  the  contract  was  not  void ;  and  that 
even  if  it  were,  the  court  would  leave  the  parties  as  it  found 
them,  and  would  not  order  the  surrender  of  securities,  as 
prayed  for.    IV.  Am.  Law  Rev.  897. 

Taxation. 

Sect.  41.  The  meaning  to  be  put  upon  the  words  ^^  place 
where  the  bank  is  located,"  occurring  in  this  section,  has 
caused  much  litigation,  and  the  decisions  have  been  far  from 
harmonious.  See  Austin  v.  The  Aldermen,  7  Wall.  694 ; 
State  V.  Haight,  2  Vroom,  899 ;  State  v.  Hart,  id.  484  ;  State 
t;.  Cook,  3  id.  347 ;  Opinion  of  Justices,  53  Me.  594 ;  Packard 
V.  Lewiston,  55  id.  456  ;  Mayor  t;.  Thomas,  5  Cold.  600. 

The  discussion  has  now  been  put  at  rest  by  the  amendment 
of  Feb.  10,  1868,  which  enacts  that  ^^  place "  shall  be  con- 
strued to  intend  ^^  State." 
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An  Act  to  provide  a  National  Ourrtncy^  secured  by  a  Pledge  of  United 
States  Bondsy  and  to  provide  for  the  Circulation  and  Redemption 
thereof.    Approved  June  8,  1864  (Acta  of  1868-4  Ch.  106). 

Be  it  enacted  hy  the  Senate  and  House  of  R^esentatives  of  the 
United  States  of  America  in  Congress  assembled^  That  there  shall  be 
established  in  the  treasury  department  a  separate  bureau,  which  shall 
be  charged  with  the  execution  of  this  and  all  other  laws  that  may  be 
passed  by  Congress  respecting  the  issue  and  regulation  of  a  national 
currency  secured  by  United  States  bonds.  The  chief  officer  of  the 
said  bureau  shall  be  denominated  the  comptroller  of  the  currency, 
and  shall  be  under  the  general  direction  of  the  Secretary  of  the  Treas- 
ury. He  shall  be  appointed  by  the  President,  on  the  recommendation 
of  the  Secretary  of  the  Treasury,  by  and  with  the  advice  and  consent 
of  the  Senate,  and  shall  hold  his  office  for  the  term  of  five  years  un- 
less sooner  removed  by  the  President,  upon  reasons  to  be  communicated 
by  him  to  the  Senate ;  he  shall  receive  an  annual  salary  of  five  thou- 
sand dollars  ;  he  shall  have  a  competent  deputy,  appointed  by  the  secre- 
tary, whose  salary  shall  be  two  thousand  five  hundred  dollars,  and  who 
shall  possess  the  power  and  perform  the  duties  attached  by  law  to  the 
office  of  comptroller  during  a  vacancy  in  such  office  and  during  his 
absence  or  inability;  he  shall  employ,  from  time  to  time,  the  necessary 
clerks  to  discharge  such  duties  as  he  shall  direct,  which  clerks  shall 
be  appointed  and  classified  by  the  Secretary  of  the  Treasury  in  the 
manner  now  provided  by  law.  Within  fifteen  days  from  the  time  of 
notice  of  his  appointment  the  comptroller  shall  take  and  subscribe  the 
oath  of  office  prescribed  by  the  constitution  and  laws  of  the  United 
States ;  and  he  shall  give  to  the  United  States  a  bond  in  the  penalty 
of  one  hundred  thousand  dollars,  with  not  less  than  two  responsible 
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sureties,  to  be  approved  by  tbe  Secretary  of  the  Treasury,  conditioned 
for  the  faithful  discharge  of  the  duties  of  his  office.  The  deputy-comp- 
troller so  appointed  shall  also  take  the  oath  of  office  prescribed  by  the 
constitution  and  laws  of  the  United  States,  and  shall  give  a  like  bond 
in  the  penalty  of  fifty  thousand  dollars.  The  comptroller  and  deputy- 
comptroller  shall  not,  either  directly  or  indirectly,  be  interested  in  any 
association  issuing  national  currency  under  the  provisions  of  this  act. 

Sec.  2.  And  be  it  further  enacted^  That  the  comptroller  of  the  cur- 
rency, with  the  approval  of  the  Secretary  of  the  Treasury,  shall  devise 
a  seal,  with  suitable  inscriptions,  for  his  office,  a  description  of  which, 
with  a  certificate  of  approval  by  the  Secretary  of  the  Treasury,  shall 
be  filed  in  the  office  of  the  Secretary  of  State  with  an  impression  there- 
of which  shall  thereupon  become  the  seal  of  office  of  the  comptroller 
of  the  currency,  and  the  same  may  be  renewed  when  necessary.  Ev- 
ery certificate,  assignment,  and  conveyance  executed  by  the  comp- 
troller, in  pursuance  of  any  authority  conferred  on  him  by  law,  and 
sealed  with  his  seal  of  office,  shall  be  received  in  evidence  in  all  places 
and  courts  whatsoever ;  and  all  copies  of  papers  in  the  office  of  the 
comptroller,  certified  by  him  and  authenticated  by  the  said  seal,  shall 
in  all  cases  be  evidence  equally  and  in  like  manner  as  the  original. 
An  impression  of  such  seal  directly  on  the  paper  shall  be  as  valid  as 
if  made  on  wax  or  wafer. 

Sec.  8.  And  he  it  further  enacted^  That  there  shall  be  assigned  to 
the  comptroller  of  the  currency  by  the  Secretary  of  the  Treasury  suit- 
able rooms  in  the  treasury  building  for  conducting  the  business  of  the 
currency  bureau,  in  which  shall  be  safe  and  secure  fire-proof  vaults,  in 
which  it  shall  be  the  duty  of  the  comptroller  to  deposit  and  safely  keep 
all  the  plates  not  necessarily  in  the  possession  of  engravers  or  printers, 
and  other  valuable  things  belonging  to  his  department ;  and  the  comp- 
troller shall  from  time  to  time  furnish  the  necessary  furniture,  station- 
ery, fuel,  lights,  and  other  proper  conveniencies  for  the  transaction  of 
the  said  business. 

Sec.  4.  And  he  it  further  enacted^  That  the  term  '^  United  States 
Bonds,"  as  used  in  this  act,  shall  be  construed  to  mean  all  registered 
bonds  now  issued,  or  that  may  hereafter  be  issued,  on  the  faith  of  the 
United  States  by  the  Secretary  of  the  Treasury  in  pursuance  of  law. 

Sec.  5.  And  he  it  further  enacted^  That  associations  for  carrying 
on  the  business  of  banking  may  be  formed  by  any  number  of  persons, 
not  less  in  any  case  than  five,  who  shall  enter  into  articles  of  associa- 
tion, which  shall  specify  in  general  terms  the  object  for  which  the 
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association  is  formed,  and  may  contain  any  other  provisions,  not  in- 
consistent with  the  provisions  of  this  act,  which  the  association  may 
see  fit  to  adopt  for  the  regulation  of  the  business  of  the  association 
and  the  conduct  of  its  affairs,  which  said  articles  shall  be  signed  by 
the  persons  uniting  to  form  the  association,  and  a  copy  of  them  for- 
warded to  the  comptroller  of  the  currency  to  be  filed  and  preserved 
in  his  office. 

Sec.  6.  And  he  it  further  enacted^  That  the  persons  uniting  to  form 
such  an  association  shall,  under  their  hands,  make  an  organization 
certificate,  which  shall  specify  — 

First.  The  name  assumed  by  such  association,  which  name  shall 
be  subject  to  the  approval  of  the  comptroller. 

Second.  The  place  where  its  operations  of  discount  and  deposit  are 
to  be  carried  on,  designating  the  state,  territory,  or  district,  and  also 
the  particular  county  and  city,  town,  or  village. 

Third.  The  amount  of  its  capital  stock,  and  the  number  of  shares 
into  which  the  same  shall  be  divided. 

Fourth.  The  names  and  places  of  residence  of  the  shareholders, 
and  the  number  of  shares  held  by  each  of  them. 

Fifth.  A  declaration  that  said  certificate  is  made  to  enable  such  per- 
sons to  avail  themselves  of  the  advantages  of  this  act. 

The  said  certificate  shall  be  acknowledged  before  a  judge  of  some 
court  of  record  or  a  notary  public,  and  such  certificate,  with  the  ac- 
knowledgment thereof  authenticated  by  the  seal  of  such  court  or  notary, 
shall  be  transmitted -to  the  comptroller  of  the  currency,  who  shall  re- 
cord and  carefully  preserve  the  same  in  his  office.  Copies  of  such 
certificate,  duly  certified  by  the  comptroller,  and  authenticated  by  his 
seal  of  office,  shall  be  legal  and  sufficient  evidence  in  all  courts  and 
places  within  the  United  States,  or  the  jurisdiction  of  the  government 
thereof,  of  the  existence  of  such  association,  and  of  every  other  matter 
or  thing  which  could  be  proved  by  the  production  of  the  original  cer- 
tificate. 

Sec.  7.  And  he  it  further  enacted^  That  no  association  shall  be  or- 
ganized under  this  act,  with  a  less  capital  than  one  hundred  thousand 
dollars,  nor  in  a  city  whose  population  exceeds  fifty  thousand  persons, 
with  a  less  capital  than  two  hundred  thousand  dollars  ;  Provided^  That 
banks  with  a  capital  of  not  less  than  fifty  thousand  dollars  may,  with 
the  approval  of  the  Secretary  of  the  Treasury,  be  organized  in  any 
place  the  population  of  which  does  not  exceed  six  thousand  inhab- 
itants. 
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Sec.  8.  And  he  it  further  enacted^  That  every  association  formed 
pursuant  to  the  prorisious  of  this  act  shall,  from  the  date  of  the  ex- 
ecution of  its  organization  certificate,  be  a  body  corporate,  but  shall 
transact  no  business  except  such  as  may  be  incidental  to  its  organ- 
ization and  necessarily  preliminary,  until  authorized  by  the  comptroller 
of  the  currency  to  commence  the  business  of  banking.     Such  associ- 
ation shall  have  power  to  adopt  a  corporate  seal,  and  shall  have  suc- 
cession by  the  name  designated  in  its  organization  certificate,  for  the 
period  of  twenty  years  from  its  organization,  unless  sooner  dissolved 
according  to  the  provisions  of  its  articles  of  association,  or  by  the  act 
of  its  shareholders  owning  two-thirds  of  its  stock,  or  unless,  the  fran- 
chise shall  be  forfeited  by  a  violation  of  this  act ;  by  such  name  it  may 
make  contracts,  sue  and  be  sued,  complain  and  defend,  in  any  court 
of  law  and  equity  as  fully  as  natural  persons ;  it  may  elect  or  appoint 
directors,  and  by  its  board  of  directors  appoint  a  president,  vice-presi- 
dent, cashier,  and  other  officers,  define  their  duties,  require  bonds  of 
them  and  Sjl  the  penalty  thereof,  dismiss  said  officers  or  any  of  them 
at  pleasure,  and  appoint  others  to  fill  their  places,  and  exercise  under 
this  act  all  such  incidental  powers  as  shall  be  necessary  to  carry  on 
the  business  of  banking  by  discounting  and  negotiating  promissory 
notes,  drafts,  bills  of  exchange,  and  other  evidences  of  debt ;  by  re- 
ceiving deposits ;  by  buying  and  selling  exchange,  coin,  and  bullion ; 
by  loaning  money  on  personal  security ;  by  obtaining,  issuing,  and 
circulating  notes  according  to  the  provisions  of  this  act )  and  its  board 
of  directors  shall  also  have  power  to  define  and  regulate  by  by-laws, 
not  inconsistent  with  the  provisions  of  this  act,  the  manner  in  which 
its  stock  shall  be  transferred,  its  directors  elected  or  appointed,  its 
officers  appointed,  its  property  transferred,  its  general  business  conduct- 
ed, and  all  the  privileges  granted  by  this  act  to  associations  organized 
under  it  shall  be  exercised  and  enjoyed ;  and  its  usual  business  shall 
be  transacted  at  an  office  or  banking  house  located  in  the  place  specified 
in  its  organization  certificate. 

Sec.  9.  And  he  it  further  enacted,  That  the  affisurs  of  every  associa- 
tion shall  be  managed  by  not  less  than  five  directors,  one  of  whom 
shall  be  the  president.  Every  director  shall,  during  his  whole  term 
of  service,  be  a  citizen  of  the  United  States ;  and  at  least  three-fourths 
of  the  directors  shall  have  resided  in  the  state,  territory,  or  district 
in  which  such  association  is  located  one  year  next  preceding  their 
election  as  directors,  and  be  residents  of  the  same  during  their  con- 
tinuance in  office.    Each  director  shall  own,  in  his  .own  right,  at  least 
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ten  shares  of  the  capital  stock  of  the  association  of  which  he  is  a 
director.  Each  director,  when  appointed  or  elected,  shall  take  an  oath 
that  he  will,  so  far  as  the  duty  devolves  on  him,  diligently  and  hon- 
estly administer  the  affairs  of  such  association,  and  will  not  knowingly 
violate,  or  willingly  permit  to  be  violated,  any  of  the  provisions  of 
this  act,  and  that  he  is  the  bona  fide  owner,  in  his  own  right,  of  the 
number  of  shares  of  stock  required  by  this  act,  subscribed  by  him, 
or  standing  in  his  name  on  the  books  of  the  association,  and  that  the 
same  is  not  hypothecated,  or  in  any  way  pledged,  as  security  for  any 
loan  or  debt :  which  oath,  subscribed  by  himself,  and  certified  by  the 
officer  before  whom  it  is  taken,  shall  be  immediately  transmitted  to 
the 'comptroller  of  the  currency,  and  by  him  filed  and  preserved  in 
his  office. 

Sec.  10.  And  be  it  further  enacted^  That  the  directors  of  any  asso- 
ciation first  elected  or  appointed  shall  hold  their  places  until  their  suc- 
cessors shall  be  elected  and  qualified.  All  subsequent  elections  shall 
be  held  annually  on  such  day  in  the  month  of  January  as  may  be 
specified  in  the  articles  of  association ;  and  the  directors  so  elected 
shall  hold  their  places  for  one  year,  and  until  their  successors  are 
elected  and  qualified.  But  any  director  ceasing  to  be  the  owner  of  the 
requisite' amount  of  stock,  or  having  in  any  other  manner  become  dis- 
qualified, shall  thereby  vacate  his  place.  Any  vacancy  in  the  board 
shall  be  filled  by  appointment  by  the  remaining  directors,  and  any 
directer  so  appointed  shall  hold  his  place  until  the  next  election.  If 
from  any  cause  an  election  of  directors  shall  not  be  made  at  the  time 
appointed,  the  association  shall  not  for  that  cause  be  dissolved,  but  an 
election  may  be  held  on  any  subsequent  day,  thirty  days'  notice  there- 
of in  all  cases  having  been  given  in  a  newspaper  published  in  the 
city,  town,  or  county  in  which  the  association  is  located  ;  and  if  no 
newspaper  is  published  in  such  city,  town,  or  county,  such  notice 
shall  be  published  in  a  newspaper  published  nearest  thereto.  If  the 
articles  of  association  do  not  fix  the  day  on  which  the  election  shall 
be  held,  or  if  the  election  should  not  be  held  on  the  day  fixed,  the 
day  for  the  election  shall  be  designated  by  the  board  of  directors  in 
their  by-laws,  or  otherwise :  Provided^  That  if  the  directors  fail  to  fix 
the  day,  as  aforesaid,  shareholders  representing  two-thirds  of  the 
shares  may. 

Sec.  1 1 .  And  be  it  further  enacted^  That  in  all  elections  of  directors, 
and  in  deciding  all  questions  at  meetings  of  shareholders,  each  share- 
holder shall  be  entitled  to  one  vote  on  each  share  of  stock  held  by  him. 
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Sliareholders  may  vote  hj  proxies  duly  authorized  in  writing :  but  no 
ofScer,  clerk,  teller,  or  book-keeper  of  such  association  shall  act  as 
proxy ;  and  no  shareholder  whose  liability  is  past  due  and  unpaid  shall 
be  allowed  to  vote. 

Sec.  12.  And  he  it  further  enacted^  That  the  capital  stock  of  any  as- 
sociation formed  under  this  act  shall  be  divided  into  shares  of  one  hun- 
dred dollars  each,  and  be  deemed  personal  property  and  transferable 
on  the  books  of  the  association  in  such  manner  as  may  be  prescribed 
in  the  by-laws  or  articles  of  association  ;  and  every  person  becoming 
a  shareholder  by  such  transfer  shall,  in  proportion  to  his  shares,  suc- 
ceed to  all  the  rights  and  liabilities  of  the  prior  holder  of  such  shares, 
and  no  change  shall  be  made  in  the  articles  of  association  by  which 
the  rights,  remedies,  or  security  of  the  existing  creditors  of  the 
association  shall  be  impaired.  The  shareholders  of  each  association 
formed  under  the  provisions  of  this  act,  and  of  each  existing  bank  or 
banking  association  that  may  accept  the  provisions  of  this  act,  shall 
be  held  individually  responsible,  equally  and  ratably,  and  not  one  for 
another,  for  all  contracts,  debts,  and  engagements  of  such  association 
to  the  extent  of  the  amount  of  their  stock  therein  at  the  par  value 
thereof,  in  addition  to  the  amount  invested  in  such  shares ;  except 
that  shareholders  of  any  banking  association  now  existing  under  State 
laws  having  not  less  than  five  millions  of  dollars  of  capital  actually 
paid  in,  and  a  surplus  of  twenty  per  centum  on  hand,  both  to  be  de- 
termined by  the  comptroller  of  the  currency,  shall  be  liable  only  to  the 
amount  invested  in  their  shares ;  and  such  surplus  of  twenty  per  cen- 
tum shall  be  kept  undiminished,  and  be  in  addition  to  the  surplus 
provided  for  in  this  act ;  and  if  at  any  time  there  shall  be  a  deficiency 
in  said  surplus  of  twenty  per  centum,  the  said  banking  association 
shall  not  pay  any  dividends  to  its  shareholders  until  such  deficiency 
shall  be  made  good :  and  in  case  of  such  deficiency,  the  comptroller 
of  the  currency  may  compel  said  banking  association  to  close  its 
business  and  wind  up  its  affairs  under  the  provisions  of  this  act.  And 
the  comptroller  shall  have  authority  to  withhold  from  an  association 
his  certificate  authorizing  the  commencement  of  business,  whenever 
he  shall  have  reason  to  suppose  that  the  shareholders  thereof  have 
formed  the  same  for  any  other  than  the  legitimate  objects  contemplated 
by  this  act. 

Sec.  13.  And  he  it  further  enacted^  That  it  shall  be  lawful  for  anj 
association  formed,  under  this  act,  by  its  articles  of  association,  to 
provide  for  an  increase  of  its  capital  from  time  to  time,  as  may  be 
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deemed  expedient,  snbject  to  the  limitations  of  this  act :  Provided^ 
That  the  maximum  of  such  increase  in  the  articles  of  association 
shall  be  determined  by  the  comptroller  of  the  currency ;  and  no  in- 
crease of  capital  shall  be  valid  until  the' whole  amount  of  such  increase 
shall  be  paid  in,  and  notice  thereof  shall  have  been  transmitted  to  the 
comptroller  of  the  currency,  and  his  certificate  obtained  specifying  the 
amount  of  such  increase  of  capital  stock,  with  his  approval  thereof, 
and  that  it  has  been  duly  paid  in  as  part  of  the  capital  of  such  asso- 
ciation. And  every  association  shall  have  power,  by  the  vote  of 
shareholders  owning  two-thirds  of  its  capital  stock,  to  reduce  the  cap- 
ital of  such  association  to  any  sum  not  below  the  amount  required  by 
this  act,  in  the  formation  of  associations  :  Provided^  That  by  no  such 
reduction  shall  its  capital  be  brought  below  the  amount  required  by 
this  act  for  its  outstanding  circulation,  nor  shall  any  such  reduction 
be  made  until  the  amount  of  the  proposed  reduction  has  been  reported 
to  the  comptroller  of  the  currency  and  his  approval  thereof  obtained. 

Sec.  14.  And  he  it  further  enacted,  That  at  least  fif^y  per  centum  of 
the  capital  stock  of  every  association  shall  be  paid  in  before  it  shall 
be  authorized  to  commence  business ;  and  the  remainder  of  the  capi- 
tal stock  of  such  association  shall  be  paid  in  instalments  of  at  least 
ten  per  centum  each  on  the  whole  amount  of  the  capital  as  frequently 
as  one  instalment  at  the  end  of  each  succeeding  month  from  the  time 
it  shall  be  authorized  by  the  comptroller  to  commence  business ;  and 
the  payment  of  each  instalment  shall  be  certified  to  the  comptroller, 
under  oath,  by  the  president  or  cashier  of  the  association. 

Sec.  15.  And  he  it  further  enacted.  That  if  any  shareholder,  or  his 
assignee,  shall  fail  to  pay  any  instalment  on  the  stock  when  the  same 
is  required  by  the  foregoing  section  to  be  paid,  the  directors  of  such 
association  may  sell  the  stock  of  such  delinquent  shareholder  at  public 
auction,  having  given  three  weeks'  previous  notice  thereof  in  a  news- 
paper published  and  of  general  circulation  in  the  city  or  county  where 
the  association  is  located,  and  if  no  newspaper  is  published  in  said 
city  or  county,  then  in  a  newspaper  published  nearest  thereto,  to  any 
person  who  will  pay  the  highest  price  therefor,  and  not  less  than  the 
amount  then  due  thereon,  with  the  expenses  of  advertisement  and 
sale ;  and  the  excess,  if  any,  shall  be  paid  to  the  delinquent  share- 
holder. If  no  bidder  can  be  found  who  will  pay  for  such  stock  the 
amount  due  thereon  to  the  association,  and  the  cost  of  advertisement 
and  sale,  the  amount  previously  paid  shall  be  forfeited  to  the  associa- 
tion, and  such  stock  shall  be  sold  as  the  directors  may  order  within 
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six  months  from  the  time  of  such  forfeitare,  and  if  not  sold  it  shall 
be  cancelled  and  deducted  from  the  capital  stock  of  the  association  ; 
and  if  such  cancellation  and  reduction  shall  reduce  the  capital  of  the 
association  below  the  minimum  of  capital  required  by  this  act,  the 
capital  stock  shall,  within  thirty  days  from  the  date  of  such  cancella- 
tion, be  increased  to  the  requirements  of  the  act ;  in  default  of  which 
a  receiver  may  be  appointed  to  close  up  the  business  of  the  association 
according  to  the  provisions  of  the  fiftieth  section  of  this  act. 

Sec.  16.  And  he  it  further  enacted^  That  every  association,  after 
having  complied  with  the  provisions  of  this  act,  preliminary  to  the 
commencement  of  banking  business  under  its  provisions,  and  before 
it  shall  be  authorized  to  commence  business,  shall  transfer  and  deliver 
to  the  treasurer  of  the  United  States  any  United  States  registered 
bonds  bearing  interest  to  an  amount  not  less  than  thirty  thousand 
dollars  nor  less  than  one-third  of  the  capital  stock  paid  in,  which 
bonds  shall  be  deposited  with  the  treasurer  of  the  United  States  and 
by  him  safely  kept  in  his  office  until  the  same  shall  be  otherwise  dis- 
posed of,  in  pursuance  of  the  provisions  of  this  act ;  and  the  Secretary 
of  the  Treasury  is  hereby  authorized  to  receive  and  cancel  any  United 
States  coupon  bonds,  and  to  issue  in  lieu  thereof  registered  bonds  of 
like  amount,  bearing  a  like  rate  of  interest,  and  having  the  same 
time  to  run  ;  and  the  deposit  of  bonds  shall  be,  by  every  association, 
increased  as  its  capital  may  be  paid  up  or  increased,  so  that  every 
association  shall  at  all  times  have  on  deposit  with  the  treasurer 
registered  United  States  bonds  to  the  amount  of  at  least  one-third  of 
its  capital  stock  actually  paid  in  :  Provided^  That  nothing  in  this  sec- 
tion shall  prevent  an  association  that  may  desire  to  reduce  its  capital 
or  to  close  up  its  business  and  dissolve  its  organization  from  taking  up 
its  bonds  upon  returning  to  the  comptroller  its  circulating  notes  in 
the  proportion  hereinafler  named  in  this  act,  nor  from  taking  up  any 
excess  of  bonds  beyond  one-third  of  its  capital  stock  and  upon  which 
no  circulating  notes  have  been  delivered. 

Sec.  17.  And  he  it  further  enacted^  That  whenever  a  certificate  shall 
have  been  transmitted  to  the  comptroller  of  the  currency,  as  provided 
in  this  act,  and  the  association  transmitting  the  same  shall  notify  the 
comptroller  that  at  least  fiily  per  centum  of  its  capital  stock  has  been 
paid  in  as  aforesaid,  and  that  such  association  has  complied  with  all 
the  provisions  of  this  act  as  required  to  be  complied  with  before  such 
association  shall  be  authorized  to  commence  the  business  of  banking, 
the  comptroller  shall  examine  into  the  condition  of  such  association. 
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ascertain  especially  the  amount  of  money  paid  in  on  account  of  its 
capital,  the  name  and  place  of  residence  of  each  of  the  directors  of 
such  association,  and  the  amount  of  the  capital  stock  of  which  each  is 
the  bona  fide  owner,  and  generally  whether  such  association  has  com* 
plied  with  all  the  requirements  of  this  act  to  entitle  it  to  engage  in 
the  business  of  banking ;  and  shall  cause  to  be  made  and  attested  by 
the  oaths  of  a  majority  of  the  directors  and  by  the  president  or  cash- 
ier of  such  association,  a  statement  of  all  the  facts  necessary  to  enable 
the  comptroller  to  determine  whether  such  association  is  lawfully 
entitled  to  commence  the  business  of  bankincc  under  this  act. 

Sec.  18.  And  he  it  further  enacted^  That  if,  upon  a  careful  exami- 
nation of  the  facts  so  reported,  and  of  any  other  facts  which  may 
come  to  the  knowledge  of  the  comptroller,  whether  by  means  of  a 
special  commission  appointed  by  him  for  the  purpose  of  inquiring 
into  the  condition  of  such  association,  or  otherwise,  it  shall  appear 
that  such  association  is  lawfully  entitled  to  commence  the  business  of 
banking,  the  comptroller  shall  give  to  such  association  a  certificate, 
under  his  hand  and  official  seal,  that  such  association  has  complied 
with  all  the  provisions  of  this  act  required  to  be  complied  with  before 
being  entitled  to  commence  the  business  of  banking  under  it,  and  that 
such  association  is  authorized  to  commence  said  business  accordingly ; 
and  it  shall  be  the  duty  of  the  association  to  cause  said  certificate  to 
be  published  in  some  newspaper  published  in  the  city  or  county  where 
the  association  is  located  for  at  least  sixty  days  next  after  the  issuing 
thereof:  Provided^  That  if  no  newspaper  is  published  in  such  city 
or  county  the  certificate  shall  be  published  in  a  newspaper  published 
nearest  thereto. 

Sec.  19.  And  he  it  further  enacted,  That  all  transfers  of  United 
States  bonds  which  shall  be  made  by  any  association  under  the  pro- 
visions of  this  act  shall  be  made  to  the  treasurer  of  the  United  States 
in  trust  for  the  association,  with  a  memorandum  written  or  printed 
on  each  bond,  and  signed  by  the  cashier  or  some  other  officer  of  the 
association  making  the  deposit,  a  receipt  therefor  to  be  given  to  said 
association,  or  by  the  comptroller  of  the  currency,  or  by  a  clerk  ap- 
pointed by  him  for  that  purpose,  stating  that  it  is  held  in  trust  for  the 
association  on  whose  behalf  such  transfer  is  made,  and  as  security 
for  the  redemption  and  payment  of  any  circulating  notes  that  have 
been  or  may  be  delivered  to  such  association.  No  assignment  or 
transfer  of  Any  such  bonds  by  the  treasurer  shall  be  deemed  valid  or 
of  binding  force  and  effect  unless  countersigned  by  the  comptroller  of 
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the  currency.  It  shall  be  the  duty  of  the  comptroller  of  the  currency 
to  keep  in  his  office  a  book  in  which  shall  be  entered  the  name  of 
every  association  from  whose  accounts  such  transfer  of  bonds  is  made 
by  the  treasurer,  and  the  name  of  the  party  to  whom  such  transfer' is 
made  ;  and  the  par  value  of  the  boncis  so  transferred  shall  be  entered 
therein;  and  it  shall  be  the  duty  of  the  comptroller,  immediately 
upon  countersigning  and  entering  the  same,  to  advise  by  mail  the 
association  from  whose  account  such  transfer  was  made  of  the  kind 
and  numerical  designation  of  the  bonds  and  the  amount  thereof  so 
transferred. 

Sec.  20.  And  be  it  further  enacted^  That  it  shall  be  the  duty  of  the 
comptroller  of  the  currency  to  countersign  and  enter  in  the  book,  in 
the  manner  aforesaid,  every  transfer  or  assignment  of  any  bonds  held 
by  the  treasurer  presented  for  his  signature;  and  the  comptroller 
shall  have  at  all  times  during  office  hours  access  to  the  books  of  the 
treasurer,  for  the  purpose  of  ascertaining  the  correctness  of  the  trans- 
fer or  assignment  presented  to  him  to  countersign ;  and  the  treasurer 
shall  have  the  like  access  to  the  book  above  mentioned,  kept  by  the 
comptroller,  during  office  hours,  to  ascertain  the  correctness  of  the 
entries  in  the  same  ;  and  the  comptroller  shall  also  at  all  times  have 
access  to  the  bonds  on  deposit  with  the  treasurer,  to  ascertain  their, 
amount  and  condition. 

Sec.  21.  And  he  U  further  enacted^  That  upon  the  transfer  and  de- 
livery of  bonds  to  the  treasurer,  as  provided  in  the  foregoing  section, 
the  association  making  the  same  shall  be  entitled  to  receive  from  the 
\:  0  '*^•'  *S*r1f  comptroller  of  the  currency  circulating  notes  of  different  denomina- 
tions, in  blank,  registered  and  countersigned  as  hereinafter  provided, 
equal  in  amount  to  ninety  per  centum  of  the  current  market  value  of 
the  United  States  bonds  so  transferred  and  delivered,  but  not  exceed- 
ing ninety  per  centum  of  the  amount  of  said  bonds  at  the  par  value 
thereof,  if  bearing  interest  at  a  rate  not  less  than  five  per  centum  per 
annum  ;  and  at  no  time  shall  the  total  amount  of  such  notes,  issued 
to  any  such  association,  exceed  the  amount  at  such  time  actually  paid 
in  of  its  capital  stock. 

Sec.  22.  And  he  it  further  enctcted^  That  the  entire  amount  of  notes 
for  circulation  to  be  issued  under  this  act  shall  not  exceed  three  hun- 
dred millions  of  dollars.  In  order  to  furnish  suitable  notes  for  circu- 
lation, the  comptroller  of  the  currency  is  hereby  authorized  and 
required,  under  the  direction  of  the  Secretary  of  the  Treasury,  to 
cause  plates  and  dies  to  be  engraved,  in  the  best  manner  to  guard 
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against  coanterfeitiDg  and  fraudulent  alterations,  and  to  have  printed 
tfierefrom,  and  numbered,  such  quantity  of  circulating  notes,  in  blank, 
of  the  denominations  of  one  dollar,  two  dollars,  three  dollars,  five 
dollars,  ten  dollars,  twenty  dollars,  fifty  dollars,  one  hundred  dollars, 
five  hundred  dollars,  and  one  thousand  dollars,  as  may  be  required  to 
Bupply,  under  this  act,  the  associations  entitled  to  receive  the  same ; 
which  notes  shall  express  upon  their  face  that  they  are  secured  by 
United  States  bonds,  deposited  with  the  treasurer  of  the  United  States, 
by  the  written  or  engraved  signatures  of  the  treasurer  and  register, 
and  by  the  imprint  of  the  seal  of  the  treasury ;  and  shall  also  express 
upon  their  face  the  promise  of  the  association  receiving  the  same 
to  pay  on  demand,  attested  by  the  signatures  of  the  president  or  vice- 
president  and  cashier.  And  the  said  notes  shall  bear  such  devices 
and  such  other  statements,  and  shall  be  in  such  form,  as  the  Secre- 
tary of  the  Treasury  shall,  by  regulation  ,»direct:  Provided,  That  not 
more  than  one-sixth  part  of  the  notes  furnished  to  an  association  shall 
be  of  a  less  denomination  than  five  dollars,  and  that  after  specie  pay- 
ments shall  be  resumed  no  association  shall  be  furnished  with  notes 
of  a  less  denomination  than  five  dollars. 

Sec.  23.  And  he  it  further  enacted,  That  after  any  such  associa- 
tion shall  have  caused  its  promise  to  pay  such  notes  on  demand  to.be 
signed  by  the  president  or  vice-president  and  cashier  thereof,  in  such 
manner  as  to  make  them  obligatory  promissory  notes,  payable  on 
demand,  at  its  place  of  business,  such  association  is  hereby  author- 
ized to  issue  and  circulate  the  same  as  money ;  and  the  same  shall  be 
received  at  par  in  all  parts  of  the  United  States  in  payment  of  taxes, 
excises,  public  lands,  and  all  other  dues  to  the  United  States,  except 
for  duties  on  imports  ;  and  also  for  all  salaries  and  other  debts  and 
demands  owing  by  the  United  States  to  individuals,  corporations,  and 
associations  within  the  United  States,  except  interest  on  the  public 
debt,  and  in  redemption  of  the  national  currency.  And  no  such  asso- 
ciation shall  issue  post  notes  or  any  other  notes  to  circulate  as  money 
than  such  as  are  authorized  by  the  foregoing  provisions  of  this  act. 

Sec.  24.  And  be  it  further  enacted,  That  it  shall  be  the  duty  of  the 
comptroller  of  the  currency  to  receive  worn-out  or  mutilated  circulat- 
ing notes  issued  by  any  such  banking  association,  and  also,  on  due 
proof  of  the  destruction  of  any  such  circulating  notes,  to  deliver  in 
place  thereof  to  such  association  other  blank  circulating  notes  to  an 
equal  amount.  And  such  worn-out  or  mutilated  notes,  after  a  mem<- 
orandum  shall  have  been  entered  in  the  proper  books,  in  accordance 
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with  such  regulations  as  may  be  established  by  the  comptroller,  as 
well  as  all  circulating  notes  which  shall  have  been  paid  or  surrendered 
to  be  cancelled,  shall  be  burned  to  ashes  in  presence  of  four  persons, 
one  to  be  appointed  hj  the  Secretary  of  the  Treasury,  one  by  the 
comptroller  of  the  currency,  one  by  the  treasurer  of  the  United  States, 
and  one  by  the  association,  under  such  regulations  as  the  Secretary  of 
the  Treasury  may  prescribe.  And  a  certificate  of  such  burning,  signed 
by  the  parties  so  appointed,  shall  be  made  in  the  books  of  the  comp- 
troller, and  a  duplicate  thereof  forwarded  to  the  association  whose 
notes  are  thus  cancelled. 

Sec.  25.  And  he  it  further  enacted,  That  it  shall  be  the  duty  of 
every  banking  association  having  bonds  deposited  in  the  office  of  the 
treasurer  of  the  United  States,  once  or  oflener  in  each  fiscal  year,  and 
at  such  time  or  times  during  the  ordinary  business  hours  as  said  offi- 
cer or  officers  may  select  to  examine  and  compare  the  bonds  so 
pledged  with  the  books  of  the  comptroller  and  the  accounts  of  the 
association,  and,  if  found  correct,  to  execute  to  the  said  treasurer  a 
certificate  setting  forth  the  different  kinds  and  the  amounts  thereof, 
and  that  the  same  are  in  the  possession  and  custody  of  the  treasurer 
at  the  date  of  such  certificate.  Such  examination  may  be  made  by 
an  officer  or  agent  of  such  association,  duly  appointed  in  writing  for 
that  purpose,  whose  certificate  before  mentioned  shall  be  of  like  force 
'  and  validity  as  if  executed  by  such  president  or  cashier ;  and  a  dupli- 
cate signed  by  the  treasurer  shall  be  retained  by  the  association. 

Sec.  26.  And  he  it  further  enacted,  That  the  bonds  transferred  to 
and  deposited  with  the  treasurer  of  the  United  States,  as  hereinbefore 
provided,  by  any  banking  association  for  the  security  of  its  circu- 
lating notes,  shall  be  held  exclusively  for  that  purpose,  until  such 
notes  shall  be  redeemed,  except  as  provided  in  this  act;  but  the 
comptroller  of  the  currency  shall  give  to  any  such  banking  associa- 
tion powers  of  attorney  to  receive  and  appropriate  to  its  own  use  the 
interest  on  the  bonds  which  it  shall  have  so  transferred  to  the  treas- 
urer; but  such  powers  shall  become  inoperative  whenever  such  bank- 
ing association  shall  fail  to  redeem  its  circulating  notes  as  aforesaid. 
Whenever  the  market  or  cash  value  of  any  bonds  deposited  with  the 
treasurer  of  the  United  States,  as  aforesaid,  shall  be  reduced  below 
the  amount  of  the  circulation  issued  for  the  same,  the  comptroller  of 
the  currency  is  hereby  authorized  to  demand  and  receive  the  amount 
of  such  depreciation  in  other  United  States  bonds  at  cash  value,  or  in 
money,  from  the  association  receiving  said  bills,  to  be  deposited  with 
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the  treasurer  of  the  United  States  as  long  as  such  depreciation  con- 
tinues. And  said  comptroller,  upon  the  terms  prescribed  by  the 
Secretary  of  the  Treasury,  may  permit  an  exchange  to  be  made  of 
any  of  the  bonds  deposited  with  the  treasurer  by  an  association  for 
other  bonds  of  the  United  States  authorized  by  this  act  to  be  received 
as  security  for  circulating  notes,  if  he  shall  be  of  opinion  that  such 
an  exchange  can  be  made  without  prejudice  to  the  United  States,  and 
he  may  direct  the  return  of  any  of  said  bonds  to  the  banking  associa- 
tion which  transferred  the  same,  in  sums  of  not  less  than  one  thou- 
sand dollars,  upon  the  surrender  to  him  and  the  cancellation  of  a 
proportionate  amount  of  such  circulating  notes :  Provided^  That  the 
remaining  bonds  which  shall  have  been  transferred  by  the  banking 
association  offering  to  surrender  circulating  notes  shall  be  equal  to  the 
amount  required  for  the  circulating  notes  not  surrendered  by  such 
banking  association,  and  that  the  amount  of  bonds  in  the  hands  of 
the  treasurer  shall  not  be  diminished  below  the  amount  required  to 
be  kept  on  deposit  with  him  by  this  act :  And  provided^  That  there 
shall  have  been  no  failure  by  such  association  to  redeem  its  circulat- 
ing notes,  and  no  other  violation  by  such  association  of  the  provisions 
of  this  act,  and  that  the  market  or  cash  value  of  the  remaining  bonds 
shall  not  be  below  the  amount  required  for  the  circulation  issued  for 
the  same. 

Sec.  27.  And  he  it  further  enacted^  That  it  shall  be  unlawful  for 
any  officer  acting  under  the  provisions  of  this  act  to  countersign  or 
deliver  to  any  association,  or  to  any  other  company  or  person,  any 
circulating  notes  contemplated  by  this  act,  except  as  hereinbefore 
provided,  and  in  accordance  with  the  true  intent  and  meaning  of  this 
act.  And  any  officer  who  shall  violate  the  provisions  of  this  section 
shall  be  deemed  guilty  of  a  high  misdemeanor,  and  on  conviction 
thereof  shall  be  punished  by  fine  not  exceeding  double  the  amount  so 
countersigned  and  delivered,  and  imprisonment  not  less  than  one  year 
and  not  exceeding  fifteen  years,  at  the  discretion  of  the  court  in 
which  he  shall  be  tried. 

Sec.  28.  And  he  it  further  enacted^  That  it  shall  be  lawful  for 
any  such  association  to  purchase,  hold,  and  convey  real  estate  as 
follows :  — 

First.  Such  as  shall  be  necessary  for  its  immediate  accommodation 
in  the  transaction  of  its  business. 

Second.  Such  as  shall  be  mortgaged  to  it  in  good  faith  by  way  of 
security  for  debts  previously  contracted. 
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Third.  Such  as  shall  he  conveyed  to  it  in  satisfaction  of  dehts  pr^ 
viouslj  contracted  in  the  course  of  its  dealings. 

Fourth.  Such  as  it  shall  purchase  at  sales  under  judgments, 
decrees,  or  mortgages  held  hj  such  association,  or  shall  purchase  to 
secure  dehts  due  to  said  association. 

Such  association  shall  not  purchase  or  hold  real  estate  in  any  other 
case  or  for  any  other  purpose  than  as  specified  in  this  section.  Nor 
shall  it  hold  the  possession  of  any  real  estate  under  mortgage,  or 
hold  the  title  and  possession  of  any  real  estate  purchased  to  secure 
any  debts  due  to  it  for  a  longer  period  than  five- years. 

Sec.  29.  And  he  it  further  enacted^  That  the  total  liabilities  to 
any  association,  of  any  person,  or  of  any  company,  corporation,  or 
firm  for  money  borrowed,  including  in  the  liabilities  of  a  company  or 
firm  the  liabilities  of  the  several  members  thereof,  shall  at  no  time 
exceed  one-tenth  part  of  the  amount  of  the  capital  stock  of  such 
association  actually  paid  in :  Provided^  That  the  discount  of  bona 
fide  bills  of  exchange  drawn  against  actually  existing  values,  and  the 
discount  of  commercial  or  business  paper  actually  owned  by  the 
person  or  persons,  corporation,  or  firm  negotiating  the  same,  shall  not 
be  considered  as  money  borrowed. 

Sec.  80.  And  he  it  further  enacted^  That  every  association  may 
take,  receive,  reserve,  and  charge  on  any  loan  or  discount  made,  or 
upon  any  note,  bill  of  exchange,  or  other  evidences  of  debt,  interest 
at  the  rate  allowed  by  the  laws  of  the  State  or  territory  where  the 
bank  is  located,  and  no  more,  except  that  where  by  the  laws  of  any 
State  a  different  rate  is  limited  for  banks  of  issue  organized  under 
State  laws,  the  rate  so  limited  shall  be  allowed  for  associations  organ- 
ized in  any  such  State  under  this  act.  And  when  no  rate  is  fixed  by 
^'  the  laws  of  the  State  or  territory,  the  bank  may  take,  receive,  reserve, 

or  charge  a  rate  not  exceeding  seven  per  centum,  and  such  interest 
may  be  taken  in  advance,  reckoning  the  days  for  which  the  note,  bill, 
or  other  evidence  of  debt  has  to  run.  And  the  knowingly  taking, 
receiving,  reserving,  or  charging  a  rate  of  interest  greater  than  afore* 
said  shall  be  held  and  adjudged  a  forfeiture  of  the  entire  interest 
which  the  note,  bill,  or  other  evidence  of  debt  carries  with  it,  or  which 
has  been  agreed  to  be  paid  thereon.  And  in  case  a  greater  rate  of 
interest  has  been  paid,  the  person  or  persons  paying  the  same,  or 
their  legal  representatives,  may  recover  back,  in  any  action  of  debt, 
twice  the  amount  of  the  interest  thus  paid  from  the  association  taking 
or  receiving  the  same :  Provided^  That  such  action  is  commenced 
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within  two  years  from  the  time  the  usurious  transaction  occurred. 
But  the  purchase,  discount,  or  sale  of  a  bona  fide  bill  of  exchangei 
payable  at  another  place  than  the  place  of  such  purchase,  discount, 
or  sale,  at  not  more  than  the  current  rate  of  exchange  for  sight  drafts 
in  addition  to  the  interest,  shall  not  be  considered  as  taking  or  re- 
ceiving a  greater  rate  of  interest. 

.Sec.  31.  And  he  it  further  enacted^  That  every  association  in  the 
cities  hereinafter  named  shall,  at  all  times,  have  on  hand,  in  lawful 
money  of  the  United  States,  an  amount  equal  to  at  least  twenty-five 
per  centum  of  the  aggregate  amount  of  its  notes  in  circulation  and 
its  deposits ;  and  every  other  association  shall,  at  all  times,  have  on 
hand,  in  lawful  money  of  the  United  States,  an  amount  equal  to  at  (^ 
least  fifteen  per  centum  of  the  aggregate  amount  of  its  notes  in  cir- 
culation, and  of  its  deposits.  And  whenever  the  lawful  money  of 
any  association  in  any  of  the  cities  hereinafter  named  shall  be  below 
the  amount  of  twenty-five  per  centum  of  its  circulation  and  deposits, 
and  whenever  the  lawful  money  of  any  other  association  shall  be 
below  fifteen  per  centum  of  its  circulation  and  deposits,  such  associa- 
tion shall  not  increase  its  liabilities  by  making  any  new  loans  or 
discounts  otherwbe  than  by  discounting  or  purchasing  bills  of  ex- 
change payable  at  sight,  nor  make  any  dividend  of  its  profits  until 
the  required  proportion  between  the  aggregate  amount  of  its  out- 
standing notes  of  circulation  and  deposits  and  its  lawful  money  of  the 
United  States  shall  be  restored :  Provided^  That  three-fifths  of  said 
fifteen  per  centum  may  consist  of  balances  due '  to  an  association 
available  for  the  redemption  of  its  circulating  notes  from  associations 
approved  by  the  comptroller  of  the  currency,  organized  under  this 
act,  in  the  cities  of  Saint  Louis,  Louisville,  Chicago,  Detroit,  Mil- 
waukie.  New  Orleans,  Cincinnati,  Cleveland,  Pittsburg,  Baltimore, 
Philadelphia,  Boston,  New  York,  Albany,  Leavenworth,  San  Fran- 
cisco, and  Washington  City:  Provided^  alsoy  That  clearing-house 
certificates,  representing  specie  or  lawful  money  specially  deposited 
for  the  purpose  of  any  clearing-house  association,  shall  be  deemed  to 
be  lawful  money  in  the  possession  of  any  association  belonging  to 
such  clearing-house  holding  and  owning  such  certificate,  and  shall  be 
considered  to  be  a  part  of  the  lawful  money  which  such  association  is 
required  to  have  under  the  foregoing  provisions  of  this  section : 
Provided^  That  the  cities  of  Charleston  and  Richmond  may  be  added 
to  the  list  of  cities  in  the  national  associations  of  which  other  associa- 
tions may  keep  three-fifths  of  their  lawful  money,  whenever,  in 
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the  opiDion  of  the  comptroller  of  the  curreocj,  the  condition  of  the 
Southern  States  will  warrant  it.  And  it  shall  be  competent  for  the 
comptroller  of  the  currency  to  notify  any  association,  whose  lawful 
money  reserve  as  aforesaid  shall  be  below  the  amount  to  be  kept  on 
hand  as  aforesaid,  to  make  good  such  reserve ;  and  if  such  associ- 
ation shall  fail  for  thirty  days  thereafter  so  to  make  good  its  reserve 
of  lawful  money  of  the  United  States,  the  comptroller  may,  with  the 
concurrence  of  the  Secretary  of  the  Treasury,  appoint  a  receiver  to 
wind  up  the  business  of  such  association,  as  provided  in  this  act. 

Sec.  32.  And  he  it  further  enacted^  That  each  association  organized 
in  any  of  the  cities  named  in  the  foregoing  section  shall  select,  subject 
to  the  approval  of  the  comptroller  of  the  currency,  an  association  in 
the  city  of  New  York,  at  which  it  will  redeem  its  circulating  notes  at 
par.  And  each  of  such  associations  may  keep  one-half  of  its  lawful 
money  reserve  in  cash  deposits  in  the  city  of  New  York.  And  each 
association  not  organized  within  the  cities  named  in  the  preceding 
section  shall  select,  subject  to  the  approval  of  the  comptroller  of  the 
currency,  an  association  in  either  of  the  cities  named  in  the  preced- 
ing section  at  which  it  will  redeem  its  circulating  notes  at  par,  and 
the  comptroller  shall  give  public  notice  of  the  names  of  the  associa- 
tions so  selected  at  which  redemptions  are  to  be  made  by  the  respec- 
tive associations,  and  of  any  change  that  maybe  made  of  the  association 
at  which  the  notes  of  any  association  are  redeemed.  If  any  associa- 
tion shall  fail  either  to  make  the  selection  or  to  redeem  its  notes  as 
aforesaid,  the  comptroller  of  the  currency  may,  upon  receiving  satis- 
factory evidence  thereof,  appoint  a  receiver,  in  the  manner  provided 
for  in  this  act,  to  wind  up  its  affairs  :  Provided^  That  nothing  in  this 
section  shall  relieve  any  association  from  its  liability  to  redeem  its 
circulating  notes  at  its  own  counter,  at  par,  in  lawful  money,  on  de- 
mand: And  provided^  further^  That  every  association  formed  or 
existing  under  the  provisions  of  this  act  shall  take  and  receive  at  par, 
for  any  debt  or  liability  to  said  association,  any  and  all  notes  or  bills 
issued  by  any  association  existing  under  and  by  virtue  of  this  act. 

Sec.  33.  And  be  it  further  enacted^  That  the  directors  of  any  asso- 
ciation may,  semi-annually,  each  year,  declare  a  dividend  of  so  much 
of  the  net  profits  of  the  association  as  they  shall  judge  expedient ;  but 
each  association  shall,  before  the  declaration  of  a  dividend,  carry  one^ 
tenth  part  of  its  net  profits  of  the  preceding  half-year  to  its  surplus 
fund  until  the  same  shall  amount  to  twenty  per  centum  of  its  capital 
stock. 
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Sec.  34.  And  he  it  further  enacted^  That  everj  association  shall  \ 
make  to  the  comptroller  of  the  currency  a  report,  according  to  the^^       ^ 
form  which  may  be  prescribed  by  him,  verified  by  the  oath  or  affirma-(^>C<-*^ 
tion  of  the  president  or  cashier  of  such  association ;    which  report 
shall  exhibit  in  detail,  and  under  appropriate  heads,  the  resources  and  ■  ^*  ^' 
liabilities  of  the  association  before  the  commencement  of  business  on 
the  morniDg  of  the  first  Monday  of  the  months  of  January,  April, 
July,  and  October  of  each  year,  and  shall  transmit  the  same  to  the 
comptroller  within  ^wq  days  thereafter.     And  any  bank  failing  to 
make  and  transmit  such  report  shall  be  subject  to  a  penalty  of  one 
hundred  dollars  for  each  day  after  five  days  that  such  report  is  de- 
layed beyond  that  time.     And  the  comptroller  shall  publish  abstracts 
of  said  reports  in  a  newspaper  to  be  designated  by  him  for  that  pur- 
pose in  the  city  of  Washington,  and  the  sepcurate  report  of  each  asso- 
ciation shall  be  published  in  a  newspaper  in  the  place  where  such 
association  is  established,  or  if  there  be  no  newspaper  at  such  place, 
then  in  a  newspaper  published  at  the  nearest  place  thereto,  at  the 
expense  of  the   association   making  such  report.      In   addition   to    V 
the   quarterly  reports   required  by  this   section,  every   association 
shall,  on  the  first  Tuesday  of  each  month,  make  to  the  comptroller 
of  the  curreney  a  statement,  under  the  oath  of  the  president  or  cash- 
ier, showing  the  condition  of  the  association  making  such  statement 
on  the  morning  of  the  day  next  preceding  the  date  of  such  statement, 
in  respect  to  the  following  items  and  particulars ;    to  wit :    average 
amount  of  loans  and  discounts,  specie,  and  other  lawful  money  be- 
longing to  the  association,  deposits,  and  circulation.     And  associa-  ' 
tions  in  other  places  than  those  cities  named  in  the  thirty-first  section 
of  this  act  shall  also  return  the  amount  due  them  available  for  the  ' 
redemption  of  their  circulation. 

Sec.  35.  And  he  it  further  enacted^  That  no  association  shall  make 
any  loan  or  discount  on  the  security  of 'the  shares  of  its  own  capital 
stock,  nor  be  the  purchaser  or  holder  of  any  such  shares,  unless  such 
security  or  purchase  shall  be  necessary  to  prevent  loss  upon  a  debt 
previously  contracted  in  good  faith ;  and  stock  so  purchased  or  ac- 
quired shall,  within  six  months  from  the  time  of  its  purchase,  be  sold 
or  disposed  of  at  public  or  private  sale,  in  default  of  which  a  receiver 
may  be  appointed  to  close  up  the  business  of  the  association,  accord- 
ing to  the  provisions  of  this  act. 

Sec.  36.  Aiid  he  it  further  enacted^  That  no  association  shall  at  any 
time  be  indebted,  or  in  any  way  liable,  to  an  amount  exceeding  the 
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amonnt  of  its  capital  stock  at  such  time  actnallj  paid  in  and  remain- 
ing undiminished  by  losses  or  otherwise,  except  on  the  following 
accounts ;  that  is  to  say :  — 

First.  On  account  of  its  notes  of  circulation. 

Second.  On  account  of  moneys  deposited  with,  or  collected  by,  such 
association. 

Third.  On  account  of  bills  of  exchange  or  drafb  drawn  against 
money  actually  on  deposit  to  the  credit  of  such  association,  or  due 
thereto. 

Fourth.  On  account  of  liabilities  to  its  stockholders  for  dividends 
and  reserved  profits. 

Sec.  37.  And  be  it  further  enacted^  That  no  association  shall,  either 
directly  or  indirectly,  pledge  or  hypothecate  any  of  its  notes  of  circu- 
lation, for  the  purpose  of  procuring  money  to  be  paid  in  on  its  capital 
stock,  or  to  be  used  in  its  banking  operations,  or  otherwise  ;  nor  shall 
any  association  use  its  circulating  notes,  or  any  part  thereof,  in  any 
manner  or  form,  to  create  or  increase  its  capital  stock. 

Sec.  38.  And  be  it  further  enacted^  That  no  association,  or  any 
member  thereof,  shall,  during  the  time  it  shall  continue  its  banking 
operations,  withdraw,  or  permit  to  be  withdrawn,  either  in  form  of 
dividends  or  otherwise,  any  portion  of  its  capital.  And  if  losses 
shall  at  any  time  have  been  sustained  by  any  such  association  equal 
to  or  exceeding  its  undivided  profits  then  on  hand,  no  dividend  shall 
be  made ;  and  no  dividend  shall  ever  be  made  by  any  association, 
while  it  shall  continue  its  banking  operations,  to  an  amount  greater 
than  its  net  profits  then  on  hand,  deducting  therefrom  its  losses  and 
bad  debts.  And  all  debts  due  to  any  association,  on  which  interest 
is  past  due  and  unpaid  for  a  period  of  six  months,  unless  the  same 
shall  be  well  secured,  and  shall  be  in  process  of  collection,  shall  be 
considered  bad  debts  within  the  meaning  of  this  act :  Provided^  That 
nothing  in  this  section  shall  prevent  the  reduction  of  the  ct^ital  stock 
of  the  association  under  the  thirteenth  section  of  this  act. 

Sec.  39.  And  be  it  further  enacted,  That  no  association  shall  at  any 
time  pay  out  on  loans  or  discounts,  or  in  purchasing  drafts  or  bills  of 
exchange,  or  in  payment  of  deposits,  or  in  any  other  mode  pay  or  put 
in  circulation  the  notes  of  any  bank  or  banking  association  which 
shall  not,  at  any  such  time,  be  receivable,  at  par,  on  deposit  and  in 
payment  of  debts  by  the  association  so  paying  out  or  circulating  such 
notes  ;  nor  shall  it  knowingly  pay  out  or  put  in  circulation  any  notes 
issued  by  any  bank  or  banking  association  which  at  the  time  of  such 
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papng  out  or  patting  in  circulation  is  not  redeeming  its  circulating 
notes  in  lawful  money  of  the  United  States. 

Sec.  40.  And  he  it  further  enacted^  That  the  president  and  cashier 
of  every  such  association  shall  cause  to  be  kept  at  all  times  a  full  and 
correct  list  of  the  names  and  residences  of  all  the  shareholders  in  the 
association,  and  the  number  of  shares  held  by  each,  in  the  office 
where  its  business  is  transacted  ;  and  such  li-t  shall  be  subject  to  the 
inspection  of  all  the  shareholders  and  creditors  of  the  association,  and 
the  officers  authorized  to  assess  taxes  under  State  authority  during 
business  hours  of  each  day  in  which  business  may  be  legally  trans- 
acted; and  a  copy  of  such  list,  on  the  first  Monday  of  July  in  each 
year,  verified  by  the  oath  of  such  president  or  cashier,  shall  be  trans- 
mitted to  the  comptroller  of  the  currency. 

Sec.  41 .  And  he  it  further  enacted^  That  the  plates  and  special  dies 
to  be  procured  by  the  comptroller  of  the  currency  for  the  printing 
of  such  circulating  notes  shall  remain  under  his  control  and  direction, 
and  the  expenses  necessarily  incurred  in  executing  the  provisions  of 
this  act  respecting  the  procuring  of  such  notes,  and  all  other  expenses 
of  the  bureau,  shall  be  paid  out-of  the  proceeds  of  the  taxes  or  duties 
now  or  hereafler  to  be  assessed  on  the  circulation,  and  collected  from 
associations  organized  under  this  act.  And  in  lieu  of  all  existing 
taxes,  every  association  shall  pay  to  the  treasurer  of  the  United  States,  .  f 
in  the  months  of  January  and  July,  a  duty  of  one-half  of  one  per  .  « 
centum  each  half-year  from  and  after  the  first  day  of  January,  eigh-  ^    ^^  * 

teen  hundred  and  sixty-four,  upon  the  average  amount  of  its  notes  in  w       J      ^  ^ 
circulation,  and  a  duty  of  one-quarter  of  one  per  centum  each  half-  i     i  '  _». 

year  upon  the  average  amount  of  its  deposits,  and  a  duty  of  one-quar-        *        \ 
ter  of  one  per  centum  each  half-year,  as  aforesai  1,  on  [the  average  y^  ©  '  r    *^ 
amount  of  its  capital  stock  beyond  the  amount  invested  in  United  ^^i,  ^-to^  < 
States  bonds  ;  and  in  case  of  default  in-  the  payment  thereof  by  any,^^^  rwxxV  C^, 
association,  the  duties  aforesaid  may  be  collected  in  the  manner  pro-r>*^*^<.  iw  L.^ 
vided  for  the  collection  of  United  States  duties  of  other  corporations, 
or  the  treasurer  may  reserve  the  amount  of  said  duties  out  of  the  in- 
terest, as  it  may  become  due,  on  the  bonds  deposited  with  him  by 
such  defaulting  association.     And  it  shall  be  the  duty  of  each  asso- 
ciation, within  ten  days  from  the  first  days  of  January  and  July  of  v 
each  year,  to  make  a  return,  under  the  oath  of  its  president  or  cash- 
ier, to  the  treasurer  of  the  United  States,  in  such  form  as  he  may 
prescribe,  of  the  average  amount  of  its  notes  in  circulation,  and  of 
the  average  amount  of  its  deposits,  and  of  the  average  amount  of  its 
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capital  stock,  beyond  the  amount  invested  in  United  States  bonds,  for 
the  six  months  next  preceding  said  first  days  of  January  and  July 
as  aforesaid,  and  in  default  of  such  return,  and  for  each  default  there- 
of, each  defaulting  association  shall  forfeit  and  pay  to  the  United 
States  the  sum  of  two  hundred  dollars,  to  be  collected  either  out  of 
the  interest  as  it  may  become  due  such  association  on  the  bonds  de- 
posited with  the  treasurer,  or,  at  his  option,  in  the  manner  in  which 
penalties  are  to  be  collected  of  other  corporations  under  the  laws  of 
the  United  States ;  and  in  case  of  such  default  the  amount  of  the 
duties  to  be  paid  by  such  association  shall  be  assessed  upon  the  amount 
of  notes  delivered  to  such  association  by  the  comptroller  of  the  cur- 
rency, and  upon  the  highest  amount  of  its  deposits  and  capital  stock, 
to  be  ascertained  in  such  other  manner  as  the  treasurer  may  deem 
best :  Provided^  That  nothing  in  this  act  shall  be  construed  to  pre- 
vent all  the  shares  in  any  of  the  said  associations,  held  by  any  person 
or  body  corporate,  from  being  included  in  the  valuation  of  the  per- 
sonal property  of  such  person  or  corporation  in  the  assessment  of 
taxes  imposed  by  or  under  State  authority  at  the  place  where  such 
bank  is  located,  and  not  elsewhere,  but  not  at  a  greater  rate  than  is 
assessed  upon  other  moneyed  capital  in  the  hands  of  individual  citi- 
zens of  such  State  :  Provided^  further ^  That  the  tax  so  imposed  under 
the  laws  of  any  State  upon  the  shares  of  any  of  the  associations  au- 
thorized by  this  act  shall  not  exceed  the  rate  imposed  upon  the  shares 
in  any  of  the  banks  organized  under  authority  of  the  State  where  such 
association  is  located  :  Provided^  cdsoj  That  nothing  in  this  act  shall 
exempt  the  real  estate  of  associations  from  either  State,  county,  or 
municipial  taxes  to  the  same  extent,  according  to  its  value,  as  other 
real  estate  is  taxed. 

Sec.  42.  And  he  it  further  enacted^  That  any  association  may  go 
into  liquidation  and  be  closed  by  the  vote  of  its  shareholders  owning 
two-thirds  of  its  stock.  And  whenever  such  vote  shall  be  taken  it 
shall  be  the  duty  of  the  board  of  directors  to  cause  notice  of  this  fact 
to  be  certified,  under  the  seal  of  the  associfition,  by  its  president  or 
cashier,  to  the  comptroller  of  the  currency,  and  publication  thereof  to 
be  made  for  a  period  of  two  months  in  a  newspaper  published  in  the 
city  of  New  York,  and  also  in  a  newspaper  published  in  a  city  or 
town  in  which  the  association  is  located,  and  if  no  newspaper  be  there 
published,  then  in  the  newspaper  published  nearest  thereto,  that  said 
association  is  closing  up  its  affairs,  and  notifying  the  holders  of  its 
notes  and  other  creditors  to  present  the  notes  and  other  claims  against 
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the  association  for  payment.  And  at  anj  time  after  the  expiration  of 
one  year  from  the  time  of  the  publication  of  such  notice  as  aforesaid, 
the  said  association  may  pay  over  to  the  treasurer  of  the  United 
States  the  amount  of  its  outstanding  notes  in  the  lawful  money  of  the 
United  States,  and  take  up  the  bonds  which  said  association  has  on 
deposit  with  the  treasurer  for  the  security  of  its  circulating  notes ; 
which  bonds  shall  be  assigned  to  the  bank  in  the  manner  specified  in 
the  nineteenth  section  of  this  act,  and  from  that  time  the  outstanding 
notes  of  said  association  shall  be  redeemed  at  the  treasury  of  the 
United  States,  and  the  said  association  and  the  shareholders  thereof 
shall  be  discharged  from  all  liabilities  therefor. 

Sec.  43.  And  be  it  further  en  ac/e(2,  That  the  treasurer,  on  receiving 
from  an  association  lawful  money  for  the  payment  and  redemption  of 
its  outstanding  notes,  as  provided  for  in  the  preceding  section  of  this 
act,  shall  execute  duplicate  receipts  therefor,  one  to  the  association 
and  the  other  to  the  comptroller  of  the  currency,  stating  the  amount 
received  by  him,  and  the  purpose  for  which  it  has  been  received, 
which  amount  shall  be  paid  into  the  treasury  of  the  United  States, 
and  placed  to  the  credit  of  such  association  upon  redemption  account. 
And  It  shall  be  the  duty  of  the  treasurer,  whenever  he  shall  redeem 
any  of  the  .notes  of  said  association,  to  cause  the  same  to  be  mutilated 
and  charged  to  the  redemption  account  of  said  association ;  and  all 
notes  so  redeemed  by  the  treasurer  shall,  every  three  months,  be  cer- 
tified to  and  burned  in  the  manner  prescribed  in  the  twenty-fourth 
section  of  this  act. 

Sec.  44.  And  he  U  further  enacted^  That  any  bank  incorporated  by 
special  law,  or  any  banking  institution  organized  under  a  general  law 
of  any  State,  may,  by  authority  of  this  act,  become  a  national  associa- 
tion under  its  provisions,  by  the  name  prescribed  in  its  organization 
certificate  ;  and  in  such  case  the  articles  of  association  and  the  'organ- 
ization certificate  required  by  this  act  may  be  executed  by  a  majority 
of  the  directors  of  the  bank  or  banking  institution  ;  and  said  certifi- 
cate shall  declare  that  the  owners  of  two-thirds  of  the  capital  stock 
have  authorized  the  directors  to  make  such  certificate  and  to  change 
and  convert  the  said  bank  or  banking  institution  into  a  national  asso- 
ciation under  this  act.  And  a  majority  of  the  directors,  after  execut- 
ing said  articles  of  association  and  organization  certificate,  shall  have 
power  to  execute  all  other  papers,  and  to  do  whatever  may  be  re- 
quired to  make  its  organization  perfect  and  complete  as  a  national 
association.    The  shares  of  any  such  bank  may  continue  to  be  for  the 
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same  amount  each  as  they  were  before  said  conversion,  and  the 
directors  aforesaid  may  be  the  directors  of  the  association  until  others 
are  elected  or  appointed  in  accordance  with  the  provisions  of  this  act ; 
and  any  State  bank  which  is  a  stockholder  in  any  other  bank,  by  au- 
thority of  State  lawS)  may  continue  to  hold  its  stock,  although  either 
bank,  or  both,  may  be  organized  under  and  have  accepted  the  provi- 
sions of  this  act.  When  the  comptroller  shall  give  to  such  association 
a  certificate,  under  his  hand  and  official  seal,  that  tiie  provisions  of 
this  act  have  been  complied  with,  and  that  it  is  authorized  to  com- 
mence the  business  of  banking  under  it,  the  association  shall  have 
the  same  powers  and  privileges,  and  shall  be  subject  to  the  same 
duties,  responsibilities,  and  rules,  in  all  respects  as  are  prescribed  in 
this  act  for  other  associations  organized  under  it,  and  shall  be  held 
and  regarded  as  an  association  under  this  act:  Provided^  however j 
That  no  such  association  shall  have  a  less  capital  than  the  amount 
prescribed  for  banking  associations  under  this  act. 

Sec.  45.  And  he  it  further  enacted^  That  all  associations  under 
this  act,  when  designated  for  that  purpose  by  the  Secretary  of  the 
Treasury,  shall  be  depositaries  of  public  money,  except  receipts  from 
customs,  under  such  regulations  as  may  be  prescribed  by  the  Secre- 
tary; and  they  may  also  be  employed  as  financial  agents  of  the 
government;  and  they  shall  perform  all  such  reasonable  duties,  as 
depositaries  of  public  moneys  and  financial  agents  of  the  government, 
as  may  be  required  of  them.  And  the  Secretary  of  the  Treasury 
shall  require  of  the  associations  thus  designated  satisfactory  security, 
by  the  deposit  of  United  States  bonds  and  otherwise,  for  the  safe- 
keeping and  prompt  payment  of  the  public  money  deposited  with  them, 
and  for  the  faithful  performance  of  their  duties  as  financial  agents  of 
the  government:  Provided,  That  every  association  which  shall  be 
selected  and  designated  as  receiver  or  depositary  of  the  public  money 
shall  take  and  receive  at  par  all  of  the  national  currency  bills,  by 
whatever  association  issued,  which  have  been  paid  in  to  the  govern- 
ment for  internal  revenue,  or  for  loans  or  stocks. 

Sec.  46.  And  be  it  further  enacted,  That  if  any  such  association 
shall  at  any  time  fail  to  redeem,  in  the  lawful  money  of  the  United 
States,  any  of  its  circulating  notes,  when  payment  thereof  shall  be 
lawfully  demanded,  during  the  usual  hours  of  business,  at  the  office 
of  such  association,  or  at  its  place  of  redemption  aforesaid,  the  holder 
may  cause  the  same  to  be  protested,  in  one  package,  by  a  notaiy- 
public,  unless  the  president  or  cashier  of  the  association  whose  notes 
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are  presented  for  payment,  or  the  president  or  cashier  of  the  associa- 
tion at  the  place  at  which  they  are  redeemable,  shall  offer  to  waive 
demand  and  notice  of  the  protest,  and  shall,  in  pursuance  of  such 
offer,  make,  sign,  and  deliver  to  the  party  making  such  demand  an. 
admission  in  writing,  stating  the  time  of  the  demand,  the  amo«nt 
demanded,  and  the  fact  of  the  non-payment  thereof;  and  such  notary- 
public,  on  making  such  protest,  or  upon  receiving  such  admission^ 
shall  forthwith  forward  such  admission  or  notice  of  protest  to  the 
comptroller  of  the  currency,  retaining  a  copy  thereof.  And  after  such 
default,  on  examination  of  the  facts  by  the  comptroller,  and  notice  by 
him  to  the  association,  it  shall  not  be  lawful  for  the  association  suffer- 
ing the  same  to  pay  out  any  of  its  notes,  discount  any  notes  or  bills, 
or  otherwise  prosecute  the  business  of  banking,  except  to  receive  and 
safely  keep  money  belonging  to  it,  and  to  deliver  special  deposits : 
Provided^  That  if  satisfactory  proof  be  produced  to  such  notary- 
public  that  the  payment  of  any  such  notes  is  restrained  by  order  of 
any  court  of  competent  jurisdiction,  such  notary-public  shall  not  pro- 
test the  same ;  and  when  the  holder  of  such  notes  shall  cause  more 
than  one  note  or  package  to  be  protested  on  the  same  day,  he  shall 
nol  receive  pay  for  more  than  one  protest. 

Sec.  47.  And  be  it  further  enacted^  That  on  receiving  notice  that 
any  such  association  has  failed  to  redeem  any  of  its  circulating  notes, 
as  specified  in  the  next  preceding  section,  the  comptroller  of  the  cur- 
rency, with  the  concurrence  of  the  Secretary  of  the  Treasury,  may 
appoint  a  special  agent  (of  whose  appointment  immediate  notice  shall 
be  given  to  such  association)  who  shall  immediately  proceed  to  ascer- 
tain whether  such  association  has  refused  to  pay  its  circulating  notes 
in  the  lawful  money  of  the  United  States,  when  demanded  as  afore- 
said, and  report  to  the  comptroller  the  fact  so  ascertained ;  and  if, 
from  such  protest  or  the  report  so  made,  the  comptroller  shall  be 
satisfied  that  such  association  has  refused  to  pay  its  circulating  notes 
as  aforesaid  and  is  in  default,  he  shall,  within  thirty  days  after  he 
shall  have  received  notice  of  such  failure,  declare  the  United  States 
bonds  and  securities  pledged  by  such  association  forfeited  to  the 
United  States,  and  the  same  shall  thereupon  be  forfeited  accordingly. 
And  thereupon  the  comptroller  shall  immediately  give  notice  in  such 
manner  as  the  Secretary  of  the  Treasury  shall,  by  general  rules  or 
otherwise,  direct,  to  the  holders  of  the  circulating  notes  of  such  asso- 
ciation to  present  them  for  payment  at  the  treasury  of  the  United 
States,  and  the  same  shall  be  paid  as  presented  in  lawful  money  of 
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the  United  States ;  whereupon  said  comptroller  maj,  in  his  discretion, 
cancel  an  amount  of  bonds  pledged  bj  such  association  equal  at  cur- 
rent market  rates,  not  exceeding  par,  to  the  notes  paid.  And  it  shall 
be  lawful  for  the  Secretary  of  the  Treasury,  from  time  to  time,  to 
make  such  regulations  respecting  the  disposition  to  be  made  of  such 
circulating  notes  after  presentation  thereof  for  payment  as  aforesaid, 
and  respecting  the  perpetuation  of  the  evidence  of  the  payment  thereof 
as  may  seem  to  him  proper ;  but  all  such  notes,  on  being  paid,  shall 
be  cancelled.  And  for  any  deficiency  in  the  proceeds  of  the  bonds 
pledged  by  such  association,  when  disposed  of  as  hereinafter  specified, 
to  reimburse  to  the  United  States  the  amount  so  expended  in  paying 
the  circulating  notes  of  such  association,  the  United  States  shall  have 
a  first  and  paramount  lien  upon  all  the  assets  of  such  association ;  and 
such  deficiency  shall  be  made  good  out  of  such  assets  in  preference  to 
any  and  all  other  claims  whatsoever,  except  the  necessary  costs  and 
expenses  of  administering  the  same. 

Sec.  48.  And  be  it  further  enacted^  That  whenever  the  comptroller 
shall  become  satisfied,  as  in  the  last  preceding  section  specified,  that 
any  association  has  refused  to  pay  its  circulating  notes  as  therein 
mentioned,  he  may,  instead  of  cancelling  the  United  States  bonds 
pledged  by  such  association,  as  provided  in  the  next  preceding  section, 
cause  so  much  of  them  as  may  be  necessary  to  redeem  the  outstand- 
ing circulating  notes  of  such  association  to  be  sold  at  public  auction 
in  the  city  of  New  York,  after  giving  thirty  days'  notice  of  such 
sale  to  such  association. 

Sec.  49.  And  he  it  further  enacted^  That  the  comptroller  of  the 
currency  may,  if  he  shall  be  of  opinion  that  the  interests  of  the 
United  States  will  be  best  promoted  thereby,  sell  at  private  sale  any 
of  the  bonds  pledged  by  such  association,  and  receive  therefor  either 
money  or  the  circulating  notes  of  such  failing  association :  Frovided^ 
That  no  such  bonds  shall  be  sold  by  private  sale  for  less  than  par, 
nor  less  than  the  market  value  thereof  at  the  time  of  sale :  And  pro^ 
mded^  furthery  That  no  sales  of  any  such  bonds,  either  public  or  pri- 
vate, shall  be  complete  until  the  transfer  thereof  shall  have  been 
made  with  the  formalities  prescribed  in  this  act. 

Sec.  50.  And  he  it  further  enacted^  That  on  becoming  satisfied,  as 
specified  in  this  act,  that  any  association  has  refused  to  pay  its  circu- 
lating notes  as  therein  mentioned,  and  is  in  default,  the  comptroller  of 
the  currency  may  forthwith  appoint  a  receiver,  and  require  of  him 
such  bond  and  security  as  he  shall  deem  proper,  who,  under  the 
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direction   of  the   comptroller,  shall  take  possession  of  the  books, 
records,  and  assets  of  every  description  of  sach  association,  collect 
all  debts,  dues,  and  claims  belonging  to  such  association,  and,  upon 
the  order  of  a  coart  of  record  of  competent  jurisdiction,  may  sell  or 
compound  all  bad  or  doubtful  debts,  and,  on  a  like  order,  sell  all  the 
real  and  personal  property  of  such  association,  on  such  terms  as  the 
court  shall  direct ;  and  may,  if  necessary  to  pay  the  debts  of  such 
association,  enforce  the  individual  liability  of  the  stockholders  pro- 
vided for  by  the  twelfth  section  of  this  act ;  and  such  receiver  shall 
pay  over  all  money  so  made  to  the  treasurer  of  the  United  States, 
subject  to  the  order  of  the  comptroller  of  the  currency,  and  also 
make  report  to  the  comptroller  of  the  currency  of  all  his  acts  and 
proceedings.     The  comptroller  shall  thereupon  cause   notice  to  be 
given,  by  advertisement  in  such  newspapers  as  he  may  direct,  for 
three  consecutive  months,  calling  on  all  persons  who  may  have  claims 
against  such  association  to  present  the  same,  and  to  make  legal  proof 
thereof.     And  from  time  to  time  the  comptroller,  afler  full  provision 
shall  have  been  first  made  for  refunding  to  the  Uaited  States  any  such 
deficiency  in  redeeming  the  notes  of  such  association  as  is  mentioned 
in  this  act,  shall  make  a  ratable  dividend  of  the  money  so  paid  over 
to  him  by  such  receiver  on  all  such  claims  as  may  have  been  proved 
to  his  satisfaction  or  adjudicated  in  a  court  of  competent  jurisdiction ; 
and  from  time  to  time,  as  the  proceeds  of  the  assets  of  such  associa- 
tion shall  be  paid  over  to  him,  he  shall  make  further  dividends,  as 
aforesaid,  on  all  claims  previously  proved  or  adjudicated ;  and  the 
remainder  of  such  proceeds,  if  any,  shall  be  paid  over  to  the  share- 
holders of  such  association,  or  their  legal  representatives,  in  propor- 
tion to  the  stock  by  them  respectively  held :  Provided^  however,  That 
if  such  association  against  which  proceedings  have  been  so  instituted, 
on  account  of  any  alleged  refusal  to  redeem  its  circulating  notes  as 
aforesaid,  shall  deny  having  failed  to  do  so,  such  association  may,  at 
any  time  within  ten  days  after  such  association  shall  have  been  notified 
of  the  appointment  of  an  agent,  as  provided  in  this  act,  apply  to  the 
nearest  circuit,  or  district,  or  territorial  court  of  the  United  States,  to 
enjoin  further  proceedings  in  the  premises;  and  such  court,  after 
citing  the  comptroller  of  the  currency  to  show  cause  why  further  pro- 
ceedings should  not  be  enjoined,  and  after  the  decision  of  the  court  or 
finding  of  a  jury  that  such  association  has  not  refused  to  redeem  its 
circulating  notes,  when  legally  presented,  in  the  lawful  money  of  the 
United  States,  shall  make  an  order  enjoining  the  comptroller,  and  any 
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receiver  acting  under  his  direction,  from  all  farther  proceedings  on 
account  of  such  alleged  refusal. 

Sec.  51.  And  he  it  further  enacted^  That  all  fees  for  protesting  the 
notes  issued  bj  anj  such  banking  association  shall  be  paid  hj  the  per- 
son procuring  the  protest  to  be  made,  and  such  banking  associatioii 
shall  be  liable  therefor ;  but  no  part  of  the  bonds  pledged  by  such 
banking  association,  as  aforesaid,  shall  be  applied  to  the  payment  of 
such  fees.  And  all  expenses  of  anj  preliminary  or  other  examinations 
into  the  condition  of  any  association  shall  be  paid  by  such  association ; 
and  all  expenses  of  any  receivership  shall  be  paid  out  of  the  assets  of 
such  association  before  distribution  of  the  proceeds  thereof. 

Sec.  52.  And  he  it  further  enacted,  That  all  transfer  of  the  notes, 
bonds,  bills  of  exchange,  and  other  evidences  of  debt  owing  to  any  as- 
sociation, or  of  deposits  to  its  credit ;  all  assignments  of  mortgages, 
sureties  on  real  estate,  or  of  judgments  or  decrees  in  its  favor ;  ail 
deposits  of  money,  bullion,  or  other  valuable  thing  for  its  use,  or  for 
the  use  of  any  of  its  shareholders  or  creditors;  and  all  payments 
of  money  to  either,  made  after  the  commission  of  an  act  of  insol- 
vency or  in  contemplation  thereof,  with  a  view  to  prevent  the  applica- 
tion of  its  assets  in  the  manner  prescribed  by  this  act,  or  with  a  view 
to  the  preference  of  one  creditor  to  another,  except  in  payment  of 
its  circulating  notes,  shall  be  utterly  null  and  void. 

Sec.  53.  And  he  it  further  enacted,  That  if  the  directors  of  any  as- 
f  sociation  shall  knowingly  violate,  or  knowingly  permit  any  of  the 
i  officers,  agents,  or  servants  of  the  association  to  violate  any  of  the 
I  provisions  of  this  act,  all  the  rights,  privileges,  and  franchises  of 
.  the  association  derived  from  this  act  shall  be  thereby  forfeited.     Snch 
'    violation  shall,  however,  be  determined  and  adjudged  by  a  proper 
'    circuit,  district,  or  territorial  court  of  the  United  States,  in  a  suit 
.  brought  for  that  purpose  by  the  comptroller  of  the  currency,  in  his 
,    own  name,  before  the  association  shall  be  declared  dissolved.     And 
in  cases  of  such  violation,  every  director  who  participated  in  or  as- 
sented to  the  same  shall  be  held  liable  in  his  personal  and  individual 
'    capacity  for  all  damages  which  the  association,  its  shareholders,  or 
f    any  other  person,  shall  have  sustained  in  consequence  of  such  vio- 
lation. 

Sec.  54.  And  he  it  further  enacted^  That  the  comptroller  of  the  cur- 
rency, with  the  approbation  of  the  Secretary  of  the  Treasury,  as  often 
as  shall  be  deemed  necessary  or  proper,  shall  appoint  a  suitable  per- 
son or  persons  to  make  an  examination  of  the  affairs  of  every  banking 
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association,  which  person  shall  not  he  a  director  or  other  officer  in 
any  association  whose  affairs  he  shall  be  appointed  to  examine,  and 
who  shall  have  power  to  make  a  thorough  examination  into  all  the  af- 
fairs of  Uie  association,  and  in  doing  so,  to  examine  any  of  the  officers 
and  agents  thereof  on  oath  ;  and  shall  make  a  fall  and  detailed  report 
of  the  condition  of  the  association  to  the  comptroller.  And  the  asso- 
ciation shall  not  be  subject  to  any  other  visitprial  powers  than  such  as 
are  authorized  by  this  act,  except  such  as  are  vested  in  the  several 
courts  of  law  and  chancery.  And  every  person  appointed  to  make 
such  examination  shall  receive  for  his  services  at  the  rate  of  five  dol- 
lars for  each  day  by  him  employed  in  such  examination,  and  two 
dollars  for  every  twenty-five  miles  he  shall  necessarily  travel  in  the 
performance  of  his  duty,  which  shall  be  paid  by  the  association  by 
him  examined. 

Sec.  55.  And  be  it  further  enacted j  That  every  president,  director, 
cashier,  teller,  clerk,  or  agent  of  any  association,  who  shall  embezzle, ! 
abstract,  or  wilfully  misapply  any  of  the  moneys,  funds,  or  credits  of 
the  association,  or  shall,  without  authority  from  the  directors,  issue  or 
put  in  circulation  any  of  the  notes  of  the  association,  or  shall,  with- 
out such  authority,  issue  or  put  forth  any  certificate  of  deposit,  draw  , 
any  order  or  bill  of  exchange,  make  any  acceptance,  assign  any  note, 
bond,  draft,  bill  of  exchange,  mortgage,  judgment,  or  decree,  or  shall  i 
make  any  false  entry  in  any  book,  report,  or  statement  of  the  associa-  ' 
tion,  with  intent,  in  either  case,  to  injure  or  defiraud  the  association  or    i 
any  other  company,  body  politic  or  corporate,  or  any  individual  person, 
or  to  deceive  any  officer  of  the  association,  or  any  agent  appointed  to 
examine  the  affisiirs  of  any  such  association,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished  by  im- 
prisonment not  less  than  five  nor  more  that  ten  years. 

Sec.  56,  And  be  it  further  enacted^  That  all  suits  and  proceedings 
arising  out  of  the  provisions  of  this  act,  in  which  the  United  States 
or  its  officers  or  agents  shall  be  parties,  shall  be  conducted  by  the  dis- 
trict attorneys  of  the  several  districts,  under  the  direction  and  super- 
vision of  the  solicitor  of  the  treasury. 

Sec.  57.  And  be  it  further  enacted^  That  suits,  actions,  and  proceed- 
ings, against  any  association  under  this  act,  may  be  had  in  any  circuit, 
dbtrict,  or  territorial  court  of  the  United  States  held  within  the  district 
in  which  such  association  may  be  established ;  or  in  any  State,  county, 
or  municipal  court  in  the  county  or  city  in  which  said  association  is 
located,  having  jurisdiction  in  similar  cases :  Provided j  howevery  That 


520  APPENDIX. 

all  proceedings  to  enjoin  the  comptroller  under  this  act  shall  be  had 
in  a  circuit,  district,  or  territorial  court  of  the  United  States,  held  in 
the  district  in  which  the  association  is  located. 

Sec.  58.  And  he  it  further  enacted^  That  every  person  who  shall 
mutilate,  cut,  deface,  disfigure,  or  perforate  with  holes,  or  shall  unite 
or  cement  together,  or  do  any  other  thing  to  any  bank-bill,  draft,  note, 
or  other  evidence  of  debt,  issued  by  any  such  association,  or  shall  cause 
or  procure  the  same  to  be  done,  with  intent  to  render  such  bank-bill, 
draft,  note,  or  other  evidence  of  debt  unfit  to  be  reissued  by  said  asso- 
ciation, shall,  upon  conviction,  forfeit  fifty  dollars  to  the  association 
who  shall  be  injured  thereby,  to  be  recovered  by  action  in  any  court 
having  jurisdiction. 

Sec.  59.  And  he  U  further  enacted^  That  if  any  person  shall  falsely 
make,  forge,  or  counterfeit,  or  cause  or  procure  to  be  made,  forged,  or 
counterfeited,  or  willingly  aid  or  assist  in  falsely  making,  forging,  or 
counterfeiting,  any  note  in  imitation  of,  or  purporting  to  be  in  imitation 
of,  the  circulating  notes  issued  under  the  provisions  of  this  act,  or 
shall  pass,  utter,  or  publish,  i>r  attempt  to  pass,  utter,  or  publish,  any 
false,  forged,  or  counterfeited  note,  purporting  to  be  issued  by  any 
association  doing  a  banking  business  under  the  provisions  of  this  act, 
knowing  the  same  to  be  falsely  made,  forged,  or  counterfeited,  or 
shall  falsely  alter,  or  cause  or  procure  to  be  falsely  altered,  or  willingly 
aid  or  assist  in  falsely  altering,  any  such  circulating  notes,  issued  as 
aforesaid,  or  shall  pass,  utter,  or  publish,  or  attempt  to  pass,  utter,  or 
publish,  as  true,  any  falsely  altered  or  spurious  circulating  note  is- 
sued, or  purporting  to  have  been  issued,  as  aforesaid,  knowing  the 
same  to  be  falsely  altered  or  spurious,  every  such  person  shall  be 
deemed  and  adjudged  guilty  of  felony,  and  being  thereof  convicted  by 
due  course  of  law  shall  be  sentenced  to  be  imprisoned  and  kept  at  hard 
labor  for  a  period  of  not  less  than  five  years,  nor  more  than  fifteen 
years,  and  fined  in  a  sum- not  exceeding  one  thousand  dollars. 

Sec.  60.  And  he  U  further  enacted^  That  if  any  person  shall  make  or 
engrave,  or  cause  or  procure  to  be  made  or  engraved,  or  shall  have  in 
his  custody  or  possession  any  plate,  die,  or  block  after  the  similitude 
of  any  plate,  die,  or  block  from  which  any  circulating  notes  issued  as 
aforesaid  shall  have  been  prepared  or  printed,  with  intent  to  use  such 
plate,  die,  or  block,  or  cause  or  suffer  the  same  to  be  used,  in  forging 
or  counterfeiting  any  of  the  notes  issued  as  aforesaid,  or  shall  have  in 
his  custody  or  possession  any  blank  note  or  notes  engraved  and  printed 
after  the  similitude  of  any  notes  issued  as  aforesaid,  with  intent  to  use 
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such  blanks,  or  cause  or  suffer  the  same  to  be  used,  in  forging  or  coun- 
terfeiting any  of  the  notes  issued  as  aforesaid,  or  shall  have  in  his  cus- 
tody or  possession  any  paper  adapted  to  the  making  of  such  notes,  and 
similar  to  the  paper  upon  which  any  such  notes  shall  have  been  issued, 
with  intent  to  use  such  paper,  or  cause  or  suffer  the  same  to  be  used, 
in  forging  or  counterfeiting  any  of  the  notes  issued  as  aforesaid,  every 
such  person,  being  thereof  convicted  by  due  course  of  law,  shall  be 
sentenced  to  be  imprisoned  and  kept  to  hard  labor  for  a  term  not  less 
than  five  or  more  than  fifteen  years,  and  fined  in  a  sum  not  exceeding 
one  thousand  dollars. 

Sec.  61.  And-be  Ufurther  enacted^  That  it  shall  be  the  duty  of  the 
comptroller  of  the  currency  to  report  annually  to  Congress  at  the  com- 
mencement of  its  session  — 

First.  A  summary  of  the  state  and  condition  of  every  association 
from  whom  reports  have  been  received  the  preceding  year,  at  the  several 
dates  to  which  such  reports  refer,  with  an  abstract  of  the  whole  amount 
of  banking  capital  returned  by  them,  of  the  whole  amount  of  their 
debts  and  liabilities,  the  amount  of  circulating  notes  outstanding,  and 
the  total  amount  of  means  and  resources,  specifying  the  amount  of 
lawful  money  held  by  them  at  the  times  of  their  several  returns,  and 
such  other  information  in  relation  to  said  associations  as,  in  his  judg- 
ment, may  be  useful. 

Second.  A  statement  of  the  associations  whose  business  has  been 
closed  during  the  year,  with  the  amount  of  their  circulation  redeemed 
and  the  amount  outstanding. 

Third.  Any  amendment  to  the  laws  relative  to  banking  by  which 
the  system  may  be  improved,  and  the  security  of  the  holders  of  its 
notes  and  other  creditors  may  be  increased. 

Fourth.  The  names  and  compensation  of  the  clerks  employed  by 
him,  and  the  whole  amount  of  the  expenses  of  the  banking  depart- 
ment during  the  year.  And  such  report  shall  be  made  by  or  before 
the  first  day  of  December  in  each  year,  and  the  usual  number  of  copies 
for  the  use  of  the  senate  and  house,  and  one  thousand  copies  for  the 
use  of  the  department,  shall  be  printed  by  the  public  printer  and  in 
readiness  for  distribntion  at  the  first  meeting  of  Congress. 

Sec.  62.  And  he  it  further  enacted^  That  the  act  entitled  '^  An  act 
to  provide  a  national  currency,  secured  by  a  pledge  of  United  States 
stocks,  and  to  provide  for  the  circulation  and  redemption  thereof,"  ap- 
proved February  twenty-fifth,  eighteen  hundred  and  sixty-three,  is 
hereby  repealed :  Provided^  That  such  repeal  shall  not  affect  any  ap- 
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pointments  made,  acts  done,  or  proceedings  had,  or  the  orgaaizadoii, 
acts,  or  proceediogs  of  any  association  organized  or  in  the  process  of 
organization  under  the  act  aforesaid :  And  provided  oZso,  That  all  tnch 
associations  so  organized  or  in  process  of  organization  shaU  enjoy  all  the 
rights  and  privileges  granted,  and  be  subject  to  all  the  duties,  liabili- 
ties, and  restrictions  imposed  by  this  act,  and  with  the  approval  of  the 
comptroller  of  the  currency,  in  lieu  of  the  name  specified  in  their  re- 
spective organization  certificates,  may  take  any  other  name  preferred 
by  them  and  duly  certified  to  the  comptroller,  without  prejudice  to  any 
right  acquired  under  this  act  or  under  the  act  hereby  repealed :  but 
no  such  change  shall  be  made  after  six  months  from  the  passage  of 
this  act :  Provided^  also,  That  the  circulation  issued  or  to  be  issued 
by  such  association  shall  be  considered  as  a  part  of  the  circulation 
provided  for  in  this  act. 

Sec.  63.  And  he  it  further  enacted^  That  persons  holding  stock  as 
executors,  administrators,  guardians,  and  trustees,  shall  not  be  per- 
sonally subject  to  any  liabilities  as  stockholders ;  but  the  estates  and 
funds  in  their  hands  shall  be  liable  in  like  manner  and  to  the  same 
extent  as  the  testator,  intestate,  ward,  or  person  interested  in  said 
trust-funds  would  be  if  they  were  respectively  living  and  competent  to 
act  and  hold  the  stock  in  their  own  names. 

Sec.  64.  And  he  it  further  enacted^  That  Congress  may  at  any  time 
amend,  alter,  or  repeal  this  act. 


AMENDMENTS  TO  THE  ABOVE  ACT, 

Laws  of  1864-5,  chap.  78,  sec  7. 

And  he  it  further  enacted^  That  any  existing  bank  organized  under 
the  laws  of  any  State,  having  a  paid-up  capital  of  not  less  than  sev- 
enty-five thousand  dollars,  which  shall  apply  before  the  first  day 
of  July  next  for  authority  to  become  a  national  bank  under  the 
act  entitled  ''  An  act  to  provide  a  national  currency  secured  by  a 
pledge  of  United  States  bonds,  and  to  provide  for  the  circulation  and 
redemption  thereof,"  approved  June  third,  eighteen  hundred  and 
sixty-four,  and  shall  comply  with  all  the  requirements  of  said  act, 
shall,  if  such  bank  be  found  by  the  comptroller  of  the  currency  to  be 
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in  good  standing  and  credit,  receive  such  authority  in  preference  to 
new  associations  applying  for  the  same :  Provided,  That  it  shall  be 
lawful  for  any  bank  or  banking  association  organized  under  State 
laws,  and  having  branches,  the  capital  being  joint  and  assigned  to 
and  used  by  the  mother  bank  and  branches  in  definite  proportions,  to 
become  a  national  banking  association  in  conformity  with  existing 
laws,  and  to  retain  and  keep  in  operation  its  branches,  or  such  one 
or  more  of  them  as  it  may  elect  to  retcun  ;  the  amount  of  the  circula- 
tion redeemable  at  the  mother  bank  and  each  branch  to  be  regulated 
by  the  amount  of  capital  assigned  to  and  used  by  each. 

Chap.  LXXXII.  —  An  Ad  to  amend  an  Act  entitled  ^^An  Act  to  prO' 
vide  a  National  Currency^  secured  hy  a  Pledge  of  United  States 
Bondsy  and  to  provide  for  the  Circulation  and  Redemption  thereof.** 

Be  it  enacted  hy  the  Senate  and  Souse  of  Representatives  of  the  United 
States  of  America  in  Congress  assemhledy  That  section  twenty-one  of 
said  act  be  so  amended  that  said  section  shall  read  as  follows : 

Sec.  21. -And  he  it  further  enacted,  That  upon  the  transfer  and 
delivery  of  bonds  to  the  treasurer,  as  provided  in  the  foregoing  sec- 
tion, the  association  making  the  same  shall  be  entitled  to  receive  from 
the  comptroller  of  the  currency  circulating  notes  of  different  denomi- 
nations, in  blank,  registered  and  countersigned  as  hereinafter  provided, 
equal  in  amount  to  ninety  per  centum  of  the  current  market  value  of 
the  United  States  bonds  so  transferred  and  delivered,  but  not  exceed- 
ing ninety  per  centum  of  the  amount  of  said  bonds  at  the  par  value 
thereof,  if  bearing  interest  at  a  rate  not  less  than  five  per  centum  per 
annum  ;  and  the  amount  of  said  circulating  notes  to  be  furnished  to 
each  association  shall  be  in  proportion  to  its  paid-up  capital  as  fol- 
lows, and  no  more :  To  each  association  whose  capital  shall  not  ex- 
ceed five  hundred  thousand  dollars,  ninety  per  centum  of  such  capital ; 
to  each  association  whose  capital  exceeds  five  hundred  thousand  dol- 
lars, but  does  not  exceed  one  million  dollars,  eighty  per  centum  of 
such  capital ;  to  each  association  whose  capital  exceeds  one  million 
dollars,  but  does  not  exceed  three  millions  of  dollars,  seventy-five  per 
centum  of  such  capital ;  to  each  association  whose  capital  exceeds 
three  millions  of  dollars,  sixty  per  cent  of  such  capital.  And  that  one 
hundred  and  fifty  millions  of  dollars  of  the  entire  amount  of  circulate 
ing  notes  authorized  to  be  issued  shall  be  apportioned  to  associations 
in  the  States,  in  the  District  of  Columbia,  and  in  the  territories,  ac- 
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cording  to  representative  populatioD,  and  the  remainder  shall  be 
apportioned  by  the  Secretary  of  the  Treasury  among  associations 
formed  in  the  several  States,  in  the  District  of  Columbia,  and  in  the 
territories,  having  due  regard  to  the  existing  banking  capital,  re- 
sources, and  business  of  such  States,  district,  and  territories. 
Approved,  March  3,  1865. 

Acts  of  1866-7,  chap.  194. 

The  '^  temporary  loan  certificates  "  may  constitute  and  be  held  by 
any  national  bank  holding  or  owning  the  same,  as  a  part  of  the  reserve 
provided  for  in  Sees.  81  and  32  of  the  Act  of  June  3,  1864. 

Approved,  March  2,  1867. 

To  the  same  effect  is  the  Act  approved,  July  25,  1868,  which 
authorized  the  issue  of  an  additional  amount  of  these  certificates. 

« 

Acta  of  1868-9. 

Chap.   XXXII.  —  An  Act  to  prevent  loaning  Money  upon    United 
States  Notes, 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled^  That  no  national  banking 
association  shall  hereader  offer  or  receive  United  States  notes  or 
national  bank  notes  as  security  or  as  collateral  security  for  any  loan 
of  money,  or  for  a  consideration  shall  agree  to  withhold  the  same 
from  use,  or  shall  offer  or  receive  the  custody  or  promise  of  custody 
of  such  notes  as  security,  or  as  collateral  security,  or  consideration  for 
any  loan  of  money ;  and  any  national  banking  association  offending 
against  the  provisions  of  this  act  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  in  any  United  States  court  hav- 
ing jurisdiction  shall  be  punished  by  a  fine  not  exceeding  one  thousand 
dollars,  and  by  a  further  sum  equal  to  one-third  of  the  money  so 
loaned  ;  and  the  officer  or  officers  of  said  bank  who  shall  make  such 
loan  or  loans  shall  be  liable  for  a  further  sum  equal  to  one-quarter  of 
the  money  so  loaned  ;  and  the  prosecution  of  such  offenders  shall  be 
commenced  and  conducted  as  provided  for  the  punishment  of  offences 
in  an  act  to  provide  a  national  currency,  approved  June  third,  eigh- 
teen hundred  and  sixty-four,  and  the  fine  or  penalty  so  recovered  shall 
be  for  the  benefit  of  the  party  bringing  such  suit. 

Approved,  February  19,  1869. 
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Chap.  CXXX.  —  An  Act  regulating  the  Reports  of  National  Banking 
AMociationa, 

Be  U  enacted  hy  the  Senate  and  Hoiue  of  Representatives  of  the 
United  States  of  America  in  Congress  OMemhledy  That  in  lieu  of  all 
reports  required  by  section  thirty-four  of  the  national  currencj  act, 
every  association  shall  make  to  the  comptroller  of  the  currency  not 
less  than  five  reports  during  each  and  every  year,  according  to  the 
form  which  may  he  prescribed  by  him,  verified  by  the  oath  or  affirma- 
tion of  the  president  or  cashier  of  such  association,  and  attested  by 
the  signature  of  at  least  three  of  the  directors ;  which  report  shall 
exhibit,  in  detail  and  under  appropriate  heads,  the  resources  and  lia- 
bilities of  the  association  at  the  close  of  business  on  any  past  day  to 
be  by  him  specified,  and  shall  transmit  such  report  to  the  comptroller 
within  five  days  after  the  receipt  of  a  request  or  requisition  therefor 
from  him ;  and  the  report  of  each  association  above  required,  in  the 
same  form  in  which  it  is  made  to  the  comptroller,  shall  be  published 
in  a  newspaper  published  in  the  place  where  such  association  is  estab- 
lished, or  if  there  be  no  newspaper  in  the  place,  then  in  the  one  pub- 
lished nearest  thereto  in  the  same  county,  at  the  expense  of  the 
association :  and  such  proof  of  publication  shall  be  furnished  as  may 
be  required  by  the  comptroller.  And  the  comptroller  shall  have 
power  to  call  for  special  reports  from  any  particular  association  when- 
ever in  his  judgment  the  same  shall  be  necessary  in  order  to  a  full 
and  complete  knowledge  of  its  condition.  Any  association  failing  to 
make  and  transmit  any  such  report  shall  be  subject  to  a  penalty  of 
one  hundred  dollars  for  each  day  after  five  days  that  such  bank  shall 
delay  to  make  and  transmit  any  report  as  aforesaid ;  and  in  case  any 
association  shall  delay  or  refuse  to  pay  the  penalty  herein  imposed 
when  the  same  shall  be  assessed  by  the  comptroller  of  the  currency, 
the  amount  of  such  penalty  may  be  retained  by  the  treasurer  of  the 
United  States,  upon  the  order  of  the  comptroller  of  the  currency,  out 
of  the  interest,  as  it  may  become  due  to  the  association,  on  the  bonds 
deposited  with  him  to  secure  circulation  ;  and  all  sums  of  money  col- 
lected for  penalties  under  this  section  shall  be  paid  into  the  treasury 
of  the  United  States. 

Sec.  2.  And  he  it  further  enacted,  That,  in  addition  to  said  reports, 
each  national  banking  association  shall  report  to  the  comptroller  of 
the  currency  the  amount  of  each  dividend  declared  by  said  associa- 
tion, and  the  amount  of  net  earnings  in  excess   of  said  dividends, 
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which  report  shall  be  made  within  ten  days  after  the  declaration  of 
each  dividend,  and  attested  by  the  oath  of  the  president  or  cashier  of 
said  association,  and  a  failure  to  comply  with  the  provisions  of  this 
section  shall  subject  such  association  to  the  penalties  provided  in  the 
foregoing  section. 

Appboyed,  March  3,  1869. 

Chap.  CXXXV.  —  An  Act  in  Reference  io  Certifying  Checks  hy 
National  Banks. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assen^led^  That  it  shall  be  un- 
lawful for  any  officer,  clerk,  or  agent  of  any  national  bank  to  certify 
any  check  drawn  upon  said  bank  unless  the  person  or  company  draw- 
ing said  check  shall  have  on  deposit  in  said  bank  at  the  time  such 
check  is  certified  an  amount  of  money  equal  to  the  amount  specified 
in  such  check  ;  and  any  check  so  certified  by  duly  authorized  officers 
shall  be  a  good  and  valid  obligation  against  such  bank ;  and  any  offi- 
cer, clerk,  or  agent  of  any  national  bank  violating  the  provisions  of 
this  act  shall  subject  such  bank  to  the  liabilities  and  proceedings  on 
the  part  of  the  comptroller  as  provided  for  in  section  fifty  of  the 
national  banking  law,  approved  June  third,  eighteen  hundred  and 
sixty-four. 

Approved,  March  3,  1869. 

Chap.  CXLV.  —  An  Act  to  amend  an  Act  entitled  "  An  Act  to  provide 
a  National  Currency  secured  hy  a  Pledge  of  United  States  Bondsy 
and  to  provide  for  the  Circulation  and  Redemption  thereof"  hy  ex- 
tending certain  Pencdties  to  Accessories, 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Confess  assemhled,  That  every  person 
who  shall  aid  or  abet  any  officer  or  agent  of  any  association  in  doing 
any  of  the  acts  enumerated  in  section  fifly-two  of  an  act  entitled  "  An 
act  to  provide  a  national  currency  secured  by  a  pledge  of  United 
States  bonds,  and  to  provide  for  the  circulation  and  redemption  there- 
of," approved  February  twenty-fifth,  eighteen  hundred  and  sixty-three, 
with  intent  to  defraud  or  deceive,  shall  be  liable  to  the  same  punish- 
ment therein  provided  for  the  principal. 

Approved,  March  3,  1869. 
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ACCOUNT. 

state  of  depositor's,  must  not  be  disclosed,  47. 

who  may  refuse  deposit  — ,  166. 

(See  Interest  Aocoumt.) 
AGENCIES.     (See  Branch  Banks.) 
AGENTS.    (See  Officers.) 
ASSETS, 

bank's  right  of  action  against  mismanaging  director  is  a  part  of  its, 
119. 

but  right  of  action  against  shareholder  is  not,  441. 

of  State  bank  reorganizing  under  National  Banking  Act,  488,  et  seq. 

BANE.       > 

BANKER  V  ^^^^^^<>^  o^  these  terms,  XXXVII. 

BANK.  BOOKS, 

legal  character  and  effect  of,  48. 

how  far  bind  depositor  hj  way  of  estoppel,  49,  d  seq, 

presumption  based  on  balancing  of,  50,  484. 

how  this  is  affected  by  Statute  of  Limitations,  50. 

right  to  correct  entries  in,  51. 

name  in,  is  not  conclusive,  52. 

comparative  weight  of,  as  evidence,  482. 

contemporaneous  entry  in,  483. 
BANK  BILLS  OR  NOTES, 

bank  is  bound  to  know  its  own,  44. 
»  but  has  time  to  examine,  45.  * 

countersigning,  163. 

interchangeable  terms,  395. 

characteristics  of,  395. 

are  not  money,  397. 

but  are  good  tender,  397. 

may  be  set  off  for  face  value,  398. 
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BANK  BILLS  OR  NOTES  —  Oon^nuei. 

nature  of  holder's  title,  399,  416. 

rules  governing  set-oflf  when  bank  is  insolvent,  400-403 

note  payable  in,  403. 

not  subject  to  Statute  of  Limitations,  403. 

presentment  and  demand  prior  to  suit  upon,  404-406. 

^— — —  of,  for  redemption,  406. 

redemption  of,  cannot  be  colorably  delayed,  405,  406. 

obligation  of  payment  on  destroyed,  408-410. 
„        ,t         ..         >t  lost,  411,  412. 
„        „        „        „   part  of,  413. 

necessity  for  giving  bonds  in  such  cases,  410,  413. 

part  of,  is  non-negotiable,  414. 

custom  of  severing,  414. 

in  suit  on,  plaintiff  cannot  recover  incidental'damages,  416. 

title  in,  shown  by  possession,  416. 

payable  to  person  named,  417. 

holders  of,  entitled  to  no  preference  in  case  of  insolvency,  418. 

liability  of  bank  officials  to  holders  of,  419. 

fraudulently  issued,  419. 

pledged,  420. 

statutory  restrictions  on  issuing  or  circulating  foreign,  420,  et  seq. 

warranties  concerning,  421,  422. 

not  issuable  on  basis  of  special  deposits,  422. 

to  be  kept  *•  at  par,"  422. 

issue  of,  by  banks  of  States,  422,  et  seq. 
See  Shareholders  (for  shareholder's  liability  to  redeem  circulation). 
BANKING  ASSOCL/^TIONS  OR  CORPORATIONS. 

inherent  and  implied  powers  of,  4,  d  seq» 

continuance  of  old,  23,  d  seq, 

reorganization  of  State,  under  National  Banking  Act,  488,  et  seq. 

organized  in  name  of  State  and  with  public  funds,  422,  ei  seq. 
(See  Customer  and  Depositor.) 
BANKING  BUSINESS, 

statutes  in  restraint  of,  1-3. 
BANKING  HOURS, 

recognized  by  courts,  370,  267. 

redemption  of  bills  afler,  408. 
BILL-HOLDER.    (See  Bank  Bills  or  Notes.) 
BILLS  OF  -CREDIT, 

what  are  not,  422,  et  seq. 
BILLS  OF  EXCHANGE, 

power  of  cashier  to  deal  in,  164. 

accept  or  indorse,  165. 
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BOOKS  OF  THE  BANK, 

admissible  in  evidence  on  behalf  of  bank,  52,  480. 

handwriting  in.  must  be  proved,  481. 

depositor's  right  to  examine,  46. 
BORROWING, 

power  of,  4. 

„      ,,   in  cashier,  148-150. 

legitimate  purposes  of,  148-150. 

ratification  of  cashier's  unauthorized.  150. 
BRANCH  BANKS, 

can  be  established  only  bj  legislative  permission,  4. 

but  otherwise  of  special  agencies,  4. 
BY-LAWS, 

do  not  constitute  usage,  877. 

invalid  if  in  derogation  of  rights  of  third  parties,  381. 

CASHIER, 

nature  of  office  and  functions,  187  e/  seq. 

inherent  force  of  the  title,  189. 

power  of  directors  concerning  functions  of,  140. 

certain  inherent  duties,  142. 

liability  for  default  of  subordinates,  142,  144,  182,  183. 

relation  of,  to  subordinates,  143,  183. 

duty  to  collect  debts,  and  powers  and  duties  incidental  thereto,  144 

*  et  seq. 
has  charge  of  personalty,  145,  151  et  seq,.  188. 
„    no  power  concerning  litigation,  146,  147. 
power  to  compromise,  147. 

concerning  levy  of  executions,  148. 
of  borrowing,  148-150. 
to  draw  and  sign  checks,  150. 
to  transfer  negotiable  paper,  151,  152. 
no  power  to  transfer  non-negotiable  assets,  151. 
unauthorized  transfers  by,  152. 
power  of  indorsement,  153,  154. 

„      ,,  clerk  acting  as,  pro  tern,,  154. 
forms  of  indorsement  by,  154  e<  seq.,  160. 

„     ,,  signature  of  checks  by,  16S  et  seq,,  161,  162. 
form  of  countersigning  by,  163. 
contracts,  &c.,  executed  to,  personally,  163  et  seq, 
duties  of,  dealing  in  bills  of  exchange,  164. 
has  charge  of  correspondence,  165. 
may  make  transfers  of  shares,  166. 

,,    accept  or  refuse  a  deposit-account,  166. 
exercise  of  discretion  by,  in  extraordinary  cases,  166  ei  seq,,  169. 

84 
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CASHIER—  Continued, 

presumptions  in  such  cases,  167,  168. 

authority  of,  derived  from  usage,  168. 

limitations  of  time  and  place  upon  power  of,  170-176. 

declarations  of,  170-180. 

payments  by,  178. 

implications  arising  from  acts  of,  181. 

liability  of,  for  wrongful  acts,  182. 

illegal  acts  of,  183-185. 

when,  is  not  justified  in  obeying  directors,  185,  186. 

as  a  borrower  from  the  bank,  187. 

embezzling,  187. 

chosen  irregularly,  188. 

estopped  to  deny  directorial  orders,  188. 

power  to  certify  checks,  190-194. 
CERTIFICATE  OF  DEPOSIT, 

form,  nature,  and  use  of,  52  d  seq, 

equivalent  to  promissory  note,  58. 

demand  and  right  of  action  upon,  54. 

signature  of,  54. 
CERTIFICATION  OF  CHECKS, 

intrinsically  legal,  189. 

effect  of,  as  towards  payee,  189,  281. 
,,         „        „       drawer,  282. 

forms  of,  190,  28^286. 

by  various  officers,  190-196. 

not  a  pledging  of  credit,  192. 

power  of,  conferred  by  usage,  191  et  seq. 

limitation  of  power  of,  by  directors,  194. 
„  „  „        „  law,  80,  194,  195. 

cannot  be  made  by  officer  of  his  own  checks,  195. 

cannot  be  demanded,  280. 

obligation  growing  out  of,  281,  283,  284. 

alters  legal  character  of  check,  282,  283. 

presentment  after,  283. 

verbal,  286. 

must  be  absolute,  288. 

by  mistake,  288. 

retention  of  check,  operating  as,  289. 
CHARTER, 

continuance  of,  23  et  seq. 

knowledge  of  contents  of,  cannot  always  be  implied,  72. 

must  be  proved,  485. 

continuance  of,  23  et  seq. 
CHECKS, 

right  of  customer  to  draw,  29,  80. 
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CHECKS  —  CotOinued, 

description  of,  :  33. 

rights  of  holder  of  indorsed,  233. 

when  bank  is  excused  from  honoring,  234,  235,  258  et  seq,,  455, 

456. 
forms  of,  236. 

essential  elements  of,  236-239. 
nomination  of  the  sum  drawn  for,  236,  237, 
addressing,  237. 
date,  238. 

payable  to  order  of  fictitious  words,  239. 
issuing  of,  239. 

when  bank  is  protected  in  paying,  240,  241. 
negotiability  of,  by  transfer,  241, 312,  487. 
as  bills  of  exchange,  241,  459  et  seq. 

days  of  grace  on,  payable  at  future  day  certain,  241  et  seq.,  878-380. 
duty  of  bank  to  pay,  247-249. 

effect  on  this  duty  of  making  payable  to  order,  308,  309. 
effect  of  overdraft  on  this  duty,  249. 
retention  of,  till  close  of  business  hours,  251. 
in  what  manner  must  be  paid,  252  et  seq, 
special  agreement  concerning  |  ayment  of,  254. 
payment  in  false  coin  or  paper,  255,  256. 
presentment  of,  after  banking  hours,  257. 
must  not  be  paid  in  part,  257. 
excuses  for  delay  in  paying,  258  et  seq.,  262. 
revoked,  by  death  of  drawer,  260. 
bankruptcy  of  drawer,  261. 
obUgation  only  to  pay,  262. 
stale,  262  et  seq. 
whose  signature  of,  is  sufficient,  265,  270. 

„  ,,  „  „        in  case  of  joint  depositors,  266. 

„  „  „  ,,        of  trustees,  266-268. 

„  „  ,,  „        ,,  administrators,  267. 

„  „  ,,  „         „  partners,  271-274. 

signature  of  corporate  checks,  268-271. 
drawn  against  a  deposit  in  dispute,  274-278. 
may  be  revoked,  278-280. 
legal  effect  of  retention  of,  289  et  seq. 
possession  of,  afler  payment,  291-293. 
errors  in  writing,  293. 
contradictions  in  different  parts  of,  294. 
forged,  paid  by  bank,  294  et  seq. 
fraudulent  alterations  in,  304. 
forgery  of  indorsement  on,  305-308. 
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CHECKS  —  CarUinued. 

right  of  bank  to  recover  from  pajee  of  forged,  309,  310. 

drawer^s  acknowledgment  of  signature  on  forged,  310,  311. 

memorandum,  313. 

ante-dated,  314. 

pi  st-dated,  814. 

post-dated,  must  not  be  paid  before  maturity,  315. 

„       ,,      falling  due  on  Sunday,  315. 
bank  is  holder  of,  for  value,  319. 
deposited  in  bank  against  which  it  is  drawn,  320,  321. 
time  of  presentment,  328-331. 

'*  crossed,^*  or  marked  only  to  be  paid  through  clearing,  332,  333. 
usage  to  disregard  erasures  in,  384. 

„     „  draw  against,  deposited  for  collection,  365,  457. 
right  of  action  of  holder  of,  against  bank,  459  et  seq. 
as  an  assignment,  461  d  seq,,  470  d  seq. 
deposited  for  collection.     (See  Collection.) 

(See  Cashier,  Certification.) 
CLEARING-HOUSE, 
system  of,  387. 
authority  of,  389  et  seq, 
rules  of,  in  New  York,  concerning  return  of  dishonored  checks,  391, 

393. 
ditto,  in  Massachusetts,  392,  393. 
ditto,  in  London,  393. 
effect  of  use  of,  upon  presentment  and  payment  of  checks  of  an 

overdrawing  depositor,  394. 
presentment  of  checks  through,  is  legal,  394. 
COLLATERAL, 

instalments  on  shares  held  as,  450. 
COLLECTION, 

may  be  charged  for,  19. 

a  part  of  the  business  of  banking,  322. 

consideration  for,  323. 

of  whom  bank  undertaking,  is  agent,  323,  324. 

duty  of  bank  undertaking,  when  situated  in  same  place  with  debtor, 

325. 
ditto,  where  instrument  is  a  check,  326-331. 
presentment  in  such  cases,  328-331. 
where  check  has  been  "  crossed,^^  or  marked  to  be  paid  only  through 

clearing,  332,  333. 
where  paper  received  for,  is  also  to  be  paid  at  receiving  bank,  334. 
what  laws  and  usages  must  be  observed  by  bank  undertaking,  334- 

337. 

(See  Usage.) 
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COLLECTION  —  Continued. 

duty  to  notify  dishonor,  338-341. 

liability  of  bank  for  its  defanlts  in  course  pf,  341,  365-367. 

ditto,  for  defaults  of  subsequent  banks,  of  notary,  and  of  other  parties 
employed  in  eflfecting,  342  et  seq, 

this  liability  may  be  controlled  by  usage,  354. 

liability  for  negligence  in  selecting  agents  to  perform,  354-356. 

bank  undertaking,  is  bound  to  forward' instructions  of  customer,  356. 

each  bank  in  chain  of,  is  liable  directly  to  owner  until  it  has  paid 
over  to  its  predecessor,  358  ei  seq. 

when  first  bank  is  answerable  for  amount  of,  363. 

effect  of  indorsement  for,  364. 

custom  to  allow  drafts  against  paper  deposited  for,  365,  457. 

when  undertaking  of,  confers  right  of  action,  367. 

who  can  sue  a  bank  making  default  in,  368. 

measure  of  damages  in  such  suit,  868. 

excusable  mistakes  of  bank  undertaking,  368. 

in  what  currency  bank  having  made,  must  pay  depositor,  369. 
CONTINUANCE.     (See  Banking  Corporations.) 
CONTRACTS, 

invalid  unless  within  scope  of  legitimate  powers,  9. 

exception  to  this  rule  in  case  of  some  promises  to  pay,  10. 

may  be  made  by  officers  or  agents  without  use  of  corporate  seal,  10, 63. 

ratification  of,  11,  80,  81. 

eradication  of  illegality  from,  in  certain  cases,  12. 

not  avoided  by  irregularities  in  execution  of,  12-15. 

signature  of,  12-15. 

not  avoided  by  irregularity  in  original  formation  of  corporation,  &e., 
&c.,  15;  neither  for  breach  of  directory  legislation,  15,  16. 

running,  in  form,  to  cashier,  163  et  seq, 

effected  through  correspondence,  165. 

made  by  cashier,  178. 
CORPORATE  POWERS, 

inherent  and  implied,  of  corporations  or  associations,  4  et  seq. 

of  borrowing,  4. 

dealing  in  merchandise,  5,  6. 

,,  stocks,  bonds,  &c.,  5,  6. 
holding,  taking,  selling,  and  mortgaging  real  estate,  6,  7. 

(See  Officers.) 
CORRESPONDENCE, 

a  function  of  cashier,  165. 
COUNTERSIGNING, 

form  of,  163. 
CUSTOMER  AND  DEPOSITOR, 

right  of  bank  to  refuse  any  person  as,  25,  166. 
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CUSTOMER  AND  DEPOSITOR  — Conftnti«f. 
relation  of,  on  simple  deposit  account,  25. 
rule  of  accounting  between  bank  and,  27  et  seq. 
obligation  to  honor  checks  of,  29,  453. 

II         ff  p&y  business  paper  of,  30,  31. 
verbal  orders  of,  29. 
effect  of  Statute  of  Limitations  on  right  of  action  of,  for  balance,  31 

etseq. 

(See  Statute  op  Limitations.) 
must  first  make  demand,  32,  457. 
except  n  case  of  fraud,  458. 
waiver  of  demand,  33. 
in  own  name,  and  also  as  trustee,  40. 
an  ofdinary  creditor,  if  bank  is  insolvent,  46. 
right  to  examine  books  of  bank,  46. 
state  of  account  of,  must  not  be  disclosed  bj  bank,  47. 
rights  growing  out  of  usage  or  course  of  dealing,  384.    Also  see 

Usage. 
right  of  action  of,  against  bank  for  refusal  to  honor  checks,  452. 
ditto,  for  paying  checks  in  bad  money,  458. 
measure  of  damages  in  such  suits,  435. 
del'ences  of  bank  in  such  suits,  455. 

(See  Deposit,  Lien,  Checks,  Forgery.) 

DAMAGES,    (^ee  Collection,  Customer,  Bank-bills.) 
DEMAND.    (See  Customer,  Bills  and  Notes.) 
DEPOSIT, 

all  sums  paid  in  upon,  become  property  of  bank,  26. 

to  whom  payable,  41. 

effect  of  making  with  wrong  official,  41,  42. 

in  depreciated  currency,  43. 

in  forged  bills  or  base  coin,  44  et  seq, 

dispute  as  to  ownership  of,  274-278. 

(See  Lien.) 
DEPOSITOR.    (See  Customer  and  Depositor.) 
DISCOUNT, 

to  grant,  is  an  inherent  directorial  power,  16,  and  inalienable,  92,  ex 
cept  in  a  peculiar  and  limited  shape,  93. 

definition  of,  16,  60. 

special  deposits  not  a  basis  for,  17,  59. 

power  of,  distinguishable  f  om  power  of  purchasing  notes,  20. 

note  for  pre-existing  debt  is  not  a  discount,  120. 
DIRECTORS, 

nature  of  office,  90. 

general  duties,  91  et  seq. 
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DIRECTORS  —  Continued. 

power  of  delegation,  91. 

inalienable  functions  of,  92. 

separate  boards  of,  for  separate  daties,  94. 

committees  of,  94,  95. 

action  of  majority  of,  95. 

cannot  be  debarred  from  attending  and  voting  at  board  meetings,  96. 

under  act  of  1863,  may  remove  president,  96. 

are  trustees,  97. 

loans  to,  99,  100. 

laws  requiring,  to  own  shares  in  the  corporation,  100. 

wrongful  voting  by,  101. 

limits  to  control  of,  over  bank  property,  101  et  3eq. 

power  to  release  or  commute  debts,  103. 

,,  compound  with  and  to  release  defaulting  officer,  103,  104. 

„  assume  liabilities,  105. 

„  transfer  corporate  assets,  105. 

,,  issue  bank-bills,  106. 
duty  in  case  of  unauthorized  or  illegal  acts  of  subordinates,  106  d  seq, 
held  to  knowledge  of  corporate  affairs  and  usages,  107, 115, 77  et  seq, 
term  of  office,  108. 

when  notice  to,  or  knowledge  of,  affects  bank,  108  et  seq. 
liability  of,  for  misconduct,  to  whom  it  runs,   and  how  it  may  be 

enforced,  116  et  seq. 
instances  of  misconduct,  117,  118. 
stringent  duties  of,  77. 
assumed  knowledge  of,  concerning  habits  of  transacting  the  corporate 

business,  77  et  seq. 
excusable  mistakes,  118. 
evasions,  119. 

bank^s  right  of  action  against,  is  part  of  corporate  assets,  119. 
liability  of,  for  false  statements  concerning  corporate  affairs,  120 

et  seq. 
allowing  indebtedness  to  exceed  legal  amount,  123  et  seq. 
practice  in  suits  for  this  cause  of  action,  123  et  seq. 
right  to  payment  for  services,  126,  127. 
liability  for  not  taking  proper  official  bonds,  223. 
as  sureties  on  official  bonds,  225-227. 

shareholder's  right  of  action  against,  for  fraud  or  mismanagement, 
450  et  seq. 

EMBEZZLEMENT. 

creates  a  debt,  231. 
compensations  offered  for,  231 . 
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ENTRIES.    (See  Books  of  thb  Bank,  Bank-books.) 
EVIDENCE, 

parol  and  record,  486. 

in  cases  of  negligence,  486. 
(See  Bank-books  and  Books  of  ths  Bank,  Official  Boni>s.) 

FORFEITURE  OF  FRANCHISE, 

matters  wbich  are  cause  of,  cannot  be  tried  collaterally,  28. 

endangered  by  taking  illegal  interest,  18. 

can  only  be  for  act  of  corporation,  not  for  act  of  individual  officer, 
20  et  seq. 

instances  of  causes  of  forfeiture  of,  22. 

may  be,  for  loan  in  excess  of  amount  allowed  by  law,  489. 
FORGERY.    (See  Checks,  Indorsements.) 

INCORPORATING  ACTS, 

nature  and  various  species  of,  3. 

judicial  notice  of,  3. 
INDEBTEDNESS, 

liability  of  directors  if,  exceeds  legal  amount,  123  et  seq. 

(See  Loans.) 
INDORSEMENT, 

by  cashier,  153,  154. 

by  clerk  acting  as  cashier,  154. 

sufficiency  of  different  forms  of,  154  e^  seq. 

forgery  of,  on  checks,  305-308. 

of  check  payable  to  bearer,  312. 

as  receipt,  312. 
INTEREST, 

charter  limitations  concerning  rate  of,  17  et  seq, 

difference  between  taking  and  reserving,  19. 

(See  Usury.) 
INTEREST  ACCOUNT, 

presumptions  cpncerning,  59,  60. 

rests  in,  60,  61. 

breaks  in  continuity  of,  61. 

when  debits  must  be  dated  in  case  of  certified  checks  and  the  like,  62. 

LIABILITY, 

of  bank,  for  acts  of  officers  or  agents.  (See  Oppicers.  Also  officers  by 
respective  names,  as  Cashier,  &c.,  &c.)     (See  NEOUGE^iCE.) 
for  paying  on  forged  checks,  see  Checks. 
receiving  paper  for  collection,  see  Collection. 
of  shareholders  for  redemption  of  circulation,  see  Shareholders. 
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LIEN, 

of  bank  on  funds  of  depositor,  34  et  seq. 

none  on  deposit  received  for  specific  purpose,  84. 

English  cases  concerning,  85  et  seq. 

when  it  wijl  attach,  37,  455. 

no  obligation  on  bank  to  enforce,  38. 

exists  only  under  certain  circumstances,  89. 

on  respective  accounts  of  firm  and  of  single  partner,  of  principal 

and  of  sureties,  of  individual  and  trust  accounts,  89,  40. 
on  shares,  for  holder^s  indebtedness,  see  Sharks. 
(See  Customer  and  Depositor.) 
LOANS, 

cannot  be  made  on  basis  of  special  deposits,  17. 

in  excess  of  amount  allowed  by  organic  law,  not  invalid,  490. 

MEMORANDUM  CHECKS.    (See  Checks.) 
MISTAKE, 

may  be  explained  by  officer,  478. 
evidence  of,  486. 

NATIONAL  BANKING  ACT, 

decisions  under  provisions  of,  488  et  seq, 
NATIONAL  BANKS, 

State  banks  reorganizing  as,  see  decisions  on  pp.  488  et  seq, 
NEGLIGENCE, 

liability  of  bank  for,  in  selecting  officers,  84. 

,,        „        „        „    keeping  its  unissued  bills,  84. 
NOTICE, 

of  dishonor,  see  Collection. 

to  bank,  118,  also  see  Directors,  Officers,  &c, 

OFFICE, 

duration  of  terms  of,  214-220. 
OFFICERS, 

ratification  of  contracts  of,  11,  81. 

when  acts  of,  are  acts  of  corporation,  65  et  seq. 

special  limitations  upon  authority  of,  66  et  seq.^  72  et  seq, 

cases  discussing  special  limitations,  70  et  seq. 

import  of  the  customary  names  of  the  various,  67-69. 

charter  powers  of  directors  to  "define  and  limit"  functions  of,  69, 70. 

when  knowledge  of,  is  knowledge  of  bank,  74,  75. 

dealing  with,  beyond  scope  of  functions,  75. 

authority  implied  from  habits  of  the  bank,  76. 

limitation  upon  implied  powers  of,  78^0. 

liability  of  bank  for  unusual,  irregular,  or  wrongful  acta  of,  81,  87. 
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OFFICERS  —  Continued. 

liability  of  bank  for  theft  of  special  deposit  by,  82. 
,,         ,,        „     negligence  in  the  selection  of,  84. 

binding  force  of  statements  of,  86,  87,  478-480. 

held  out  as  authorized  in  certain  matters,  87. 

de  facto,  can  bind  bank,  89,  90,  188. 

power  to  compound  with  and  release  a  defaulting,  103,  104. 

as  witnesses,  475. 

(See  Presumption.) 
OFFICIAL  BONDS, 

cases  relating  to  phraseology  of,  198. 

when,  insure  competency,  198-201. 
,,         ,,       againsb  dishonesty  occurring  after  loss  and  not  actually 

causing  it,  202. 

enumerating  specific  acts,  202. 

in  cases  of  theft  by  another  than  the  principal,  202. 

unintelligible,  203. 

pleading  and  practice  in  suits  upon,  204  et  seq.,  228  et  seq. 

evidence  in  suits  upon,  204,  228  et  geq. 

defences  in  suits  upon,  205,  230,  211. 

defendant's  plea,  206. 

effect  of  designation  of  department  of  officer's  service,  207-209. 

broad  assertion  as  to  what  is  a  breach  of,  211. 

voidable  acts  covered  by,  if  ratified,  212-214. 

period  covered  by,  214-220. 

may  be  valid,  though  not  conforming  to  statute,  221-223. 

surplusage  in  statutory,  222. 

acceptance  or  approval  of,  223-225. 

presumption  of  acceptance,  224. 

directors  as  sureties  upon,  225,  226. 

sureties  on,  are  released  by  bad  faith  of  directors,  227-229. 

running  to  president  and  directors,  228. 

filling  blanks  in,  after  execution,  228. 

not  vitiated  by  principal's  failure  to  take  oath  of  office,  228. 

measure  of  damages  recoverable  under,  228. 

joint  obligations  in,  230. 

rights  of  surety  on,  to  demand  and  notice,  232. 
OVERDRAFT, 

effect  of,  on  duty  of  bank  to  pay  subsequent  checks,  249,  319. 

is,  in  law,  a  loan,  316. 

cannot  be  sanctioned  by  usage,  317,  384. 

is  a  fraudulent  act,  .S18. 

creates  no  lien  upon  deposit,  319. 

right  of  action  in  ca&e  of,  319. 
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PAYMENT, 

to  depositor,  or  his  order,  must  be  according  to  legal  tender  laws, 
42,  43. 
PLEADING.    (See  Practice.) 
POST-NOTES, 

legal  character  of,  397. 
POWERS.     (See  Corporate  Powers.) 
PRACTICE, 

extent  of  cashier^s  authority  is  question  of  law,  140,  141. 

in  suits  against  shareholders,  441. 

certain  points  in  pleading,  485. 
(See  Official  Bonds,  Charter,  Usage,  Bank-bills  and  Notes,  and 
.  generally  see  the  subject  to  which  the  question  of  pleading  or  prac- 
tice relates.) 
PRESIDENT, 

removal  of  by  directors,  under  National  Banking  Act  of  1863,  96. 

when  knowledge  of,  is  knowledge  of  bank,  113. 

nature  of  office  and  extent  of  authority,  128,  129. 

has  charge  of  litigation,  129. 

contracts  made  by,  130,  133, 134. 

New  York  cases  concerning  powers  of,  131. 

extent  of  control  of,  over  corporate  property,  132. 

admissions  by,  135. 

personal  undertakings  for  corporate  benefit,  135. 

right  to  demand  payment  for  services,  135-137. 
PRESUMPTION, 

that  acts  of  officer  are  authoiized,  86,  167. 

conclusive,  of  want  of  authority,  88. 

scope  of  this  presumption,  86. 

of  knowledge  on  part  of  directors,  77,  116  et  seq. 

,,  acceptance  or  approval  of  official  bond,  224. 

growing  out  of  course  of  dealing,  380. 

(See  Cashier.) 

RATIFICATION.     (See  Contracts,  Officers,  Cashier.) 
REAL  ESTATE, 

for  what  purposes  and  to  what  extent  banks  may  ordinarily  hold, 
take,  and  sell,  6  et  seq, 

incidental  powers  concerning,  id. 

power  to  mortgage,  7. 

duty  of  directors  as  to  dealings  in,  91. 
RECORDS, 

need  not  be  made  at  time  of  meeting,  128. 

in  evidence,  485. 
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REMITTING, 

money  to  a  distant  place  may  be  charged  for,  19. 
RIGHT  OF  ACTION. 

of  shareholder  again.*<t  directors,  450  et  seq, 
„  check-holder  against  bank,  459  et  seq. 
,,  bill-holders  against  shareholders,  see  Shareholders 
customer  against  bank,  see  Customer. 
bank  against  customer,  see  Overdraft. 
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SET-OFF, 

right  of,  by  bank,  as  towards  customer,  27. 
,,  bank  to  make  appropriations,  37. 
,,  customer  to  insist  upon,  41.  * 

(See  Bills  or  Notes,  Lien.) 
SHARES, 

laws  requiring  directors  to  own,  100. 

by  whom  transfers  of,  may  be  made,  166. 

lien  upon,  does  not  exist  at  common  law,  but  may  be  acquired  by 
usage,  378,  442. 

other  methods  of  acquiring  lien  upon,  442. 

cannot  be  transferred  afler  lien  has  attached,  443. 

equitable  interests  in,  protected  from  lien,  443. 

waiver  and  loss  of  lien  upon,  444. 

when,  and  for  what  indebtedness,  lien  will  attach  upon,  445. 

lien  upon,  must  be  preserved  by  bank  for  benefit  of  sureties,  446. 

transfer  of,  •*  at  the  bank,"  449. 

ownership  by  bank  of,  in  its  own  stock,  449. 

instalments  on,  held  as  collateral,  450. 
SHAREHOLDERS. 

rights  of,  against  fraudulent  or  incompetent  directors,  116  c<  «eg., 
450  et  seq. 

power  to  obtain  protection  in  equity,  117. 

liability  of,  for  redemption  of  circulation,  418  rf  seq,^  431  et  seq. 

when  this  liability  of,  may  be  created,  419,  432. 

who  are  liable  as,  432. 

can  be  sued  only  after  recourse  to  bank,  433-436 

whether,  must  pay  interest,  436. 

on  what  grounds,  may  defend,  436  et  seq. 

suit  against,  should  be  prosecuted  in  equity,  438  et  seq, 

amount  for  which  each  is  liable,  439. 

who  is  entitled  to  sue  and  to  collect  from,  441. 

right  of,  to  surplus  assets,  447. 
take  new  shares,  448. 
claim  completion  of  transfer  of  shares,  449. 
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SHAREHOLDERS  —  Continued. 

remain  such,  though  they  have  tranBferred  their  shares  to  bank 
as  collateral,  450, 

as  witnesses,  477. 
SPECIAL  DEPOSITS, 

nature  of,  65,  67-69. 

within  general  scope  of  banking  business,  66. 

duty  of  bank  in  respect  to,  66. 

responsibility  for,  56  et  seq, 

any  thing  may  be  subject  of,  66. 

gold  coin,  foreign  and  domestic,  as,  57-69. 

trover  will  lie  for,  69. 

theft  of,  82. 
STATUTE  OF  LIMITATIONS, 

runs  against  depositor's  right  of  action  for  his  balance,  31. 

when  it  begins  to  run,  31  e^  seq, 

does  not  run  against  bank-bills,  403. 

(See  Subscriptions.) 
STOCK.     (See  Shares.) 
STOCKHOLDERS.     (See  Shareholders.) 
SUBSCRIBERS, 

liable  for  full  amount  of  subscription,  so  long  as  there  are  unpaid 
creditors  of  the  bank,  426  et  seq. 
SUBSCRIPTIONS, 

must  b^  collected  in  full  by  receiver  or  assignee,  428. 

in  nature  of  a  trust  fund,  428. 

not  barred  by  Statute  of  Limitations,  428. 

cannot  be  diminished,  429. 

right  of  transferring,  430. 

when  legally  complete,  430. 

TRAFFIC, 

power  of  banks  to,  5,  6. 
TRUSTEE, 

deposit  account  of,  40,  41. 

USAGE, 

as  a  holding  out  of  authority  in  an  officer,  76. 

presumed  to  be  known  to  directors,  77  ^  seq. 

in  collection,  334-338. 

limit  to  validity  of,  337. 

establishment  of,  371. 

extent  of,  372. 

who  is  affected  by,  373-375. 

alterations  in  a  judicially  established,  376. 
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XJSAGR  — Continued, 

must  be  proved  wilb  great  nirety,  376. 

Tegulating  internal  aflUirs  of  bank  does  not  affect  ouWiders,  376. 

not  proved  by  a  bv-law,  377. 

adiuixsibk  Tor  construing  a  transfer,  37S. 

,,  also  to  sliow  whether  or  not  check  payable  on  fatare  diy 

certain  is  entitled  to  grace,  !i78-380. 

presumptions  rni^ed  by,  in  course  of  dealing;,  K8. 

invalid  if  in  derogation  of  rights  of  third  parlies,  381. 

or  if  in  conflict  with  enacted  law,  382, 

cannot  do  away  wttb  usury  laws,  38S. 

nor  vitb  legal-tender  lans,  3S4. 

nor  relieve  bank  from  positive  duty,  383. 

nor  e.tcuae  acts  intrinsically  wrongful,  383. 

to  honor  overdrafts  is  bad,  381,  817, 

to  disregard  erasures  or  alterations  in  checks,  384. 

change  in,  must  be  notified  to  customer,  334. 

in  delivery  of  notices,  &c.,  3So,  380. 

conccmiug  holidays,  386, 

,,  transmission  of  paper  for  collection,  386, 

provable  by  parol,  3R(i. 

and  by  persons  not  exports  in  hanking  business,  387. 

to  draw  against  paper  deposited  for  collection,  365,  457. 

effect  of,  in  giving  cbeckholder  right  of  action,  405  fi  seq, 

for  what  purposes,  may  be  given  in  evidence,  477. 
(See  CiiLLECTiOS,  Cleariko  House,  and  generally  see  the  subject  to  which 

the  usage  relates.} 
USURY, 


banks  arc  subject  to  lawii 
effect  of  taking  usurious  inl< 
effect  of.  under  especial  cbi 

when  charges  for  collection 

sidered  as,  19,  '20. 
when  "  rests  "  in  interest 
not  a  !<uhject  of  modification  by  usage,  3^ 

WITNESSES, 

competency  of  bank  officials  aa,  475. 
„   shareholders  as,  477. 


,  16,  60. 
t,  17, 
r  limitations  concerning  interest,  17 

r  for  exchange,  are  con- 
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